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PREFACE
HE following chapters are an attempt to state, in systematic form,

T

the most characteristic part of the most characteristic intellectual
of Rome. There is scarcely a problem which can present itself,
in any branch of the law, the solution of which may not be affected by
the fact that one of the parties to the transaction is a slave, and, outside
the region of procedure, there are few branches of the law in which the
slave does not prominently appear. Yet, important as the subject is,
for the light i t might be expected to throw on legal conceptions, there
does not exist, so far as I know, any book which aims at stating the
principles of the Roman Law of slavery as a whole. Wallon's wellknown book covers so much ground that i t cannot treat this subject
with fulness, and indeed i t is clear that his interest is not mainly in the
law of the matter. The same is true of Blair's somewhat antiquated
but still readable little book.
But though there exists no general account, there is a large amount
of valuable literature, mostly foreign. Much of this I have been unable
to see, but without the help of continental writers, chiefly German, I
could not possibly have written this book. Indeed there are branches
of the subject in which my chapters are little more than compilation.
I have endeavoured to acknowledge my indebtedness in footnotes, but
in some cases more than this is required. I t is perhaps otiose to speak
of Mommsen, Karlowa, Pernice among those we have lost, or of Gradenwitz, Kriiger, Lenel among the living, for to these all students of
the Roman Law owe a heavy debt, but I must mention here my special
obligations to Erman, Girard, Mandry, Salkowski and Sell, whose
valuable monographs on branches of the Law of Slavery have been of
the greatest possible service. Where it has been necessary to touch on
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subjects not directly connected with Slavery I have made free use of
Girard's "Manuel" and Roby's "Roman Private Law." I greatly regret
that the second edition of Lenel's Edictuln Perpetuum " and the first
volume of Mitteis' "Riimische~Privatrecht" appeared too late to be
utilised except in the later chapters of the book.
"

I n dealing with the many problems of detail which have presented
themselves, I have, of course, here and there, had occasion to differ
from views expressed by one or other of these writers, whose authority
is so much greater than my own. I have done so with extreme diffidence, mindful of a certain couplet which speaks of
"What Tully wrote and what Justinian,

And what was Pufendorf's opinion."

I have not dealt, except incidentally, with early law or with the
law affecting libertini. The book is already too large, and only the
severest compression has kept i t within its present limits. To have
included these topics would have made it unmanageable. I t was my
original intention not to deal with matter of procedure, but a t an early
stage I found this to be impracticable, and I fear that the only result
of that intention is perfunctory treatment of very difficult questions.
Technical terms, necessarily of very frequent occurrence in a book
of this kind, I have usually left in the original Latin, but I have not
thought it necessary to be at any great pains to secure consistency in
this matter. In one case, that of the terms Iussum and Iussus, I have
felt great difficulty. I was not able to satisfy myself from the texts as
to whether the difference of form did or did not express a difference of
meaning. I n order to avoid appearing to accept either view on the
matter I have used only the form Iussum, but I am not sure that in so
doing I may not seem to have implied an opinion on the very question
I desired not to raise.

I have at,tempted no bibliography: for this purpose a list confined
to boolts and articles dealing, ex professo, with slave law would be
misleadingly incomplete, but anything more comprehensive could be
little less than a bibliography of Roman Law in general. I have
accordingly cited only such books as I have been able to use, with a
very few clearly indicated exceptions.
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TO Mr H. J. Roby of S t John's College, to Mr Henry Bond of
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i t yto Mr P. Qilcs of Emmanuel College, and to Mr J. B.
Moyle of New College, Oxford, I am much indebted for many valuable
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CONDITION O F T H E

SLAVE.

CHAPTER I.
DEFINITION AND GENERAL CHARACTERISTICS.

THE Institutes tell us that all men are either slaves or free1, and
both liberty and slavery are defined by Justinian in terms borrowed
from Florentinus. " Libertas," he tells us, " est naturalis facultas eius
quod cuique facere libet nisi si quid vi aut iure prohibetur2." No one
has defined liberty well: of this definition, which, literally understood,
would make everyone free, the only thing to be said a t present for our
purpose is that it assumes a state of liberty to be "natural."
" Servitus," he says, " est constitutio iuris gentium qua quis dominio
alieno contra naturam subicitur3." Upon this definition two remarks
may be made4.
i. Slavery is the only case in which, in the extant sources of
Roman law, a conflict is declared to exist between the Ius Gentium
and the Iw Naturale. I t is of course inconsistent with that universal
equality of man which Roman speculations on the Law of Nature
assurne6, and we are repeatedly told that it is a part of the I u s
Gerbtiurn, since it originates in war6. Captives, i t is said, may be
slain: to make them slaves is to save their lives; hence they are
called servi, ut servati7, and thus both names, servus and mancipium,
are derived from capture in war8.
In. 1. 3. pr.
2 1 n . 1 . 3 . 1 ; D . 1 . 1 . 4 . p r . ;1 . 5 . 4 . p r .
YIn.1.3.2;D.1.5.4.l;D.12.6.64.
4 Girard, Manuel, Bk 2, Ch. I. gives an excellent account of these matters.
6 See the texts cited in the previous notes.
6In.1.5.pr.;D.1.1.4; 1.5.4.
7 50. 16. 139. 1.
11 57 4. For the purpose of statement of the Roman view, the value of the historical, moral
and etymological theories involved in these propositions is not material.
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ii. The definition appears to regard subjection to a dominus as
the essential fact in slavery. It is easy to shew that this conception
of slavery is inaccurate, since Roman Law at various times recognised
types of slaves without owners. Such were
( a ) The slave abandoned by his owner. He was a res nullius.
He could be acquired by usuca~io,and freed by his new owner1.
(b) Servi Poenae. Till Justinian's changes, convicts or some
types of then] were semi: they were strictly sine domino; neither
Populi nor Caesaris 2.
(c) Slav& manumitted by their owner while some other person
had a right in themS.
( d ) A freeman who allowed a usufruct of himself to be given by
a fraudulent vendor to an innocent buyer. He was a servus sine domino
while the usufruct lasted4.
I t would seem then that the distinguishing mark of slavery in
Rome is something else, and modern writers have found it in rightlessness. A slave is a tnan without rights, i.e. without the power of
setting the law in motion for his own protection!
I t may be doubted
whether this is any better, since, like the definition which i t purports
to replace, i t does not exactly fit the facts. Indeed, i t is still less
exact. At the time when Florentinus wrote, Antoninus Pius had
provided that slaves ill treated by their owner might lodge a complaint, and if this proved well founded, the magistrate must take
certain protective steps6. So far as i t goes, this is a right. Servi
public; Populi Romani had very definite rights in relation to their
pemlia7. I n fact this definition is not strictly true for any but servi
poenaes. Nor does it serve, so far as our authorities go, to differentiate
between slaves and alien enemies under arms. But even if it were
true and distinctive, it would still be inadmissible, for it has a defect
of the gravest kind. I t looks a t the institution from an entirely nonRoman point of view. The Roman law of slavery, as we know it,
was developed by a succession of practical lawyers who were not great
philosophers, and as the main purpose of our definition is to help ,in
the elucidation of their writings, i t seems unwise to base i t on a
highly abstract conception which they would hardly have understood
and with which they certainly never workeds. Modern writers on
jurisprudence usually make the conception of a right the basis of
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their arrange~nentof legal doctrines1. The Romans did not, though
they were, of course, fully aware of the characteristic of a slave's
position 0" which this definition rests. "Servile caput," says Paul,
"nullum ius habet2." But they recognised another characteristic of
the slave which was not less important. Over a wide range of law
the slave was not only rightless, he was also dutiless. " I n personam
servilem nulla cadit obligatio3." Judgment against a slave was a nullity:
it did not bind him or his master4. In the same spirit we are told
that slavery is akin to death5. If a man be enslaved his debts cease
t., ~bind him, and his liability does not revive if he is manumittede.
The same thing is expressed in the saying that a slave is pro nullo7.
A I I t,his
----- is much better put in the Roman definition. The point which
struck them, (and modern writers also do not fail to note it,) was that
a slave was a Res, and, for the classical lawyers, the only human Res.
This is the meaning of Florentinns' definition. Dominus and dominium
are different words. The statement that slaves as such are subject to
donzinium does not imply that every slave is always owneds. Chattels
are the subject of ownership: it is immaterial that a slave or other
chattel is a t the moment a res nulliusg.
From the fact that a slave is a Res, it is inferred, apparently
as a necessary deductionlo, that he cannot be a person. Indeed the
Roman slave did not possess the attributes which modern analysis
r2gards as essential to personality. Of these, capacity for rights is
one", and this the Roman slave had not, for though the shadowy rights
already mentioned constitute one of several objections to the definition
of slaves as " rightless men," it is true that rights could not in general
vest in slaves. But many writers push the inference further, and lay
it down that a slave was not regarded as a person by the Roman
lawyersn. Tlris view seems to rest on a misconception, not of the
position of the slave, but of the meaning attached by the Roman
lawyers to the word personu,. Few legal terms retain their significance
unchanged for ever, and this particular term certainly has not done so.
All modern writers agree, it seems, in requiring capacity for right.
The most recent philosophy seems indeed to go near divorcing the
idea of personality from its human elements. For this is the effect
of the theory which sees in the Corporation a real, and not a fictitious
-

--.+

~~~~~11 (Legal Duties and Rights) alone among recent English writers bases his scheme on
41. 7. 8.

Post, Ch. XII.
Fr. Dosith. 11; Ulp. 1. 19; C. 7. 15. 1. 2 ; post, Ch. xxv.
4 40. 12. 2 3 . ~ 7 . post,
;
Ch. XVIII.
Warnkoenig, Inst. Ram. Jur. priv. § 121; Moyle, ad Inst. 1. 3. 2 ; Accarias, Prdcicis de Dr.
Rom. I. P. 89.
6 G. 1. 53 ; post, p. 37 where an earlier right of the same kind is mentioned.
7 post, c h . XV.
8 Other equivocal cases may be noted; 2. 4. 9 ; 5. 1. 53; 48. 10. 7.
9 See however 50. 17. 32.
1

A‘

Bnt this is uo better from the Roman point of view.

5. 3. 1.
50. 17. 209. NOV.22.

GO. 17. 2.2. pr
9. G. 3. 101.

4

5. 1. 44. 1.

7 28. 8. 1.pr.
J ~ s t i ~ l i aswept
n
away l;early all the exceptional cases. C. 7. 15. 1. 2 b ; NOV.2.2. 8 ; 22. 12.
is
a
1
1
"absolute,"
not
a
"relative,"
status,
is thus of no force
'j The ol,jcction, tllat
'gamst the Roman defiiiition.
lo Girnrd, Manuel, p. 92.
l1 (+irard,op. eit. p. 90, L4L'aptitude$ &trele sujet de droits et devoirs 1Sgaux."
ld Girard, lor. eit.; Moyle, op. cit. Introd. to Bk 1 ; etc.
6

44. 7. 30.
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person1. If, now, we turn to the Roman texts, we find a very different
conception. A large number of texts speak of slaves as persons2.
There does not seem to be a single text in the whole Corpus Iuris
Civilis, or in the Codex Theodosianus, or in the surviving classical legal
literature which denies personality to a slave. I t is clear that t h e
Roman lawyers called a slave a person, and this means t,hat, for them,
" persona " meant human being3.
I t must however be borne in mind that the word has more than
one meaning. I t s primary meaning is not the man, but the part he
plays, and thus a number of texts, including many of those above
cited, speak not of the man, hut of the persona of the man. The
distinction is not material, but i t may have suggested a further
distinction made in modern books. I t is the usage of some writers
to speak of two senses in which the word is used: one technical, in
which it means "man capable of rights " ; the other wide, in which
it means simply "man<" But if the texts be examined on which
this distinction is based, i t will be found that, so far as Roman law
is concerned, this means no more than that in some texts the topic
in question is such that rights are necessarily contemplated, while
in others this is not the case.
A doctrine which purports to be really Roman law must necessarily
be somehow rested on the texts. I t is desirable to note what sort
of authority has been found for the view that a slave was not a
person for the Roman lawyers. One group of texts may be shortly
disposed of: they are the texts which say that a slave is pro nullo,
and that slavery is akin to death6. These are, as they profess to be,
mere analogies: they shew, indeed, that from some points of view
a slave was of no legal importance, but to treat them as shewing
that persona means someone of legal importance is a plain begging
of the question. The others are more serious. There is a text in
the Novellae of Theodosius6, (not reproduced in Justinian's Code,)
which explains the slave's incapacity to take part in legal procedure
See Maitland, Political Theories of the Middle Age (Gierke), Introd. p. xxxiv.
Fr. 75. 2, 75. 5, 82 (drawing legal inferences from
his personality); C. Th. 14. 7. 2 (rejected by Mommsen) ; C. 4. 36. 1. pr.; C. 7. 32. 121; Inst.
1. 8. pr.; 3. 17. 2 : 4. 4. 7 (all independent of each other and of Gaius) ; D. 7. 1. 6. 2 ; 7. 2. 1. 1;
9. 4. 29; 11. 1. 20. pr.; 30. 86. 2 ( t ~ c e ) 31.
; 82. 2; 39. 6. 23; 45. 3. 1.4 ; 47. 10. 15. 44; 47. 10.
17. 3 ; 48. 19. 10.pr.; 48. 19. 16. 3 ; 50. 16. 2. 215 ; 50. 17. 2'2. pr. See also Bas. 44. 1. 11, and
Sell, Noxalrecht, p. 28, 11. 2.
8 I t would not be surprising if there were some looseness, since a slave, while on the one
hand an important conscious agent is on the other hand a mere thing. But the practice is
unvarying. I t is commonly said that the personality of the slave was gradually recog~lisedin
the course of the Empire. What were recognised were the claims of humanity, cp. 21.1. 35. To
call it a recognitioi~of personality (Pernice, Labeo, 1. pp. 113sqq.. and many others) is to use the
word personality in yet another sense, for it still remained substantially true that the slave was
incapable of legal rights.
5 m.4, 5 , 6 on p. 3.
See Brissoi~ius,l)e Verb. Sign., sub v. persona.
Nov. T h e d . 17. 1. 2 : quasi nee personam hahentes.
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by the fact that he has no persona. This seems weighty, as it draws
legal couseguences from the absence of a persona. But it must be
language is elsewhere used about young people
noted that
curatorsl, and the true significance of these words is shewn
by a text which observes that a slave is not a persona qui i n ir~s
voca, p0test2. A text in the Vatican Fragments (also in the Digest3)
says that a servus hereditarius cannot stipulate for a usufruct because
us,Lsfructus sine persona constitui non potest. This is nearer to classical
authority, but in fact does not deny personality to a slave. That is
immaterial: the usufruct could never vest in him. The point is that
a hereditas iacens is not a persona, though, for certain purposes, personae &em sustinet4. Thus in anot,her text the same language is used
on similar facts, but the case put is that of jlius vel servus6. A text
of Cassiodorusa has exactly the same significance7. There are however
two texts of Theophilus8 (reproducing and commenting on texts of the
Institutes) in which a slave is definitely denied a persona. He explains
the fact that a slave has only a derivative power of contracting or
of being instituted heir by the fact that he has no persona. The
reason is his own: i t shews that in the sixth century the modern
technical meaning was developing. But to read i t into the earlier
sources is to misinterpret them: persona, standing alone, did not
mean persona civilis9.
Slavery has of course meant different things a t different times and
places1". In Rome it did not necessarily imply any difference of race
or language. Any citizen might conceivably become a slave: almost
any slave might become a citizen. Slaves were, it would seem, indistinguishable from freemen, except so far as some enactments of late
date slightly restricted their liberty of dress". The fact that all the
civil degrees known to the law contained persons of the same speech,
race, physical habit and language, caused a prominence of rules dealing
with the results of errors of Status, such as would otherwise be unaccountable. Such are the rules as to erroris cawae probatiolT as to
the
who lets himself be sold as a slave13,as to error in status

1

a G. 1. 120; 1. 121; Y. 189; 4. 135. Vat.

C.Th.3.17.1; C.5.34.11.
a 2. 7. 3. pr.
3 45. 3. 26; V. Fr. 55.
49.2.13.2; In.3.17.p~.
36. 2. 9. I t uas only in case of legacy, not of stipulation, that the usufruct depended in any
Wayon the life of the slave, post, ~ h VI..
6 Var. 6. 8. 2.
36. 1. 57. 1 (Paph~ian)may be understood as denying personality, but it is really of the
type: rescripsit non esse repraesentandam hereditatis restitutionem quando persona non est
cur restztuipotest.
8 Ad In. 2. 14. 2; 3. 17. pr.
A correct decision on this matter is necessary before we can say what Gaius meant by Zus
quad ad personas pertinet.
(in
Histoire de YEsclavage; Winter, Stellung der Sklaven bei d. Juden; Cobb, Slavery
-,.
lawi1 C. Th. 14. 10. 1; 14. 10. 4. As to the cautious abstention from such restriction8 in earlier
See Seneca, De Clementia, 1. 24; Lampridius, Alex. Severus, 27. 1.
l2 a. 1.67-75 ; Ulp. 7. 4.
l3 In. 1. 3. 4,post, Ch. xvnr.
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of the witness of a will1, and other well known casesa There was
also a rule that where a man, who afterwards turned out to be a slave,
had given security zudzcatum soltn, there was restztutzo zn zntegrzcm3.
To the same cause are expressly set down the rules as to acquisition
through a lzber homo bona jide servzens4,and the rule that the bona jide
sale of a freeman as a slave was valid, as a contract, quza dzficzle potest
dzgnoscz lzber homo a servo6 The well-known rule that error conzmunw
faczt zus had more striking illustrations than those already mentioned.
Thus, though a slave could not validly be appointed to decide an
arbitration6, yet an arbitral decision by one apparently free was declared to be valid though he ultimately proved to be a slave7 And
where a fiigltive slave was appointed P~aetor,his official acts were
declared by Ulpian to be valids
Slabery did not necessarily mean manual labour the various services
involved in the maintenance of a n establishment in town or country
Mere all rendered by tloops of slaves, having their appropriate official
names, derived from the natuie of their service I t is not necessary
to recite these names numbers of thein ~ 1 1 1be found in the texts
dealing with the interpretation of legacies and contractsg A broad
distinction is repeatedly drawn between Urban arid Rustic slaves, as
i t was customary to make legacies of the one or the othel class generally, probably with other property Manczp~arztstzca were, brocldly,
those engaged in the cultivation of land and other rural pursuits,
urbana were those whom pate? famzlzas czrcum se zpszus SZLLcultus causa
habetlo,elsewhere defined as quae totzus suppellectzlu notztzarn geruntll
The cook and the philosopher were alike urban, the land-agent (mllzcus)
and the labourer were alike rustic The distinction is founded partly
on mode and place of maintenance, partly on nature of service, and
partly on diiect statement in the owner's register of slaves12 Indeed
in the construction of legacies, as the testator's intention was t h e point
to be deteimined, this iegister as conclusive where i t was available13
Place of residence was not conclusive, non loco sed usus genere dzsIn 2 10 7
The person de statu suo znce~tus (Ulp 20 11 etc ) , l n s t ~ t u t ~ oofn senus altenlcs as a
freeman (the case of P a r t h e ~ ~ ~post
u s ) Ch VI poslt~onof chlld of anczlla supposed to be flee,
post Ch XXVII
There are other cases IU the t~tleDe rure dotrum, e g 23 3 59 2
8 2 8 8 2
4 4a 3 34
18 1 4 5 6, 34 2 70 As often the rule was severer ~n stlpulat~on Here the agreement
was vold for imposs~b~llty
44 7 1 9 40 1 83 5 103 In 18 2 14 3 we are told that bale to
servus alrenus thought free was valld wh~leone to my own slave was In any case void post,
Ch xxrx
'4 8 9p1
1 C 7 43 2
Post, p 84
1 1 4 3 Thls extreme vlew may be pecnl~ar to Ulp~an Cp DIO Casslus 48 34 In
England analogous cases have needed express leg~slat~onSee e g 51 & 52 Vict c 28
32 61, 33 7 8 12 syq , P 3 6 35 spy , Wallon op crt Bk 2 Ch III , Blan Slavery In
Rome 131
10 32 60 1
" C 5 37 22 2
'2 32 99 pr
33 7 27 1
18 50 16 166
1

2

Employments of Slaves
t n u u n u r Residence might be temporary a child put out to nurse
the country w s not on that account rustic2 Even nature of service
w, not conclusive Some forms of servlce were equivocal, e g those
of urntoyes and aucupes3,agasone or mulzones4, or even dt~~ensatores,
they were managlng town properties were urban, but if they
who,
charge of a farm were rustic, differing little from mllzcz6
were
F~~many of their employmenta specla1 sklll and training were
r,ecessary, and a slave so t ~ a i n e d(arte praedztus) acquired, of course,
an d d e d value, especially if he had several artzficza-n
some texts
a dlstlnction is drawn, in this connexlon, between oficzum and artzlicrum7
The language of Yarcian suggests, as do other npphcations
of the word, that an oficzum was an occupation having reference to
the person or personal en~oymentsof the domznusa The dlstinctlon
not prominent aud was probably of no legal importance, except in
the construction of legacies and the like
Work of the most responsible kinds was left in the hands of slaves
Among the more important functions may be mentioned those of
negotzator, lzbranus, medzcus, actor, dzspensator, vzllzcus, paedagogus,
actuarzuss They managed businesses of all kinds1° We find a slave
carrying or1 the trade of a banker without express ordersn 4 slave
rents a farm and cultivates i t as tenant, not as a mere steward12
Aulus G e l l i u ~gives
~ ~ a list of philosophers who were slaves among
the Greeks and Romans Broadly, it may be said that in private life
there was scarcely an occupation in which a slave might not be
employed almost any industry in which freemen are now engaged
mlght be carried on in Rome by slaves I t must however be remernbered that all this is not true in the greater part of the Republican
period I n that period the evidence shews that slaves were rel%tively
few and unimportant1' And in the decline of t h e Empire there was a
tendency to exclude slaves from responsibl~cla\ses ot employment, and
to leave these in the hands of freemen's
I t 17 obvious that slaves so differently endowed would differ greatly
ln value
It is improbable that the increase in number involved any

' 33

7 12 33 10 12 etc
3'32 99 1, P 3 6 7 1
A 50 16 210
' 3 2 60 1'99 2 , P 3 6 72
5 50 16 166
32 65 2 C 5 37 22 Teachlng slaves artes was among utzles rmpensae for the purpose
of Doa 9,
-" 1 c"
7 ~ j 265 1, 40 4 24, 20 15 4 5 etc
32 65 1 See Bnssonms De Verb S ~ g n aub v oficzum
' 9 2 22 32 24, 3s 1 22 h t 49 40 a 4 1 6 , 40 7 1 21 pr 40 12 44 2 , P 3 6
70, G 1 19 39 etc
lo 14 7 a 7
See Marquardt Vle prlvee des Romams, 1 Ch IY
l1 2 13 4 3
12 33 7 12 3 20 1 Cp 33 7 18 4
lJ N o ~ tAtt 2 18
For further reff see Glrard Manuel, 93 5-99
'"Or
further detads as to the llumber of slaves at Merent epochs and as to then vaned
and lndepende~~t
employments see wallon, op czt n Ch nI Sell Noxalrecht PP 129 egg
Frle(uaender S~ttengerrcl~11 228 (ed 7 ) , Vo~gt Rom R O 1 1 1 8 ~ q f, Marquardt loc cat ,
A
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Prices of Slam
diminution in exchange value of individual similarly qualified slaves,
for i t was accompanied by a great increase in quantity of other forms
of convertible wealth. Changes in economic conditions and repeated
alterations in the intrinsic value of coins called by a particular name,
make the task of tracing the changes in value of slaves too difficult
to be attempted here. I t is clear however that they were of considerable value. In A.D. 139 a female child of six years of age was
sold for 205 dmariz". This seems a high price, and the presence in
the contract note of the unexplained expression, "sportellaria empta,"
leads Mommsen2 to suppose that she was thrown in, " sportulae causa,"
in the purchase of her mother. But the price seems too low for this.
I n general, in classical times, the prices for ordinary slaves seem to
have varied from 200 to 600 denarii*. These are ordinary commercial
prices. Of course, for slaves with special gifts, very much higher prices
might be given, and occasional enormous prices are recorded by the
classical writers4. The prices in Justinian's time seem a little, but
not much, higher. Two enactments of his fix judicial valuations, one
for application in case of dispute where there is a joint legacy of Optio
Semri, the other for the case of manumission of common slaves5, and
they are almost identical. The prices range from 10 solidi for ordinary
children to 70 for slaves with special skill who were also eunuchs.
From another enactment of his it appears that 15 solidi was a rather
high prices. Other prices are recorded in the Digest7, ranging from 2
to 100 solidi. But these are of little use: nearly all are imaginary
cases, and even if we can regard them as rough approximations to
value, we cannot tell whether the figures are of the age of Justinian
or were in the original text. Another indication of price is contained
in the fact that 20 solidi was taken as about the mean value of a
slave by legislation of the classical ages.
I t may be well to make some mention of the more important terms
which are used as equivalent to servus, or to describe particular classes
of slaves, in the sources. Servus appears to be used generally, without
reference to the point of view from which the man is regarded. Mancipiurn is usually confined to cases in which the slave is regarded as
a chattel. Thus it is common in such titles as that on the Aedilician
Edict9, but not in such as that on the Actio de peculiolO. Ancilla is
Bruns, F'ontes i. 289.
a C. I. L. 3. 937.
See the documents in Bruns, op. cit. 288. 29, 315-317, 325. See also Girard, Textes,
806 s ~ q . For the manumission of an adult woman 2200 drachmae were paid in Egypt in
A.D. 2'21. Girard, op. cit. Append.
Marquardt, Vie pnvde, i. Ch. rv.
5 C. 6. 43. 3 ; 7. 7. 1.
6 C. 6. 47. 6.
See for some of them, Marquardt, lor. tit.
8 For these and other details as to the price of slaves at various times, see Wallon, op. cit.
Bk 2, Ch. rv.; Sell, Noxalrecht, 147.
D.21.1. E.g., h. t. 51. pr. mancipium vitiosum servus emat.
10 15. 1.

...
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the usual term for an adult female slave, though mulier is of course
found, and serua more rarely1. Children are called ptrer and puella.
Puer, for an adult, though i t is common in general literature, is found
only occasionally in the legal texts2. Puella seems never to be used
the implication of youth. A verna is a slave born and
there
reared in the house of his master, and occupies a somewhat privileged
position, but in law his position is not different from that of any other
slave. A novicius3is an untrained slave, as opposed to a veterator, an
hand, or, more exactly, a man trained for a particular
function. The edict of the Aediles contained a provision that a veterator was not to be sold as a novicius, the point apparently being that,
at least for certain purchasers, a man not trained to a particular kind
of work was more valuable, as being more readily trained to the work
for which the purchaser wanted him. The provision seems to be mentioned only twice4: the surviving contract notes shew that it was not
necessary to state which he was ; indeed, in none of them is the slave's
employment mentioned. I t was a secondary provision of the edict5;
in fact i t seems to have been found necessary to declare that the
statement that a man was untrained was a warranty, because, while
it was plain that to sell, as a trained man, one who was untrained,
was a fraud, it was not so obvious that any material wrong was done
in the converse case.
The morality of slaves is not within our scope. I t is clear on the
literary tradition that they had notoriously a bad reputation. The
special legislation which we shall have to notice will sufficiently shew
the state of things a t Rome. But we need not go into details to prove
for Rome what is likely to be a concomitant of all slavery6.
E.g. P. 2. 24. 1 ; D. 11. 3. l . p r . (the words of the Edict); 23. 3. 39; 48. 5. 6.pr. Homo is
of course common. Famuks is rare in legal texts.
a E.g. 32. 81.pr: 50. 16. 204.
Brissonius, op. cit. sub V. Novicius.
21. 1. 37; h. t. 65. 2. The latter text tells us that a liberal education did not necessarily
make him a veterator. Post, p. 57. Veteranus in 39. 4. 16. 3 seems not to mean quite the same
thblg. For the purpose of professio (post, p. 38) ~zoviciuais one who has served for less than a
year.
Lenel, E. Perp., p. 443.
See for instance, Wallon, op. cit. Bk 2, Ch. vn.; Winter, Stellung der Sklaven bei der
Juden, pp. 5 9 - 6 1 . Cobb, Slavery, pp. 49-52, takes a difFerent view, as to negro slavery. He is
a determined apologist of the "peculiar institution " in America. He says at the beginning of
5 s introduction, L L No organized government has been so barbarous as not to introduce
it."
~~~.
.
. 6.e.
"among its cuiioma."
7
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CHAPTER 11.
THE SLAVE AS RES.

THIS aspect of the Slave was necessarily prominent in the Law.
H e was the one human being who could be owned. There were men
in many inferior positions which look almost like slavery: there were
the nezus, the auctoratus, the addictus, and others. But none of these
was, like the slave, a Res. Potestatis verbo plura significantur : in persona magistratuun~imperium.. .in persona servi dominium'. The slave
is a chattel, frequently paired off with money as a res2. Not only is he
a chattel : he is treated constantly in the sources as the typical chattel.
The Digest contains a vast number of texts which speak of the slave,
but would be equally significant if they spoke of any other subject of
property. With these we are not concerned: to discuss them would be
to deal with the whole law of property, but we are to consider only those
respects in which a slave a a chattel is distinguished in law from other
chattels3. From their importance follows the natural result that t h e
rules relating to slaves are stated with great fulness, a fulness also in
part due to the complexity of the law affecting them. This special
complexity arises mainly from five causes. (i) Their issue were neither
fructus nor accessories, though they shared in the qualities of both.
(ii) They were capable of having fructz~s of kinds not conceivable in
connexion with other res, i.e. gifts and earnings. (iii) The fact that
they were humap forced upon the Romans of the Empire some merciful
modifications of the ordinary rules of sale. (iv) They had mental and
moral qualities, a fact which produced several special rules. (v) There
existed in regard to them a special kind of interitus rei, i.e. Manumission 4.
Slaves were res mancipi and i t does not appear that there was in
their case any question of maturity or taming such as divided t h e
schools, in relation to cattle, upon the point as to the moment a t
50. 16. 215.
2 S e e 1 8 . 1 . 1 . 1 ; C . 4 . 5 . 1 0 ; 4 . 3 8 . 6 . 7 ; 4 . 4 6 . 3 ; 8.53. 1.
As to the right of preemption in the case of a new-born slave (C. Th. 5. 10. 1) see post,

Ch. xvm.
The special rules as to possession of slaves are considered, post, Ch. =I.
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Custodia in relation to Slaves

which they became res mancipi'. NO taming or educating process
was necessary to give their owner control over them. Most of the
few surviving records of actual sales in the classical age refer to
slaves. The silence of the sources, on the use of the actio Publiciana
by the bonitary owner," makes i t hard to say when traditio superseded mancipatio, in practice, for moveables, but this very silence,
coupled with the fact that in nearly all these cases there was a
mancipati~,leads to the conclusion that i t was after the age of the
classical lawyers; for most of these cases fall between A.D. 140 and
A.D. 1602. On the other harid one of A.D. 166 was by t r d t i o , but
this was in Asia Minor, as also was one of A.D. 3593. There is, indeed,
a record of a conveyance of land in Egypt by traditio as early as
A.D.

The slave, like any other chattel, might
be the subject of all ordinary
transactions5, and these transactions gave rise to many questions owing
to the special characteristics and powers of the slave. Most of these,
however, result from the slave's powers of acquisition, of contracting,
and of wrong-doing, and will therefore be most conveniently considered
in the chapters which deal with the slave considered as a man. d few
points may, however, be taken here.
The difficult questions concerning the liability for Custodia, and the
various meanings of this obscure word in different connexions and a t
different epochs have no special connexion with slaves and may be
omitted6. It is necessary,
" . however, to note that certain texts deal
speciallv with cwtodia in connexion with commodutunz of a slave.
They shew that a comnzodatarius of a slave might be liable ex cornmodato, if he was stolen7. But they shew also that this liability did
not arise if the slave ran away R, unless he was of such a kind that lie
needed special guarding (as niight appear from his age, or his being
handed over in chains), or there was a special agreement0. The texts
bear marks of rehandlinglo,but there is no reason to doubt that the rule
they lap down is that of the classical law. I t seems to be independent
0. 1. 120; 6. 2. 15.
Bruns Fontes i. 288 s9q: Girard, Textes, 806 sqq. In old Jewish law slaves were
similarly &ouped with land, WiAter, Stellung der Sklaven, 25-26.
The whole Talmudic law of
is much affected by Roman La?.
?runs, on. eit. 325: Girard. OD.czt. 809.
' Bmns, 0;. cit. i. %i2. ~h;ei?ptio ayeae on the same page is doubtful.
"1. 1. pass. 13. 6. 5 . 13. C. 4. 23. 2 ; 4. 24. 2. In late law smui aratores might not be
seized (by pig&& captio) u h e r a judgment. C. Th. 2. 30. 1 ; C. 8. 16. 7.
Lusignani (Studi sulla Responsibilitk per Ca~todia,i. ii.) gives a full account of the texts
this matter in relation to sale and locatio. His introductory section gives an account
Of
views of Hltsse, Baron, and Pernice. See also for discussion and references, Windscheid,
Pand. 6 264.11.9.
47. 2. i 4 T 5 - His right to sue implies the liability.
13. 6. 5. 13 ; 13. 6. 18.pr.
"3. 6. 5. 6 ; 6. 1. 21; 50. 17. 23 infin.
lo See especially 13. 6. .5. 13, Cavtilius ait pekcz~lzlm ad te respicere ...gu a ~ ecukam in eam
quowe prmstandam. Can hardly be genuine, since if the risk is with a man his culpa is not
material.

"
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of the above-mentioned difficulties. If, or in the cases in which, the
liability for custodia involves something more than liability for culpa, no
breach of the obligation is committed by the slave's running away,
though he is fur suil. And such a flight is no proof of culpa in the
commodu.tarius. Even a n agreement for custodia would not impose this
liability, unless expressly. All this turns on the fact that a slave is
necessarily left a t large, and thus i t does not apply in the case of those
who would not be left a t large in any case by a careful man.
Like other chattels slaves were recoverable by vindicatio and by
the actio Publicianaa, and, in consequence of the equivocal character
of their offspring, and of the fact that slaves could be the medium of
acquisition, there were special rules as to what was recoverable in a
vindicatio of a slave. Inasmuch as the rules of retention by the
possessor will call for full discussion hereafter3, the only point which
need here be considered is the fate of those acquisitions which were
made after litis contestatio in the real action.
The well-known rule is that the defendant must restore the thing
itself cum omni cuusa, which is explained, by Gaius, as meaning everything the plaintiff would have had, if restitution had been made a t
litis contestatio4. I t may be that defendant has usucapted the mall
pendente lite: in that case he must, besides restoring, give security
against dolus, since i t is possible that he may have pledged or freed
him6. So too he must give up all acquisitions post litem contestatam
except those i n re sua, i.e. in connexion with the possessor's affairs.
Thus he must give up inheritances, legacies and the like, the child of
an ancilla who is being claimed, even though born after she was
usucapted6. If, pending the action, he has become entitled to fructus
which had been received by some other possessor, and has recovered
them, these too must be accounted for7. If he has usucapted the man
pendente lite he must cede any action wtrich he may have acquired on
his account, e.g. an actio Aquiliaa. H e must restore all fructus, which,
in the case of a slave, means earnings and results of labour, such as,
we are told, even an impubes may make" Conversely, a bonae j d e i
possessor could make certain deductions, as even could a malae f l e i
possessor, so far as actual benefit had accrued to the thinglo. H e could
Though he is still possessed,pont, Ch. xn.
26.1.1;6.1.5.5;6.2.11.
3 Post, Ch. xv.
4 5. 1. 20.
5 6. 1. 18. 21.
6 6. 1. 20.
He must give, in respect of the child, the same security as in the case of the
wornan herself.

-. -..

7 f i 1

A.

1 7 1A.

8 Ibid. ; 6 . 1 . 2 1 . This cannot be needed in any other case, for though the possessor may have
an actio rtilis, the owner has an actio Aquilia on his own title.
". 1. 20:, 6. --1. 31.
lo 5. 3. 38, 39. The form of these texts suggests that the right of a malae fidei possessor to
make these dednctions was of late origin.
~
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set off ordinary costs of education and maintenance, but for such
before litis contestatio, as was necessary to preserve the
man, e.g. paying- -.
damages in a noxal action, he might claim allowance
by an excepti~dolil.
Tn
--- relation to merely utiles impensae, there is a difficulty. The
general rule was that the plaintiff had the alternative of paying for
them or allowing the possessor to take away the result2. B u t this
could not be applied to special training given to a slave. This could
,,t, be undone, and the strict rule was that no account was taken
"-of it3. This harsh rule was subject, however, to three exceptions.
( a ) Allowance was made, si venalem habeas et plus ex pretio eius cons e c u t u m sis propter artijcium4. The plain meaning of this is that if
the claimant proposes to sell him, and he has a higher market value, by
reason of the teaching, the cost of i t must be allowed. This has a n unpractical look, though i t is the usual explanation of the text. I n another
text, on another point, a plaintiff's claim is made to depend on his
iIltention to sell, but here the proof is the other way, and it is not easy
to see how the possessor could prove the claimant's intention6. I n
practice i t probably meant little more than that, if the market price
was increased, the training must be allowed for. (b) If t h e possessor,
knowing that a claim was on foot, notified the intending claimant that
he intended to incur this expense, i t would have to be allowed, if the
claimant did not a t once take steps. ( c ) The cost of the training could
in any case be deducted from the earnings made by it. A text of
Modestinus6 following that in which this is said, adds: Quodsi artiJicem
fecerit post vicesimum quintwm annum eius qui arti$cium consecutus est
impensae factae potertint pensari. These words seem to mean that by
the time the man is twenty-five these costs will have been compensated
for by earnings, and no account of them need be taken in any vindicatio7.
MTeare told that if a slave is handed over, post conventionem, security
must be given by a bonue jidei possessor against dolus, but by malae
$dei possessor against culpa too, and that, after litis contestatio, a
bonne jdei possessor is on the same footing so far as this is concerneds.
This too is obscure : how can a man be guilty of dolus in respect of a
thing which he regards as his own9? According to one view the dolus
Ibid. 6. 1. 27. 5. The same is no doubt true of unusual medical expenses.
6. 1. 27. 5 ; Greg. Wisig. 6. 1 (Kriiger).
6. 1. 27. 5.
5 6. 1. 15. 3.
6. 1. 30-32.
4 6. 1. 29.
It has been suggested that 25 is misprint for 5, the meaning being that these expenses
may be taken into accoullt if the slave is 5-that being the age at which a slave's services are
'Warded as of some value. Pellat, de rei vindicatione ad 6. 1. 32, citing 7. 7. 6 . 1 . Justinian
to regard 10 as the minimum age for an artgez. C. 6. 43. 32; 7. 7. 1.
6. 1. 46; 21. 2. 21. 3.
It has beell shewn that the text was written of the Interdict, Quam Hereditatten. (Lenel,
E. per^. 363.) But this is immaterial since this interdict gave a remedy where the defendant
refused the security required in a real action. Vat. Fr. 92.
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Vindicatio : Death of the Slave
contemplated is any misconduct of the possessor in relation to t h e
slave', such as lessens his value and is plainly contrary to public
morality. But this is extremely artific~al Another view is that the
text refers to one who, having been a bonae jdez possessor, has learnt
that the thing belongs to anotherZ But such a person is now a malae
fidez possessor, and there is no ieason to confine the rules of malae $dez
possesszo to the case of one who was so ab zn~tzo,a praedo But the ti ue
solution may be not far from this A bonae jdez possessor is one not
proved to know that he was not entitled The formal notice of claim,
involved in the word conventzo3,is not enough to saddle h ~ mwlth thls
knowledge, but i t has definitely altered his position, and the rule seems
to say that if a person so notified wilfully exposes the slave to dangers
which result in damage he is not to be heard to say-" So far as I knew,
i t was my own slave, with whom, so far as jou are concerned, I could
do what I liked" I t may be that a man would not readily expose to
risk a slave he thought his own, but i t is not so clear that he would
not risk one as to whom h ~ sknowledge to the contrary was not
yet proved And there are steps between belief that one is owner
and knowledge that one is not
I f the man die pending the action, without fault or mora of the
possessor, hi' value is not due4,but the case must still go on to judgment,
on account of fructus and partus, and because on the question of title
may depend the further question, whether either party has a claim
on eviction agalnst some third party5 The defendant, if judgment
goes against him, must account for fruits up to the death I t may be
impossible to tell u hat the actual earnings were, arid t h e j are therefore
estimated so that for any period during which the man was so ill that
he could earn nothing, nothing can be charged6 If, now, the defendant
was already in mora a t the time of death, he must account, of course, for
omnzs causa, and for fluits u p to the day on which judgment was given,
estimated in the same way7 I t is not clear when a bonae$dez possessor
is zn mora The expression seems to belong to the law of oblzgatzo and
to be out of place in real actions I t s use is further evidence of the
insufficiency of the distinction between bonae and innlae jidez possessors
Pellat thinks he is zn mora from the time when he knew or ought to
is a rather indeterm~nable
have known that his title was bad-his
time and a person so convinced is a malae jdez possessor All that is
certain is that i t was not 1ztt.s contestatzog
Pellat op cat ad 6 1 45
Pellat, loc czt

Thls mew IS as old as Azo
6 1 1 5 3 , 6 1 2 7 2
5 6 1 16 $)I , 46 7 11
6 6 1 7 9
76 117 1
8 Up ezt ad h 1
9 The possessor 1s not necessar~lyllable ~f the man d ~ after
e
lztzs rontestat~o bee n 1 and
6 1 27 2 Sav~gnythmks that bonae fida posaessoi ~b m moia o111yfrom the tlme of plonu?&tzatzo
whlch Imposes an obl~gat~oll
m h ~ m The texts 1x1 the Baszlzea whch seem to conhrm t h ~ sare
shewn by Pellat to contemplate mora before the plonuntaatzo, and thele 1s usuauj no mater~al
delay between pronantzatao and condemnatzo
1
9

,
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Vindicatio of Slaue. Legacy of Slaue

the possessor lessens t h e value of the slave, dolo, during the action,
of course liable, b a t if the slave is afterwards killed by some cause
he
no way imputable to him the effect is to end the plaint~ff'sinterest,
and, therefore the liability for the damage, in that actlonl
~f the slave has run away, pendente lvte, the bonae jidez possessor is
free from liability, unless he has usucapted him, in which case he must
cede his actions, or unless the slave was one of such a sort that he ought
to have been carefully looked after, in which case hls value is due I n
~f

any case he must give security to hand over the man, if he recovers
hlm2. I f the possessor connived a t the flight he is liable as if he still
poreessed3, and on the same principle if he sell the man, p e n d d e lzte,
and the vendee kill him, he must pay the value4 I n relation to all
these rules i t must be remembered that if the possessor was really owner
before the action, he can proceed wlth his defence and get absolution.
These rules suppose the claimant to prove hls title
Most of these points have nothing to do specially with slaves. They
are therefore very shortly treated, and many difficulties have been
ignored, especially in relation to the l~abilityof possessor for the value
of the man if he cease to exist dunng the action I t must, however, be
noted that, to the ordinary cases of znterztus rez which release the bonae
fidez possessor, noxal surrender must be added5
I n the actzo furtz, condzctzo furtzva and actzo Aquilia on account
of a slave, the only points which require notice, are, that the znteresse
Included the value of a n inheritance upon which, o w n g to the slave's
death or absence, his entry had been prevented6, and that the condzctzo
furtzva was necessarily extinguished if from any cause he became free
or was expropriated domno solo competzt.
The case of legacy of a slave gives occasion for many rules, the
development of which cannot well be made out, owing to the suppression by Justinian of the differences due to form7 I n the case
of simple legacy, the heir must hand over w t h him any acquisitions
through him, any earnings the legatee could have gained if the slave
had been in his possession and, in the case of a n anczlla, any partusS.
It may be assumed that, if the legacy was conditional, the legatee was
entitled to such profits only from dzes cedens. This is sufficiently clear

'6

2 6 1 21
Actzo Aqu111adurat
Or ~fhe fled through eu7pa of the possessor (21 2 21 3)
Though the cla~mantcan ln appropriate cases, (e g If the prlce
take cession oi%tmns m s t e d

1 27 2

b 1 22

6 1 17

IS

not pald,)

'6 158
6 G 3 212 Inst 4 3 1 0 , D 13 1 3 , 4 7 2 52 28

The text; glve IIO real help on the quest~onwhether, or horn far, legacles pel vtndzcatzonem
and Per danmatzone~nwere on the same footmg, ln the c l a s s ~ ~ law,
a l ~n relat~outo the questions
to be Lons~dered See for a dlscuss~onand referellces Pemce, Labeo 2 2 113
30 39, 30 86 2

Flight of Servus Legatus
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ca. 111

Manumtksion of Servus Legatus

on the texts1, and the enactment of Justinian which gave the fulfilment a certain retrospective effect does not appear to have touched
this pointa.
If a specific slave is left, in either form, he must be taken talis
qual.is3,and any promise of quality the heres may make is void4. B u t
if there is a general gift of " a slave," per damnationenz, (and probably
per vindicationem,) then, as it is the duty of the heres to give a good
title, he must warrant the slave given to be free from noxal liability,
though he need not promise that he is sanus, since he is not obliged to
give one of good quality6. But he must not give one of the very worst
quality, and thus, if he gave one whom he knew to be on the point of
death, this would be a case of Dolus. Where he gave one whom he
knew to be a thief, and the slave stole from the legatee, there was an
actio doli by which he could be compelled to give another, and he must
leave the bad slave pro noxae dedito6.
If a servus heredis, or alienus, is legated, and has run away, Paul
tells us that, if the flight were after the testator's death, the heres must
give security for his production, and pay the expenses involved in his
recovery, but not if the flight had been before the death7. Africanus
lays down this latter rule for all slaves (left apparently in any form),
giving the reason that the heres can only be bound to give him as the
testator left him8. This seems to imply that Africanus would impose
the duty of recovery on the heres, even though it were the slave of t h e
testator, if the flight were after the death. Ulpiau says that if t h e
slave were in flight or a t a distance the heres must operam praestare, in
order that the slave be handed over, and adds that he, Julian and
Africanus, are agreed that the expense must be borne by the heresg.
As it stands the text gives no restriction as to the time of flight, the
origin of the slave, or the form of the gift. I n view of the texts just
cited1° it seems that this extreme generality must be an error, even for
the time of Jostinian, but, as to the liability of the heres to incur
expense, if the flight is after the death, the texts are explicit. I t must
be noted that he is not liable for the value of the slave but only to
incur reasonable expense in recovering him".
If a servus alienus legatus is freed by his owner, the heres is no

longer liable', unless he was already i n mora or was in some way
privy to the manumissiol~,which is a case of dolusa.
The same is true, a fortiori, if the slave was the property of the
testator and was freed by him3. In one text Celsus tells us that if a
legatus is freed interim, and becomes agaili a slave, the legacy is
Inte&rrt seems to mean during the testator's life, since the case
is coupled with one in which the expression medium tentpus is used ;
the ordinary term for the interval between the making of the will
and the death. The reenslavement may, so far as the words go,
have been either before or after the death, the manumission cannot
have been by the heres or after alienation by him, for, as we shall
see, this case was differently dealt with. But the rule given by Celsus
seems very doubtful. I f applied to a case in which both manumission
and reenslavement occurred before the death, i t is not in conflict with
the principles of legatzlm per vindicationenz-media tempora non nocent.
But the manumission was a complete ademption5. In later law this
was not necessarily so in case of sale6 of the res legata, but manumission is on a different footing: a testator cannot be regarded
as having contemplated reenslavement7. And the rule cannot be
harmonised with the principle that a slave freed is a new man, and
if reenslaved is a new man again8.
For the case of a servus alienus it is certainly not the law. 111
these matters the rules as to promise of a slave can be applied to
legacys, and elsewhere we learn that where a servus .alienus w a s
promised, and was freed by his owner, the pronlisor was released, and
that,, if the man again became a slave, the promise was not enforceable:
the obligation once destroyed is gone for ever, and the new slave is
another man. The text expressly repudiates the view, which i t credits
to Celsus, that the obligation was revived by reenslavementlO. Our
case differs, in that, since the mar~umissionpreceded the death, there
was never an obligatiori on the heres, but this is not material, and i t is
evident that Celsus held views more favourable to the validity of such
gifts than were generally currentl1.
If the slave belonged to the heres, and he freed him, (or alienated
and the new owner freed him,) he was liable to pay his value

Arg. 32. 3. 1 ; 6. 1. 66 ; 29. 5. 1. 4. For other texts see Bufnoir, Conditions, 379 sgq.
a 30. 45. 2.
The same is presumably true of a legaturn optionis semi.
5 36. 45. 1.
6 30. 110. Post, Ch. V.
31. 8 pr.
30.101).pr.
9 30. 39. pr.
And of the rules in other legacies 30. 47. pr 30. 108. 12.
l1 It might be urged on the one hand that the'ieres is in general only liable for cdqa and on
the other that he has a certain obligation and that di5cnlty is not impossibility. But the
question is not of the imposition of a legal duty, bnt as to the testator's intention, and analogies
from the law of obligation are of little use.

46. 3:92. pr.; In. 2. 20. 16. So if he has become a statu liber, the heres is discharged by
hallding him over as such.
post, Ch. xx. The texts there discussed deal only with manumission by will, but mauumissioll inter vivos is a strorlger case, s;nce the gift cannot in any case have beer1 adeemed.
6 In. 2. 20. 1;?.
32. 79. 3.
5 33.
-.8. 1.
9 30. 46.
34. 4.26. 1. 45. 1. 83. 5.
8 16. 3. 98. 8.
lo 46. 3. 98. d.
B e first expressed the view which Severus aud Caracalla enacted and Justinian accepted
that sale of the thirlg legated did 11ot adeem the gift, unless so intended. Gaius was still in
doubt (Q. 2 . 198; In. 2. 20. 12). See also an excaptiolral view of his, in 34. 7. 1. 2.
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a C. 6. 43. 3.

* 30. 56.
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Legacy of Optio Semi

[PT. I

whatever the state of his knowledge, and the same rule applies no
doubt to the case of a servus hereditariusl. His knowledge is
immaterial because this is true in general of all obligations under
an inheritance : he was not the less liable to pay a debt because
he was not aware of its existence. Other circumstances not of his
creating might make i t impossible to deliver the slave, and so
discharge him. Thus if the servus legatus gains his freedom by
discovering the murderer of his master, the heres is released'. SO
if the slave is justly killed for crime, either under judicial process,
or by the heres, or by a third person, or if he dies before the heres
is in nzoraY. But if the heres induced him to commit the crime,
and so is guilty of dolus, he is liable under the legacy'. If the heres
noxally surrenders him he is not released, since he could have paid
the damages and can redeem him: the liability to hand over the
slave with a clear title being, as it were, a debt imposed upon himu.

A legacy giving the legatee an absolute choice (legatum optionis6)
was not confined to legacies of slaves, but this seems to be the
commonest caser. Such a legacy is said by Justinian to have been
conditional in earlier law ; selection by the legatee being the fulfilment
of the condition8. There are some signs of difference of opinion, and
it may be doubted whether it is not more correct to say that to
have been chosen by the heres was part of the definition of the slave,
and thus that, if he did not choose, no slave satisfied the definition9.
Nothing in the present connexion seems to turn on the distinction:
the rules are in the main those of a conditional legacy. We are
told that optio servi is an actus legitimuslO, and thus not susceptible
of modalities. I t is practically convenient that the choice should
leave no doubt that one man has been finally chosen, since the
moment of choice determines to whom he acquires. The principles
of condition give the same result: a condition partially satisfied is
not satisfied a t all". Conversely it follows that a conditional choice
1 In. 2. 20. 16. So if he killed him without reason but not knowing of the gift, 36. 1. 26. 2 ;
45. 1. 91. 2.
3 29. 5. 3. 13; 30. 53. 3 ; 46. 3. 9 2 . p r .
2 Arg. 29. 5. 3. 13.
So though torture of the man under the Xc. Silanianum, by which he was
4 30. 63. 8.
destroyed, released the heres if it were lawfully done, it did not if he was not legally liable to it.
29. 5. 3. 13. So if seivus alienus legatzls is captured, apart from dolus of heres, but he will be
liable if and when the slave returns. 30. 53. 9 ; 46. 3. 98. 8 . This is the effect ofpostliminiun~.
5 30. 53. 4. As to the effect of a gift of "my slaves," see 3.2. 73.
6 U. 24. 1 4 ; D. 33. 5 . 2 . p r . They varied m form (cp. 33. 5. 9. p r . ) . There might be optio
servorum, which, so Pius decided, gave a right to choose three (33.5. 1).
7 33. 5 . nasaim.
And
see C. 6. 43. 3 in wliich Justiniar~after lavine
down a rule for all
-... .
- ~-~
"
cases adds Githout comment a tariff applicable only to slaves.
f post, Ch. x x ~ v .
8 In. 2. 20. 2'3.
10 50. 17. 77. If indeed the words S e ~ v ioptiu dutio tutorin were not originally optio htoris.
If the allusion is to exercise of the right we are considering, it is not easy to see why it is conlined
to servi. And tutoris datio could certainly be conditional and ad diem. In. 1. 14. 3 ; D. 26. 1.14.
35. 1.23.
u

Legacy of Optio Servi
would not bind the chooser'. So if the legatee choose a servus
alienus or a liber homo, this is a nullity, and does not consume his
of choice2. If the legatee chose a man who had conditional
liberty, Julian held that the testator must be understood not to
have included him ; the choice being a nullity was not exercised. If,
however, the condition on the gift of liberty failed, then, says
Julian, following Q. Mucius, he may be chosen: the exclusion is orlly
fur the event of his being freeJ. I t follows that a real exercise of the
option was decisive: in the case of gift per vindicationem, it vested
$Ire man in the legatee, and an act of his will could not substitute
another for him.
The Institutes say that under the older law, if the legatee died
nlthout choosing, the gift could not take effect: the heredes could
not choose4. This is confirmed by the authority of Labeo, Proculus
and Gaius, in another case. They say that if a thing is left to X,
"if he likes," and he does not himself accept, the right does not
pass to his heres-conditio person,ae injuncta videtur5. Another text
emphasises the need of personal choice by saying that the curator
of a lunatic legatee could not choosea.
All this puts the matter on the level of condition, but it is clear
that there were doubts. Paul in one text gives the heres of legatee
the right of choice7, and Justinian in his constitution8, in which he
regulates the matter, tells us that the point was doubtful not only
where the legatee was to choose, but where the choice was with a
third party. He settles the matter by the decision that the right of
choice may be exercised by the heres of a legatee directed to choose,
and that, if a third party so directed died, or became incapable, or
neglected to do it for a year, the legatee might choose. But since
the third party was given the choice in order to choose fairly, the
legatee must not choose the best.
In a joint legacy of optio there had also been doubts. Clearly
the condition required actual agreement9. The doubt may have been
whether, in case of Failure to agree, the thing was void, or each was
owner in part of the man he choselo. It is clear that the dominant
view was that, till all had agreed, there was no choice. Thus if one
chooses he is free to change his mind, but if, before he does so, the

' So, as in collditions involving an act, anticipatory choice was n n l : it must be after
aditio. 83. 5. 16, cp. 35. 1. 11. 1. So the legatee's declaration that he will not choose a certain
man does not bar him from doinn so. 33. 5. 18.
= 33. 5. 2. 2.
3 33. 5. 9 . 1, 2.
In. 2. 20. 23.
"5. 1. 69.
33. 5. 8. 2.
7 33. 5. 9, 19.
C. 6. 43. 3, cp. In. 2. 20. 23.
h Justhian's time at least here&s of a legatee of choice are in the sa~ne
33. 5. 8.
position. C. 4:k3. 3.
35. 1. 23; In. Eoc. a t .
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Promissio of a Slave

other fixes on the same man, he is a t once common. How if the first
chooser has died or gone mad in the meantime ? Pomponius decides
that the man cannot become common as there can be no common
consent. The compilers add that the liumaner view is that he does
become common, the original assent being regarded as continuing.
Justinian also lays down the rule that in such gifts the choice is
to be exercised by one chosen by lot: the man will be his and h e
must compensate the others on a scale varying with the kind of slave
and following a tariff laid down by t h e constitution1.
As in the case of uditio, the law fixed no limit of time for choice.
To avoid inconvenience, the Praetor could fix a limit on the application
of heres, or of a legatee who had a right subsequent to the right of
choice, or even of a buyer of the hereditas2. The tinie would no doubt
not exceed a year. I f i t were past, the heres was free to sell, free,
or pledge the slave, and the acquisition of rights by third parties
barred the legatee pro tanto. Apart from such transfer, his right was
unaffected. But if some have been sold, while Pomponius thinks h e
may still choose among the rest, Paul thinks him barred, since to
allow him to choose now that the heres, having disposed of those
he did not need, has reorganised his household, would impose great
inconvenience on him. No doubt the inconvenience would have t o
be proved. The passage of Paul is from his Quaestiones: i t may be
that the compilers have made a rule where he expressed a doubts.
The rules in the case of promise of a slave are much the same
as in legacy. I f a seraus alienus prontissus is freed by his dominus
without dolus or culpa of the promissor, he is released, and the obligation is not revived by reenslavement. Paul points out on the authority
of Julian, that culpa could not arise in such a case unless there was
mora4. So too the promissor is released if any slave promised dies
before there is mora, even though the death is caused by neglect,
since the promissor is bound ad dandum, not ad faciendums. So too
if the slave become a statu-liber, without act or complicity of the
promissor, he is released by handing him over as such6. If he was
promised as a statu-liber and the condition is satisfied, the prwmissor
is released'.
So too if he was duly killed for wrongdoing, or by
torture under the Sc. Silanianun~,or earned liberty by discovering
crime. But if the torture is wrongly indicted, the pro)~aissoris still
liable : i t seems to be assumed that he could, and ought to, have
prevented it8. I f the man is alienus and is captured by the enemy,
1
3

C. 6 . 4 3 . 3. 1, cp. In. loc. c i t .
33. 5. 6 , 7 .

5

45. 1. 91. pr.; 46. 3 . 9 2 . p r .
45. 1. 91. 1.
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Fructus and Partus of a Slave
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-3. 5. 6 , 8 . pr., 13. 1.
45.1.51; 46.3.92.pr.,98.8; 45.1.91.1.
46. 3. 92. 1.
29. 5 . 3 . 13; 45. 1 . 96.

paul says he can be sued for on his return1. Elsewhere, he seems
to say that if i t were the promissor's own slave who fell into enemy
hands, he was not released. The case is put on a level with manumission by the promissor, and it seems that the very fact of not
preventirlg capture is treated as culpa2. I n one text, Paul raises, but
does not answer, the question: what is the result if t h e promissor
kill the slave, not under such circumstances as clearly release him,
but in ignorance that he is the subject of the promise3? If t h e text
lays down a rule, i t is the same. I n fact, i t leaves the matter open4.

A slave like any other res might have fructzc,~,and, in his case,
the fructus were of a very distinct kind. Not only did they include
earnings5, which might arise equally well in connexion with other
things, b u t there might be gifts and profits on transactions, which
are not exactly earnings, and could not arise in connexion with other
chattels. Conversely i t is important to observe that partus are not
fruits? Two reasons are given: qu,ia non temere ancillae &us rei
causa comparantur ut pariant7, and that i t is absurd to regard man
as a fruit, since all things are made for hims. The first compares
oddly with the rule that sterility might be a redhibitory defectQ,and
still more oddly with the counsels of the writers on res mc~ticae'~.The
second must have seemed somewhat ironical to a slave. Both of them
however express, somewhat obscurely, the real reason, which was respect
for human dignityll, rather than any legal principle. Nor were partus
accessories. These distinctions had several important results. Thus
a gift of an a),cilla cum natis did not fail if she were dead, as would
one of servus cum p e c ~ l i o ~ ~They
.
did not, like fruits, vest in the
bonae Jidei posse~sor'~. Partus of dotal uncillae did not go to the vir,
except where the dos was given a t a valuation (dos aestimata), in
which case only the agreed sum had to be returned1*. Nevertheless
they share in the qualities of fruits and accessories in many respects.
2 45. 1. 91. 1 .
8 45. 1. 91. 2.
46. 3. 98. 8 .
Pernice, Labeo, 2. ii. 116, thinks he expressed the contrary view and the compilers have cut
out his conclusion. These are really cases of a wider problem, beyond our scope: i.e. how far
supervening impossibility discharged from liability to condictio, or, what is much the same thing,
what
is the. theory
< " "
- . of culpa in such cases? Pernice gives a full discussion and references.
" L. 0 . 41.

1.

6 6 . 1 . 1 6 . p r . , 1 7 . 1 ; 2 3 . 3 . 1 0 . 2 , 3 ; 3 6 . 1 . 2 3 . 3 ; 4 1 . 3 . 3 6 . 1 ; 4 7 . 2 . 4 8 . 6 ; C . 5 . 1 3 . 1 . 9 . In.
2 . 1 . 3 7 ; Cicero, de Fin. 1 . 4 . 1 2 . It was not usual to call the children of ancillae, liberi. Sueton.
p r a m . s~.
v . l i h g r..
i
5. 3. 27. p r .
sZY.1.28. In.2.1.37.
21. 1. 14. 3 . Post, p. 55.
10 See Wallon, op. cit. 3, Ch. 11.
" Accordingly it is late m developing. See Oirard, Manuel, 247.
1%30. 62, 63.
l3 47. 2. 48. 6 ; cp. 24. 1. 28. 5 , 17. pr.; or in the fructuary, who had not even a usufruct of
them. P, 3. 6 . 1 9 . D. 7 . 1. 68 (where it is said to have been disputed among early lawyers) ;
22. 1. 28. 1 . 41. 3.'36. 1. See also Cicero, loc. c i t .
"Vat. ~ r . 1 1 4 C
; . 5 . 1 3 . 1 . 9 ; 5 . 1 5 . 1 ; D . 2 3 . 3 . 1 0 . 2 ; h . 1 . 3 ; h . t . 6 9 . 9 ; 2 4 . 3 . 3 1 . 4 ; 31.
48. pr.
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Legal Relation of Ancilla and Partus
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A heres handing over an ancilla to fidei-commissary or legatee after
mora must hand over her partus', but not those born before dies
cedew or even before mora2. And the beneficiary could get missio
i n possessionem as of fruits3.
Where the sale of an ancilla was voidable as being in fraud of
creditors, the transferee had a good title in the meantime, and thus,
though she was recoverable, and partus born post iudicium acceptum
were included as a matter of course, those born medio tempore were not
recoverable, as they were never i n bonis venditoris4. Proculus however
held that if she were pregnant of them at the time of the transaction,
they must be restored5. The materiality of conception before the
transaction was one on which there were differences of opinion, as will
be seen in relation to some of the more difficult cases now to be considered. If the child conceived be regarded as already existing, it
must be considered (since it certainly passed by the sale" as a sort of
accessory. Further, it could be pledged, sold and even freed before
i t was born7. The first two cases prove nothing, since pledge and
sale were possible of slaves not yet conceiveds. I n the last this is
not so clear, since it is a gift to the child. But this case loses its
significance, in view of the well-known principle that a child in the
womb is regarded as already existing, so far as this makes to his benefit,
but not fur the advantage of others, nor to his own detriments: alii
antequarn vlascatur nequaquam prositlo; aliis non prodest nisi n ~ t u s ~A~ .
modification of this in favour of the owner of the ancillu at the time of
conception is not surprising, and we shall see other signs of thisl2.
According to several texts13,one of which is an enactment of A.D. 23014,
and assumes the rule as a standing one, children born to a pledged
ancilla are included in the pledge, as future crops might be. In one of
the Digest texts16it is Paul who tells us the same thing. But, in his
15. 1. 57. 2 ; 22. 1. 1 4 ; 30. 84. 1 0 ; 33. 8. 8 . 8 ; 36. 1. 23. 3 .
22. 1 . 1 4 ; 33. 5 . 2 1 ; 35. 2. 24. 1. Two texts seem to contradict this by saying that
where the thing is to be handed over after a time, partas born in the meantime must be handed
over as not being fruits; 36. 1. 23. 3, 60. 4 . (Buhl, Salvius Julianus, p. 189). In 23. 3 the
sllu\ion is apparently interpolated, for it is out of place, but it doe8 not clearly exclude nlora in
the sense of undue delay. 60. 4 is still more suspicious, as an authority on this point. It says
of fetus, and seems to imply of partus, that they must be handed over only in so far as they
have been summissi, i.e. used to replace those who have died. It may refer to a legacy of a
wholefamilia.
8 36. 4 . 5 . 8 . For further illustrations, see 4 . 2. 12. pr: 5 . 3 . 20. 3, 2 7 . p r . ; 6 . 1. 16. pr., 1 7 . 1 ,
2 0 ; 12. 4 . 7 . 1, 12; 12. 6 . 15.pr.. 65. 5 ; 30. 91. 7 ; 43. 26. 16.
42. 8 . 10. 19-21; h. t. 25. 4.
5 42. 8 . 25. 5.
fi 13. 7 . 18. 2.
7 20.1.15; 18.1.8.pr.; P.4.14.1.
The
texts
express
no
limitation.
A
child
unborn
is not in the hereditas, pro Falcidia
or
2

'
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1 . 5 . 7 ; 1 . 5 . 2 6 ; 3 8 . 1 7 . 2 . 3 ; 50.16.231.
10 1. 5. 7.
50. 16. 231. It is however sometimes btated more generally, 1 . 5. 26. But this expresses
only the fact that the principle applies over a wide field.
'" But partus conceived before the sale and born after went to the buyer, 13. 7 . 18. 2 ; 41. 1.
66 : C . 3. 32. 12.
9
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smtentiml, he lays down the opposite rule, not as special to partus,
but as applying to fetus also. Many attempts have been made to
explain away this sharp conflict. Dernburga thinks the rule of inclusion was introduced by the enactment of 2303,after the Sententiae
were written. But the enactment clearly treats the rule as well
known. Huschke4, observing that the MSS. give various readings,
some of which agree with the general doctrine, and following the
interpretatio, proposes to amend, so as to make Paul say, merely, that,
though there was a right in a gratuitous lender, who had taken a
pledge, to keep fruits in lieu of interests, this did not apply to
partus and fetus. I t should be noted that fetus and partirs differ
from ordinary fruits in that they bear a much less constant ratio in
value to the thing itself: i t is not so plainly fair that they might
go in lieu of interest. Ordinary h i t s , as we have seen, might often
go to the creditor, and indeed it is far from certain that they were
covered by the pledge6. The language of the enactment of Alexander3
indicates that the inclusion of partus was not based on any notion
of identity, but on a tacit convention which came to be presumed,
anti it may be that, as Dernburg7 also suggests, this is all Paul means
by his requirement of a conventio.
Acceptance of this rule does not end the difficulty. If a debtor
sell the pledged thing, i t is still subject to the pledges. What is
the position of partus born to the woman after the sale? A text
whlch lays down the general rule of inclusion does not advert to
any distinction9. One, from Julianlo, implies that they are not strictly
utile interdictum to recover
pledged, but adds that there will be
them. Another text, from Paul, lays it down that if the partus is
horn after the sale, i t is not subject to the pledgen. The texts are
sometimes12harmonised by the suggestion that, while Julian is dealing
with a case in which the partus was conceived before the sale,
Paul writes of one conceived after it. But as Vangerow says13, this
(]istinction is arbitrary and inconsistent with the language of the
concluding part of Paul's text. He thinks the rule was that the
partus (and fetus) were not included, if born a@ emptorern, since a
pledge can cover only property which is in, or grows into, the property

a

P. 2 . 5. 2. Fetus vel partas eiua rei puae pignol-i data est pignoris iure non ~etineturn i s i
eater contrahentes convenerit.
Dernburg, Pandekten i. $j273 n. 8 .
8 C . 8. 24. 1.
Buschke, Jurispr. Antejust. ad P. 2 . 5 . 2 .
6 '20. 2. 8 .
Wmdscheid, Lehrbucli, $ 2268, n. 10.
Pfandreeht, 448, cit. Vangerow, Pandekten, 5 370.
13. 7 . 18. 2.
Y C . 8 . 24. 1.
'0 43. 33. 1.pr.
'LO. 1. 29. 1. Another text of Paul, sometimes said to lay down the rule that such partzrs is
pledged, is not in po~nt: it merely says, allusively, that sale of an ancilla includes her unborn
partl% 13. 7 . 18. 2.
la Buhl, s Z i & Julianus, 188.
13 Pandekten, 5 370.
',
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of the pledgor'. This does not explain whv Julian2 allows an interdict, even utzle, In this case Vangerow3 supposes i t to be due to
a special importance attaching to a pledge for rent I t seems more
probable that ~t is an individual view of Julian (who holds other
individual views on connected topics4), that he held that partus were
included, wherever born, but that the direct interd~ctapplied only to
the crops etc bound by tacit hypothec, and not to express hypothec6

Usucapzo of partus anczllae gives rise to many conflicts of oplnion
in the texts which have been the subject of much discussion by commentators6 The differences are not surprising, in view of the many
questions of theory to which the possible facts may lead Is the child
a part of the mother 2 If not, when does its existence begin, and
1s i t acquired by the same causa 7 I s it affected by vztzum In
the mother 2 The matter is further complicated by the fact that
the rules as to bonajdes were not the same in all the causae Emptzo
had, and donatzo may have had, special rules, and in the cases discussed this point 1s material And in some of the texts the transaction
under whlch the mother 1s held was between a slave and hls master,
and there is the further questlon how far the latter 1s affected by
the mala jdes of the slave I t wlll be convenient to deal first with
the case In whlch the mother was capable of being usucapted, i e was
not subject to any vztzum
As we are told by Ulpian7, the issue are not fruits, and so do
not vest in the boriae fidez possessor, though some texts deallng with
these matters group paltus with fetuss, whlctl are in turn grouped
with frliits, and declared to vest in the bonae jida possessors They
are not a part of the motherlo As they do not vest m the possessor,
they must be usucapted Independently If the mother 1s usucapted
before the partus 1s born, no question arises, for as in the case of
any other alienation, the new owner of the woman oRns the childn.
If it is born before that date it must be independently acquired, and
possession of i t does not begin till ~t is bornla So far the texts agree.
But there 1s disagreement as to the tztulus 01 causa by whlch ~t is
See the re8 m Wmdsche~dLehrbuch, 4 czt n 7
2 43 33 1 pr
loc ezt Lenel has shewn ground for th~nlnngthat the passage was or~@nallywr~ttenof
the actzo be~viana(Ed Perp § 266)
4 See next page
T h ~ sIS Salvla~lumuttle but not the yuasz S a l v ~ a ~ i unln~11
m
has been supposed to have
ex~sted
See e g Bull1 Salv~usJul~anus,190--198, Appleton Propr~etePretor~enneI 116 syq ,

318 syy
7 4 1 2 48 6
8 4 1 3 4 5 , h t 1 0 2 , 4 7 2 48 5
41 1 48 2
lo 18 2 4 1, 21 2 4 2 , 41 3 10 2 50 16 26
In one text we are told that t~llborn the
child IS 8 portso matns (25 4 1 1).dut t h ~ has
s no ge~lerulbearlug ~t means only that hll the
ch~ldhas an Independent existence the mtercbct de Lberas agnoscendls has no apyl~cat~on
11 41 1 66
' a 4 1 3 4 1 6 , h t 44 2
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~ ~ c ~ r d to
i n Julian,
g
and apparently Papinian, the tztulus
acgulred
the salne as that of the mothel' if the mother was belng usucapted,
the chlld According to Paul it is by an independent
pro emptore,
Lhe latter vlew necessarily leads to the rule that
Sm2
tttul?u,
necessary
a t the blrth which is clearly the znztzuvz poshorla paes
And
so
Paul
lajs it do&n3 Papinian howeve~ liolds that
sesszonzs
faith at the time of acquis~tronof the mother is enough4 This
pelhaps, as Iiuhl says, an explession ot Julian's view, but it goes
beyond the logical implications of identity of tztulus Thls of itself
would not do away wlth the need for good faith when possession
began Appleton regards it as treating the partus as an acces.ory,
the Jestination ot which IS governed by that of the principal thing,
subject only to the need for actual possession As we have seen, this
contrary to the general attitude of the law towards partus and
there 1s no other textual authority for it Regarded as an expression
Julian'i oplnlon6 and resting on his rule that the tztulus is the
same, it may be related with his view that a bonae jdez possessor d ~ d
not cease to acqulre through the slave, by learning that he was not
ent~tled supervening had falth was, for Jullan, immaterlal6 Other
texts shew that thls view did riot prevail-, and ~t would appear that,
in our case too, tne other view prevaileds, so that in the case of an
anczlla non furtzva, the conditions for usucapzo of partus veie the
same as those for acquis~tionof fruits by a bonae jdez possessor. If
that be so we get the result that the requirement of good faith at
birth prevailed, whlle acqulsltion by the same tztulus as that of the
mother also prevailed I t seems to be suppused, by AppletonQ,that
if thls part ut Julian's view pre~aiied,the other must But there is
no logicdl connexion Two things acquired by the same tztulus may
be first possessed at different times, and good faith be necessary for
each at the time of taking I t was only the conception of partus as an
accessory that led to the view that good faith when the mother was
recelved was s ~ f f i c i e n t ' ~
The case is somewhat different where the mother has been stolen,
and 1s thus an analla furtzva incapable of usucapion The first point
' 6 2 11 4 41 3 33 pr 30 82 4 , c p 31 73
41 10 2 See Buhl op czt 191 Pomponlus seems obscurely to express the same mew
(41 10 4), but ~tIS not clear that he den~esthe p o s s ~ b ~ hof
t y c l a ~ m ~ nbyg the same tztulus One
who Possesses by any t ~ t l ealso possessespro suo
41 3 4 18 Appleton (op cat § 139) d~scussest h ~ stext and c ~ t e sthe more ~mportant
earher l~teratureupon ~t
' 4 1 3 44 2
I n vlew of hls treatment of the case ofpartus born of anczllafui taea apud b f possessolem,
It
be doubted whether Juhan held th~s
vlew (post, p 27)
22 1 25 2
7 4 1 1 2 3 1, h t 48
op cat I 263
2 7 17 (Ulp) 41 3 4 18 (Paul)
lo It hardly need de sald that bad f a ~ t hafter the b ~ r t h1s not matenal 41 2. 6 pr , 4 0 2.
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to notice is tha.t the partus itself may be vitiosus, and thus incapable
of uszicapio by any one. If it is conceived before the theft or apud
furem, i t is furtivus wherever born : i t is grouped in this respect with
fetus1. There appears to be no disagreement as to the rule in the
case in which the ancilla is pregnant when stolen ; it is stated by
Julian as an application of the rule that a child conceived is regarded
as already existing2. I t is an extension, for the benefit of the owner,
of a rule in general applied only for the benefit of the slave.
As to partus conceived apud furem, there is more difficulty.
Ulpian tells us in one text that this too is furtivus, wherever bornY.
Elsewhere he reports a view of Marcellus, that if conceived apud furem
or furis heredem, and born apud furis heredem, it cannot be usrrcapted
by a buyer from him. I n the same text he reports Scaevola as holding
that on such facts the partus could be usucapted, as Lasing the
view that it could not, on the idea that the partus is part of the
ancilla, and as shewing that this would lead to the view that it could
not be usucapted even if born apud bonae jidei possessorem4. This
Scaevola seems to regard as a reductio ad absurdum: i t is however
exactly the view at which, as we have seen, Ulpian himself arrived,
in the case of conception apud furems. I t does not seem to rest on
the notion that the partus is a part, but to follow necessarily from the
view on which the partus conceived before the theft was treated as
furtiva, i.e. that i t was to be regarded as already existing. For the
thief is still " contrecting," and therefore still committing theft.
The case is different with conception apud heredenz furis, (assuming,
as we must, that he is in good faith). Here the view of Marcellus,
that i t is furtivus, cannot rest on continued contrectation, nor is i t
clear that i t rests, as Scaevola thinks, on the view that partus is
a part of the ancilla6. I t seems, indeed, to involve a confusion. The
heres succeeds to the defects of his predecessor's possession, but he
does not succeed to his guilt as a thief, yet this is what seems to
underlie the view that partus conceived apud heredem furis is furtivus.
He could acquire no more right in the thing than his predecessor
could have acquired, but there is no reason why possession by him
should affect the thing itself with n.ny disabilitys, and the language of
Paul and Ulpian in other texts is inconsistent with any such notion7.
They treat conception apud heredem furis as being apud 6012ae j d &
possessorem, and only exclude usu.capio by him because he inherits the
defects of his predecessor's possession.
1 1 . 5 . 2 6 ; 4 1 . 3 . 1 0 . 2 ; 47.2.48.5.
a 1. 5. 26.
47. 2 . 48. 5 .
4 41. 3 . 10. 2 .
"41. 3. 10. 2 ; 50. 16. 26.
It may be that the word8 we1 apud fun's heredem are inserted by the compilers.
76.2.11.2;41.3.4.1.
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~f the child is conceived apud bonae j d e i possessorem it is not
f,,tivus,
and can be usucapted by him on the same titulus as that
of the mother1. I t is clear on these texts that the possessor nlust
have been in good faith a t the time of conception. Some text,s speak
of good faith only a t this time2. But none says that this is enough,
and most of the texts say that good faith at the time of birth is
necessary. It is noticeable that Julian takes this view" Thus we
arrive a t the rule that good faith is necessary both at conception and
birth, so that provided the child is not furtivus the fact that the
mother was stolen makes little difference4. One text, indeed, from
pomponius, citing the opinion of Trebatius that bad faith supervening after the birth was immaterial, expresses disagreement, and
says that, in such a case, there will be no rcsucapio tinless the possessor
either does or cannot give notice to the person entitledJ. This view
is so contrary to the general rule that any isolated text expressing
it is suspicions. When we see that the opinion is based on the
proposition that if he does not take steps his possession becomes
clandestine our doubts are increased, for nothing can be clearer than
that a possession ab initio iusta cannot becume clam6. The text cannot
represent the law.
The case is different where the bonae jidei possessor is a donee.
Here we are told that he must continue in good faith up to the time of
bringing the actio Publiciana7, i.e. for the period of usucapion. Of this
principle, that in usucapio ex lucrativa causa good faith must continue
through the period, there are other scanty but unmistakeable tracesn.
In another text we are told that a bonae fidei possessor can bring
the actio Publiciana, for the partus conceived apud eum, even though
he never possessed it9. This has been explained1° as meaning that not
only was the causa of the mother extended to the child, but also
the possession. This conflicts with the conclusions at which we have
arrived above, and has no other text in its favour. I t is argued by
Appleton11 that for recovery in the Publician i t was not necessary, on
the words of the Edict, to have possessed, but only to shew that your
' 6 . 2 . 1 1 . 2 ; 4 1 . 3 . 3 3 . p . ; 41.10.4.pr.; 41.4.9,lO; 47.2.48.5; C.7.26.3.
a6.2.11.2;C.7.26.3.
41. 3. 33. PI.. (and see 6 . 2 . 11. 3); 41. 10. 4 . PI..; 47. 2. 48. 5 .
As to Paul's view in 41. 3. 4 . 17, vast v. 28.
41. 10. 4 . pr.
6 41.-2.6.pr.; h . t . 4 0 .
7 6 . 2. 11. 3.
8 C . 7 . 31. 1. 3s; C . 7 . 33.11 ; Bas. Heiinb. Zach. p. 45, Sch. 14. For discussion of these texts
see Pellat, La PropriEtQ,a d 6 . 2. 11. 3 ; Appleton, op. eit. 5 18.2. Referei~cesto suggested
explanations and emei~datioi~s
will there be fouild. Pernice (Labeo, 2. i. 457) tl~iuksthat 6 . 2.
11. 3 is interpolated, and rejects any inference from the texts in the Code for the classical law.
Be thinks that Justii~ianmeans only that a donee inay claim uccessio possessionuac, as well t ~ sa
buyer, and that knowledge acquired by the transferor after the transfer, that the tl~illgwas not
his, sh..ll ,lot rllake it futtiua. But this requires that the word e a UI the text allall ]lot refer to
the detentio which is under discussion, but to the possession of the successor wllicl~has not yet
been ----"."..uu.
6 . 2. 11. 2.
10 Pellat, op. eit., ad h. I .
l1 Appleton, op. c i t . 5 134.
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causa was such that if you had possessed you would have usucapted.
This would certainly be the case in the supposed hypothesis, and i t
may be that this is the true solution of the dificultyl.
Another text in t h e same extract says that the principle is the
same in the case of purtzu partus, and in that in which the child
is not born in t h e natural way, but is extracted from the body of
the mother after her death, by Caesarian section. The first point is
simple: the rules applied to the non-furtive part~tsare applicable to
the issue of partus furtivus. The reason for the statement of the
second proposition is not so clear. The principle which is declared
to be applicable to this case too, is that of extension to the partus
of the mother's causa. The remark may be intended to negative the
may not be excluded by t h e
conceivable doubt whether the cor~nexit~y
fact that the mother was non-existent for a certain interval of time2.
But i t may be merely that a doubt might arise as to whether a thing
never actually born could be called partzis3.
Another group of texts raises a fresh hcpothesis. I t was comnlon
for a slave to provide another in lieu of himself, as the price of his
freedom" If the ancilla provided was only possessed in bad faith by
the slave, we are toid by Paul, on the authority of Celsus, that the
master cannot usucapt her because prima causa durat5. The slave's
acquisition was the master's: the intervening quasi-sale was immaterial.
The slave's vitiun~would clearly affect the master. For the same reason
i t must be supposed that he could not usucapt partus even conceived
apud eum. And so, for the case where the slave stole the ancilla, Paul
tells us, on the authority of Sabinus and Cassius, and for the same
reason6. But Julian appears as accepting another view of Urseius and
Minicius, who say that the transaction between slave and master is
tantaniount to a sale, and is thus a causa under which the master as a
bonae j d e i possessor can usucapt part us conceived apud eurn '. T tle effect
of this is to avoid the difficulty that a inaster is atfected by a vitium in
his slave's possession. I t can hardly be doubted that the other view
represents the accepted law. I n another text, adjoining that last cited
from him8, Paul applies the same rule even if the substitute were givcln
by a third person for t h e freedom of the slave: the master cannot
usucapt her partus. One would suppose the master was an ordinary
bonae $dei possessor in such a case. The simplest explanation is to treat
Paul as still dealing with the case of theft by the slaveg. But the text
gives little warrant for this. and its conclusion is that the same is true if
We shall not consider the questions arising out of repeated and conflicting Puhlician claims.
". 2. 11. 5 ; Appleton, op. c i t . § 146.
See 28. 2. 12; 38. 17. 1. 5 ; Macbeth, Act v, Sc. v ~ r11.
, 40sqq.
4 Post, Ch. xxv.
l

"1.

4. 2. 14.

a 41. 3. 4. 17.

6

41. 3. 4. 16.

9

Appleton, op. cit. § 139. He cites other suggestions.

7

41. 4. 9, 10.
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the stolen nncilla is handed to us in exchange, or by way of payment or as
a gift. These cases can have no relation to the procuring of manumission,

a,ld the notion of a slave stealing an anczlla and giving i t to a third
person in order that he may make a present of i t to the slave's master
seems a little improbable : i t is more likely that Paul contemplates the
slave as knowing of the defect in title1. I t may be remarked that a
slave is szlis nummis emptus for the purpose of manumission even
though the price is actually provided by a third person2, and i t may be
that Paul has in his mind this assimilation, and declares that for this
purpose too the whole thing must be imputed to the slave.
For injuries to slaves delictal actions lay as for injury to other
chattels. Thus there was an actio Aquilia for hurting or killing a slave,
i.e. unless i t were in self-defence, or the slave were caught
in adultery or the like3. This action being available to the owner lay
even where he had pledged the slave4,and even though he were a buyer
about t o redhibit5. If he were freed after the wound and then died, the
wounder was liable to the late owner, de occiso, the injury havirlg been
done while he was owner" If on the same facts he had been freed and
e
presumably sue for the wounding,
made heir by his late owner, i ~ could
but if h e died his heir could not sue de occiso, since an heir could not
inherit an action which could not have belonged to the person he succeeded. If, however, the slave had been made part heir, and died, his
co-heir could sue ex Aquilia7. Castrating a slave, and so increasing his
value, did not give rise to a n actio Aquilia, though i t might to other
proceedingss.
The case of a slave injured twice and dying after the second injury
gave rise to some interesting distinctions. The rules laid down i n the
texts appear to be the following :
(1) If he is mortally injured by A and afterwards dies of a certainly
fatal stroke by B, B has killed, A has only wounded. This is laid down
by Celsus, hlarcellus, Ulpian and Juliang.
(2) Julia11 lays down a n analogous rule for the case in which having
been mortally wounded by A he dies in a shipwreck or ruinulO.
(3) If having been wounded by several a t once or a t different times
he dies and i t is clear which killed him, that one alone is liable for
killing, but if i t is uncertain wllich killed Ilim, all are liable. This is
laid down by Julian (as an ancient rule) and by Ulpianl1.
Tlie remark peyllaps only puts these transactiolls on a level with sale.
~P.1.13a.6;D.9.2.3,5.3,80.pr.;C.3.35.3.
40. 1. 4. 1, post, Cll. XXVII.
0 1 1 re~1)ibitiiig he must cede his actious.
5
I 9 . 2. 36. 1.
9. 2 . 11. 3, 15. 1.
9. 2. 27, 28, poat, Ch. IV.
1' 9. 2. 11. 2, 51. 1.
lo 9. 2 . 15. 1.

2

9. 2. 11. 7.
'9 .9.2 2.. 130.
1.
5 . 1 ; h.t.lG; h.t.36.1.
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(4) If i t is certain that A's blow would have killed, but not certain
whether B's would or would not apart from A's, both are liable. So
t ictu certum esset moriturum
says Julian. Ita vulneratus est s m u s ~ c eo
...p ostea ab alio ictus decessit : quaero an cum utroque de occiso agi
possit. respmdit ...igitur si quis servo ,mortiferu~r~vulnus injlixerit
eundemque alius ex intervallo ita percussen't ut ,maturius interjiceretur
quam ex priore vulnere moriturzts fuerat, statuendum est utrumque
eorum lege Aquilia teneril.
(5) For the purpose of this last rule it is imnlaterial whether the
death does or does not immediately follow the second injury. The fact
that it follows a t once does not prove that the second injury was of
itself mortal. In the actual case the death occurred a t once since
Julian, while laying down bhe rule that the year, the highest value
during which is payable, dates from the injury backward, says also that
here it dates from the death2. The slightly adverse inference which
might be drawn from the words maturius interfieretur is negatived by
the use of a similar expression where the second event was naujvagiurn
vel ruinas.
(6) Where two persons are thus liable, the damages may not be the
same. In the case supposed the slave was instituted heres by someone
between the two injuries. The loss resulting from his failure to enter
is imputable to the second injurer, not to the first4.
These texts have given rise to much controversy: it has been supposed that in 9. 2. 51. pr. Julian is in a t least apparent conflict with
Marcellus, Celsus, Ulpian and himself in 9. 2. 11. 3,15. 1. This opinion
seems to rest on the assumption that the cases in 11. 3. and 51. pr. are
the same, i.e. that the words alius postea exanimaverit, ex alio vulnere
periit (11. 3) mean the same as ab alio ictus decessit, nlius ...its
percusserit ut nzaturius interjceretur. I t is plain that they do not:
the latter formula leaves uncertain the question whether the second
injury was itself mortal. I t is noticeable that Julian expresses his rule
as an inference from the old rule already laid down for the case where
there was doubt as to the fatal character of both of the injuries! Thus
the contradict.ion, improbable in itself, appears to be non-existent. The
discussions also contain the assumption that if the death follows
immediately on the second injury, this shews that the second injury
was mortal. I n a certain sense it does so, but not in Julian's sense.
I t does not shew that it was mortal apart from the firstla.
9. 2. 5 1 . p .
2 Pacchioni, Law Quarterly Rev. 4. 180, arg. 9. 2. 51. 2.
9. 2. 11. 3. Pernice, Sachbeschadigungen, 180.
4 9. 2. 51. pr., 2.
9. 2. 51. 1. Idque est conaequens auctontati vetemm qui cum a pluribus idem sewus i t a
vulmrafus est ut non appareret cuius ictuperisset omms teneri iudieave~t ~ j i t .
It seems unnecessaq to set out the various hypotheses which all start from one or both of
these assumptions. The views of Vangerow, Pernice, Grueber and Ferrini are set out by
Pacchioni (loc. cit.) who gives also an explanation of his own.
1

Theft of Slaves

I

~h~ title De fur& in the Digest1 is full of cases of theft of slaves,
but so far as i t is merely theft, they give rise to few special questions.
The rules as to fugitivi will be more conveniently treated a t a lat,er
stage : here it may be remarked that a fugitivus was regarded as a thief
of bimselfa If, however, two slaves persuade each other to run away,
have not stolen each other3. T l ~ ereason no doubt is that there is
no contrectati~n,
and theft a t your mere suggestiori is not ope et consilio
tuo. This was certainly the law for Justinian4. Consilium, to make a man
liable, must be more than advice to steal ; i t requires advice how to do
it : it must be in solne way helpful, though not necessarily in the nature
of material help6. But i t is not clear that early law took the same view.
lts
were not so strictly defined, and this very extract suggests
a broader liability. Pomponius says, with Sabinus, (who is known to
have taken a wide view of liability for theft,) that if the runaway took
anything with him the man who advised the flight was liable for furtunze.
If. this is so he ought to be a thief in the simpler case of the f u r sui.
There was no doubt a change of view. Again, if I urge a slave to run
away intending that he shall fall into the hands of a third person, this
is furtum in me, for I have helped the thief. Here, too, Pomponius
thinks that if he actually does fall into a thief's hands I am liabie,
though I did not intend this7. According to Gaius this was not theft,
but gave rise to an actio i n factum presumably for an indemnitye.
I t must be observed that, in relation to delict, i t is impossible to
ignore, absolutely, the human aspect of the slave. Some acts assume
distinct characters according as they are done to a slave or to some
other thing. Thus, killing a .slave was not only a delict : it was also
a crimes. The Twelve Tables impose, for breaking a slave's bone, a
penalty half that in the case of a freeman1! The Lex Cornelia, which
made it capital to kill a man, included slaves in the term homo". The
connexion of the slave with the wrong may be somewhat different.
Thus goods in his custody may be stolen: whether they are or are not
peculiures they are stolen frotir the master1=. I n the same way if a
third person's property is stolen from the slave, the master has actio
fu?.ti, if the slave's holding imposed on him the duty of custodia, as if
stolen f'rom himself. There was, however, one limitation : if the thing
had come into the slave's custody through his contract, the master's
4 i . 2.
47. 2. 36. 3.

47. 2. 61; C. 6. 1. 1 ; post, Ch. XII.
b 47. 2. 50.
4 In. 4. 1. 11.
Aul. Gell., Noct. Att. xi. 18; D. 11. 3. 11. 2 ; 47. 2. 36. 2.
7 47. 2. 36. pv.
WG.
3. 202; cp. 47. 2. 50. 4.
9 G. 3. 213; In. 4. 3. 11.
lo See Bruns, Foutes i. 29.
l1 Call. 1. 3. 2 ; D. 4 i . 8. 1. 2 ; C. 3. 35. 3. If the creditor prostituted a pledged slave, she

'
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was free of the pledge--a rule in the interest of the master, but in which that of the slave is also
eon?.idered, 13. 7. 24. 3 : 1. 12. 1. 8.

Abduction of Sleeves
liability on the contract would be only de peculio, and his interesse,
being measured by his liability, would be similarly limited1.
Some wrongs might be committed in relation to slaves, which were
inconceivable in relation to other things. Thus, if my slave, falsely
accused, was acquitted after torture, I had an action for double damages,
apart from the remedy for calumnia2. Two cases require fuller statement.
Abduction of slaves, by force or by solicitation, was punishable by
the Lex Fabias, apart from the civil remedy. Mere receiving of a
runaway did not suffice : there must be complicity, and of course, there
was no plagium if the owner consentedd. I t is described as consisting
in chaining, hiding, buying or selling, dolo malo, inducing to flight from
their master, or being in any way interested in such transactions5. We
are told on the authority of a rescript of Hadrian, that furtu~n of a
slave was not necessarily plagium6. Indeed many well known kinds
of theft are such that i t is impossible to suppose the heavy penalties
of the leg, or the capital punishment of later law, to have applied to
them7. To take away, and have intercourse with, an ancilla aliena
no11 meretrix was furtw,nz but not plagium, but, si suppressit, poena legis
Fabiae coercetur8. Here there was concealment ; in fact, plagiun~seems
to be such a furtum as amounts to repudiation of the owner's rightg.
I t required dolus and thus the act of hiring persons who were in
fact fwgitiui was not in itself plagium where they had been letting
themselves out beforelo. But though bona fide claim of right was a
defence, the mere allegation of ownership did not suffice, and if this
point was raised it must be decided before the criminal charge was
tried. Death of the abducted slave did not end the chargell.
The lex fixed large money penalties payable to the treasuryu.
Mommsen thinks that in its first stage the proceeding was an actio
a 3. 6. 9 .
1 15. 1. 5. 1.
8 C . 9. 20. passim; D. 48. 15. pusuirn. This provision was in tlie second caput of the lex:
the k s t dealt wit11 abductiou of freemen. Coll. 14. 3. 5. Mommsen thinks, on the authority
of this text and Coll. 14. 2. 1, that the lex did not cover provincials and their slaves. (Strafrecht
780.) The restriction has disappeared in later law. The date of the lex Fabia is uncertain. It
is mentioned by Cicero, Pro Rabirio 3. See Cuq, op. cit. 1. 587.
4 C.9.2O.i0,14; D.48.15.3.pr.
a Coll. 14. 2 ; 14. 3. 5 ; C. 9. 20. 9 ; D. 48. 15. 6 . 2. Mommsen, b e . cit., shews reason (see
Suetonius, Aug. 32) for hol&ng that the words qui i n eas Trs socius jice't
(Coll. 14. 3. 4, 5;
D. 48. 15. 6. 2) refer not to participation, but t , formirlg part of unlawful organlsations the
object of which was the commissio~lof these and similar offences.
6 48. 5. 6. pr.
1 e.g. the act of a depositee who uses the slave, or the commodatarius who uses him in an
nnauthorisetl way, 47. 2. 40, 77.
847.2.39,tcY.2; 4 8 . 1 5 . 3 . 5 ; C . 9 . 2 0 . 2 .
9 Mommsen (op. c i t . 781) defines it as L'Anmassungdes Herrenrechts": it is clear that
many thefts would not amount to this. He thinks furtum usus practically the only case which
was not plagiurn, but the texts he cites shew only that furtum semi and playizcrn go commonly
together (C. Th. 9 . 2 0 . 1 ; C. 9. 31. 1). It may be doubted whether any evidence can be produced
for furtum ?csus as a defiuite category in the classical law. Mo~lro,De Fwtis, App. I.
10 48. 15. 6. 1.
The proceedings were cumulative with furti and servi
11 48. 15. 8. 1, 5 ; C. 9. 20. 8.
corrupti. C. 9. 20. 2 and see n. 9.
1%P . 1 . 6 a . 2 ; C o l l . 1 4 . 3 . 5 ; C . 9 . 2 0 . 6 .

ca n]

of f?lafl% Servi Corruptio

popopala,.~,
tried before the ordinary civil courts1. In the later empire
it has become an ordinary criminal proceeding2, a iudicium publicum
tried by Praefectus Urbi in Rome, Praefectus Praetorio in Italy,

praeses in a province3.
~h~ punishment is capital, varying in form according as the criminal
is ingenuus,
honestior, hurnilior, libertinus or serum, the commonest
punishment being apparently in metallurn dutio4. An enactment in
Code speaks of a penalty payable to the fit, a t least for dealing
in fugitives? The extreme penalty is thus reserved for the actual
abductor6, if we can assume that this text was originally written of
the lex Fabia, but this is far from certain. There was much legislation on fugitivi, though i t seems to be all based on the lex7.
The exact date of the change is not known. I t must be as early as
CaracalIa, if the Collatio is to be trusted, since he dealt with the
jurisdiction in ways which shew that he is dealing with a iudicium
publicums. I t cannot be much earlier since Ulpian and Paul both
speak of money penaltiesg. It is noticeable that the same writers are
made in the Collatio to treat it also as a iudicium publicumlO,which
would mean that the change was made in their time, and the closing
words of the title, in the Collatioll, which deals with this matter, are,
(the compiler being the authority,) that novellae constitz~tiones have
made i t capital, quamuis et Paulus crucis et metalli huiusmodi yeis
inrogaverit poenam. I t is clear that there was legislation with this
effect after Paul, and indeed the Code contains enactments of Diocletian
which seem to lay down the capital and public nature of the proceeding
as a new thing12. I t may be that this was an extension of legislation
which had not covered the whole field of the Lex, or that, till the time
of this later legislation, the actio popularis was an admissible alternative, and was commonly used. I t no doubt had the advantage of
entitling the informer to a certain share of the penalty, though we do
not know how much.
For certain forms of damage to a slave, the Edict provided a special
remedy by an action called iz~dicium de servo corrzpto. I t was an
nctio i n factum, for double damages. The Edict gives i t against one
who is shewn seruum(am) recepisse persuasisseve quid ei dolo malo quo
eltm(am) deteriorem faceret13. The word corruptio is not in the Edict,
loc. cit.
a C. 9. 20. 13.
Coll. 14. 2 ; 14. 3. 1 ; C. 9. 20. 4. Procuratores Cusa,.i$, though they usurped the
jurisdiction, had no right to it except when acting as pvaeses, After decision they carried out
the sentence. Caracalla relaxed the rules. Coll. 14. 3 ; D. 1. 19. 3. pr.
Coll. 14. 2. 2 ; C . Th. 9. 18. 1 ; C. 9. 20. 7, 16.
C. 9. 20. 6.
6 Mommsen, lac. cit.
7 Post, Ch. XII.
Coll. 14. 3. 3 ; Mommsen, loe. c i t .
9 Coll.14.3.5; P . 1 . 6 a . 2 ; 5 . 6 . 1 4 .
l o CoU. 14. 2. 2 ; 14. 3. 2.
11 Coll. 14. 3. 6.
I".
9. 20. 6, 13.
' 3 11. 3. 1 . p r .

Servi Corruptio
and was probably not in the fomnulal. The title dealing with the
matter gives many instances of the kind of wrong which was met by itz.
Knowingly receiving a fugitivus was enough, though mere charitable
shelter with innocent intent was not. In general i t was no defence that
the man corrupted was thought to be free, (except, of course, in receiving
a fugitivus, in which case this belief would negative the dolus,) for the
necessary dolu's is the intention to make him worse, which can be done
to a free man3. The words ot' the Edict are very comprehensive, but it
is clear from this list, and the language of some of the texts, that the
harm contemplated is usually moral4. The facts may often, however,
amount to another delict as well, and as the corruption of the slave is a
distinct wrong, the two actions would be cumulative6. The action is in
duplum even contra fatentem, i.e. for twice the damage to the slave and
loss immediately consequent on the wronge. Thus if a slave were
incited to flight or taken away, i t covered the value of anything he
took with him, but not, the loss and liability from subsequent thefts
caused by the habit formed7. So if he was induced to destroy documents, the loss caused mas chargeable, but not that from later similar
actss. This might lead to severity in some cases, for i t was theft in
the adviser as to what the man took with him, and the offender would
thus be liable to pay twice the value for the corruptio, and twice or
four times for the theft9.
The death, alienation or manumission of the slave, or the return
of the property does not extinguish the actioni0. Like other rights of
action it passes to the heres, though the slave is legatedi1, but, as it is
penal, i t does not lie against the heves12. Though it is Praetorian and
penal, it is perpetual, a characteristic found in some other such actions13.
1 Lenel, Ed. Perp. § 62.
a 1 1 . 3 . Among them are receiving clandestinely the slave of another, making such a slave do
anything which lessens his value, encouraging one, already badly inclined, to steal, corrupt
others, commit iniujia, or ruin his peculiunb by debauchery or otherwise, leading him into rice,
idleness, neglect of business, prodigality, flight, disobedience, contempt of his master, trickery or
intrigue, inducing him to run to the statue of the Emperor to the shame of his master, inducing
him to copy, alt,er or destroy private documents or contract notes. P. 1. 13a. 5 ; 2 . 31. 3 3 ;
D . 11. 3. 1, 2. 11. 2. 1 5 : 47. 2. 52. 24: 47.
- 10 96
3 1. 3 . 5 . p r . 1.
11. 3 . 1 5 ; C. 6 . 2. 4 .
11. 3. 11. 2 ; G . 3.198. Thus to induce a man to run away was furtum ope consilio, in the
adviser, if ~t was done with the intent that he should fall into the hands of a third person, and
similar cases might arise under the I . Aquilia, 11. 3. 3, 4 .
G11.3.9.2;h.t.14.5;h.t.14.8.
7 11. 3. 1l.pr.
"1. 3. 11. 1. It covered liability for any wrong or breach of contract he was induced to
commit to third persons.
9 47. 2. 36. 2. As to theft in this case, ante, p. 31. As to the literature on cumulation,
Deinburg, Pandekten, 1. § 135.
10 11. 3 . 5. 4-7;
h. t . 16.
11 11. 3. 8 , 1 3 . p r .
1% 11. 3. 1 3 . p ~ . Except as to actual profit.
13 11. 3 . 13. pr. Contrary to the rule expressed in 44. 7 . 35.pr.
Furti manifesti is elpetua,
but it is only a modification of a civil law liability. Our action is purely Praetorian. $he actio
iniuriarun~was annua though not contra ius eivik (C. 9 . 35. 5 ) . Doli though purely indemnificatory was annua (44. 7 . 3 5 ; C. 2. 20. 3 ) . De rebus effusis was perpetua in duplum ( 9 . 3 . 5. 5 ) .
Some were fourfold or twofold for a year and single after: Calumnia, 3 . 6 . 1 ; damnum i n turba,
47. 8 . 4. pr. ; wrongs by familiapublieani, 39. 4 . 1 ; wrongs on occasion of ineendium, ruina etc.
47. 9 . 1. pr. De sepu1ch1.0violato was apparentlyp e ~ e t u a though
,
praetorian and penal, 47. 12.

-.

Servi Corruptio
It may be noted that Ulpian says of our case, haec actio p ~ p e t u aest,
mofl lenlpora&al, a pleonastic way of putting the matter which is unusual
if not unique. It may be that this betrays a change and that, like some
,,+,her of the actionsa, to which it is closely analogous, i t was originally
io simpl~rnafter a year.
The action was available to the owner, even though he had pledged
slave, and against anyone, even a usufructuary3. I n strictness it
was not available to anyone but t,he owner, but i t was allowed in the
me of corruption of a serum hereditarius, and, as an actio utilis, to the
frllctllar~
.---- even against the owner4. I t was not available either to or
against the b m e Fdei possessor5.
The
.--words of the Edicte are SO wide as to include any kind of wrong
done by persuasion, but we have seen that it was used, in practice,
mainly in case of moral damage (often with material consequences),
as could not otherwise be reached by existing law. One case is
we are told, by Ulpian, that, if you persuaded a man, dolo
rnalo, to a darlgerous feat in which he suffered bodily harm, this action
lay. Paul
that an actio utilis Aquilia is better7. The case is
not within the lex Aquilia, and it is likely that our action was
applied to such cases, (the Edict being an old ones,) before the subsidiary
actions analogous to the actio Aquilia were fully developed.
In general, actual damage had to be shewn: indeed to no other
hypothesis could double damages be fitted. There was, however, a case
in which there seen1 to have heen doubts, hardly justified on logical
grounds, but inspired by considerations of expediency. A tries to
induce B's slave to steal from him. The slave tells B who, in order
to catch A, tells the slave to do as A suggests. Was there any liability?
Gaius is clear that there was no furtum, because of the consent, and no
iudicium semi corrupti because the slave was not corrupted. He seems
indeed, though his text is uncertain, to treat the doubt as obsolete.
Justinian treats it as an open question, and, observing that there had
been doubts, decides that both actions shall lie, to prevent a wicked act
from going unpunishedg. It is not to be supposed that there was any
inteiltion to do away with the general rule requiring actual deterioration.
One remarkable text attributed to Paul remains for discussion in
connexion with this actionlo. I t provides for a choice in the master, if

' 11.3.13.pr.;cp.4.9.7.6;

9.3.5.5; 38.5.3.1.
4 Ibid. and h . t. 13. 1.
3 11. 3 . 9 . 1, 14. 3.
,11. 3. 1. 1. So far the text is clear, but its form is obscure and its reasoning futile.
Pernlce, Labeo. 2 . 1-. 4--.
39.
"1. 3. 1 . 1:
7 11. 3. 3. 1 , 4 .
It is commented by Alfenus Varus. See Cnq, Institutions Juridiques, 2 . 478. Another
text tells us (48. 5. 6. pr.) that seduction of an ancilla might give rise to aetio Aquilia and to
c o m p t i . Cp. In 4 . 1. 8 . j n .
G . 3 . 198; C . 6 . 2: 21.3; In. 4 . 1. 8. In the Code Justinian treats furtuw as admitted, the
p b t being as to servi conupti. In the Institntes doubt is stated as to furti: none are said to
10 11. 3. 14. 9 .
are allowed semi c o m p t i .
a See note 13, p. 34.
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the slave inutilis sit ( ? j t )ut non expediat eum habere, either to keep
the man with double damages
- for his deterioration, or to receive his
original value and hand him over (or if the man is absent, his rights of
action). The latter alternative is destroyed if the slave be dead or
freed. The rule is no doubt Tribonian'sl. On the assumption in the
text that the slave is made worthless, the damage
" is his value. and the
choice is absurd: i t is a choice between value and double value. Indeed
there is no case in which surrender and taking his original value would
be as profitable a course as the other2.
Even if the slave be regarded purely as a chattel, i t does not
follow, according to our modern ideas, that the owner's rights are quite
unlimited, and this may excuse the treatment in this chapter of
the restrictions which were imposed on the dominus.
During the Republic there was no legal limitation to the power of
the dominus: iure gentium his rights were unrestricted3. It must not,
however, be supposed that there was no effective protection. The
number of slaves was relatively small, till late in that era, and the
relation with the master far closer than i t afterwards was. Moreover,
the power of the Censor was available to check cruelty to slaves, as
much as other misconduct. Altogether there is no reason to doubt
that slaves were on the whole well treated, during the Republic4. But
with the enormous increase of wealth and in number of siaves and the
accompanying degeneracy of private life, which characterised the early
empire, the case was changed. Legislation to prevent abuse of dominical power was inevitable, and the steps by which full protection for
the slave was reached are fairly fully recorded!
As early as A.D. 20 rules were laid down by senatusconsult, as to
trial of criminal slaves; the same procedure being- ordered as in the
case of freemene.
By a lex Petronia7, supplemented by senatus consulta, masters
were forbidden to punish their slaves by making them fight with
beasts even when they were plainly guilty, unless the cause had
been approved as sufficient by a magistrate. Rules of a kind similar
to those of our lex were laid down, later, by Divi Fratres: perhaps
only then was the rule applied to slaves whose guilt was manifest*.
Claudius provided that if a master, to avoid the expense and trouble
of cure, exposed sick slaves on the island of Aesculapius, the slaves, if
Lenel, Palingenesia, ad h. 1.
2 Iniuria to a slave,post, p. 79.
1. 6. 1. 1; G . 1. 52; In. 1. 8. 1. The Jewish law was more favournble to slaves: a result
of the "relative " nature of Jewish slavery. Winter, Stellung der Sklaven bei der Juden, 33.
4 See Willems, Droit Public Romain, 288.
5 See Blair, Slavery amongst the Romans, $3899.
6 48. 2. 12. 3.
7 48. 8. 11. 1, 2 ; 12. 4. 15. As old as A.D. 79, since a record of it was found in Pompeii.
There was a Consul, Petronius, in A.D. 6. Karlowa identifies the law with a kx Junia Petronia
of A.D. 19, which provided that on equality of opinion in a causa liberalis, the claimant should
be declared free. Rom. Rechtsg. 1. 624.
8 18. 1. 42.
1
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they recovered, should be free and Latins. From the language of the
code and Digest, it seems that mere abandonment in sickness had, at
least in later usage, the same effect. Saetonius adds that if he killed
such a slave, he was liable caedis crimine. But he is not a very exact
and may have antedated this legislation1.
Domitian forbade the castration of slaves for commercial purposes,
and seems to have lessened the temptation to infringe the law, by
fixing a low maximum price for spadones2. Later events shew that
this legislation was ineffective3.
Hadrian appears to have dealt frequently with these matters. H e
punished by five years relegatio a woman who cruelly treated her slaves
for slight faults. H e forbade masters to kill their slaves except after
judgment by a magistrate. He forbade the torture of slaves, for
evidence, until there was some case against the accused, and limited
torture under the Sc. Silanianum to those slaves who were near enough
to have heard what was doing. He suppressed private prisons (ergastqhla) both for slaves and freemen. He forbade the sale of men or
women to lenones or to lanistae (purveyors for gladiatorial shows),
without cause. He increased the severity of the laws against castration, by bringing it under the lex Cornelia, with a penalty of publicatio.
I t was immaterial whether it was libidinis or promercii causa: consent
was no defence and the slave might lodge the complaint. It was capital
in the surgeon and the slave who consented. Emasculation by other
means was put on the same level, to prevent what had probably been
a common way of evading the earlier law4.
Antoninus Pius provided that a master who killed his slave was as
liable for homicide as if it had been a third person's, a rule which seems
to state only existing law except that it defines the penalty more
clearly5. On the occasion of a coinplaint of ill-treatment reported
to him by the praeses, from the familia of one Iulus Sabinus, he laid
down a general rule for such cases. If a slave complaining of illtreatment tled to funa deorum or the statue of the Emperor for
sanctuary, the complaint must be enquired into, and, if i t were true
the slave was to be sold so that he should not return to the old
master6. The ground might be either cruelty or infamis iniuria,
which probably means attempt to debauch an ancilla. I t was to go
1'efm-e Pr. U ~ b iPr.
, Praetorio or Pmeses, according to locality. The

:

40. 8. 2 ; C. 7. 6. 1. 3. Suetonius, Claudius, 25.
Suetol~ius,Domitian, 7. The penalty was apparently forfeiture of half the offender's
g o d s . See 48. 8. 6, as to a Sc. on the matter. Other referei~ces,Blair, op. cit. 87.
See post, p. 80, for an edict of the Aediles as to castration. See alsopost, Ch. x x v ~ .
P. 5. 23. 13. Coll. 3. 3. 4 . D. 1. 6. 2 . 48. 8. 3. 4, 4. 2, 5 ; 48. 18. 3, 4 ; Spnrtian, Hadrianus,
18; Seneca De &a, 3. 40. ~ i g a s t u l aretappeared. Gothofredus, ad C. Th. 7. 13. 8.
. G. 1. $3. Paul, commenting presumably on this law, says that it must be dolo malo: killillg
Is not always imputable but inod?~rncastigandi et in servorum coercitioiie plac?&ittenipe~'al%
Coll. 3.2. 1; P. 5. 23. 6 ; cp. P. 5.23. 13.
"o?zis conditio?~ibus. Not clear whether sale by master or public officers.

'

'
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complaint was not to be considered as an accusatio of the master',
a rule which saved the master's reputation on the one hand, and
on the other prevented the institution from being an exception to the
rules that a slave cannot formally "accuse " anyone or be heard against
his master2. The rules as to jurisdiction may be due to later legislation by Severuss.
Alexander expressed the tendency of legislation by a rescript4 which,
in a case in which a master had in anger directed that a slave should be
perpetually bound, provided that the arbiter familiae erciscundae was
to ignore the provision, if the master could be shewn in any way to
have repented.
Diocletian and Maximian issued a rescript, in it,self unimportant,
but suggesting that a t that time (AD. 285) immoderate chastisement
was a ground of accusation5. Constantine declared the master not
liable for killing in course of bona jide punishment, but guilty of
homicide if the death was caused by a wantonly cruel mode of
punishment, or the killing was merely wilful6. H e also forbade the
exposure of infant slaves7.
The Codex Theodosianus contains several enactments of about the
end of the fourth century, dealing with the right of sanctuary, and with
abuses and misuses which had crept in. They shew that Christian
churches had superseded fann deorum and also the statue of the
Emperor for this purposes, and they systematise the procedure.
Leo forbade slaves to be made actors against their will, and Justinian
forbade masters to prevent them from abandoning the stage if they wished
to do so. I t is clear from the language of the Institutes that the power
of the master was in Justinian's time limited to reasonable castigations.
I t is not necessary to give details as to the taxes to which slaves,
as chattels, were subjectlo.
1 G.1.53; I n . 1 . 8 . 2 ; D.1.6.1,2; Coll.3.3.1,2.
a Post, p. 85. Except in claims to liberty and the above case of castration, this was the only
case in which a slave had access to the tribunals.
1. 12. l.pr., 1. 8. He also laid down rules against prostitution of slaves, Bid. As to these
and sales with proviso against prostitution and as to torture of slaves as witnesses, post,
Chh. m in$%, xxvr. Pkohibition of sale to go ad bestias, 18. 1. 42.
4 C. 3. 36. 5.
5 CoU. 3.4.
6 C. Th. 9. 12, 1. h. t. 2 ; C. 9. 14. 1. There were also ecclesiastical penalties.
1 C. Th. 5. 9. 1. Abrogated and superseded by Justiniau, who enacts similar rules, C. 8. 51.
C.Th.9.44.1,modiiIedinC.1.25.1; C.Th.9.45.3,4; C.1.12.3.
W . 1 . 4 . 1 4 . 3 3 : In.1.8.2.
10 Marquardt, Organisation Financibre, Part 3, The old tributum applied to them as long as it
lasted. A similar tributwm was exacted i11 the Empire from the provinces: there must be
prrlfeasio of slaves as of other taxable property. Failure to make it involved forfeiture : torture
of slaves might be used to discover the truth. Forfeiture did not cover yecz~lia,and a procurator
or one who had committed offences against his master, was not forfeited, for plain but different
reasons, but the Fisc took his value. The tax was due on those used in any business. The
professio must state nation, age and employment, misdescription involving forfeiture. A minor
was excused, and error might be compensated for by double tax (Caracalla, who also excused non
report of a trade carried on unlawfully by the man insciente domino). Succession duty was
payable on slaves as on other property. There were duties on sales, and on manumissions, and
there were customs dues, imperial and provincial, import and export, full professio being
needed with various exemptlous. See 39.4.pansim; 50. 15.4.3,5; 50.16.203; C. Th. 11. 3.2;
13.1.18; 13.4.4; C.I.L.8.4508.
J

CHAPTER 111.
T H E SLAVE AS RES

(COAT.).

SALE OF SLAVES.

Sale is, in practical life, the most frequent and important
i t is not surprising that it figures largely in the texts in
connexion with slaves, and is the subject, in that relation, of many
special rules.
Slave-dealing was a recognised industry, carried on, apparently, by
men of poor reputation'. I t seems to have been on account of their
tendency to fraud, which they may have shared with dealers in cattle
and horses, that the Edict of the Aediles was introduced, with which we
shall shortly deal. As being men, slaves were not included in the term
rnerces and thus slave-dealers were not mercatores, but uenalickrii, their
stock being called venalicii2. Where slaves were so numerous, the
traffic in them must have been a most important industry3. There is
indeed plenty of evidence of this, and of the fact that i t was often
carried on on a very large scale4. Wallon5 gives a lively account of the
usages of this trade, of the tricks of the dealers, of sale de catasta6,and
of other similar matters, too remotely connected with the law of the
subject for mention here.
Such a business would require large capital, and thus it was
frequently carried on by firms of partners. A text of Paul7,speaking
of the practice of these firms, says that plerumque ita societatem coeunt
ut picquid agunt in commzme wideantur agere. The sense of this is not
altogether clear. Though expressed as an understanding among themselves, it seems from Paul's further language to have been treated as
affecting outsiderss. The contract was to be construed as if they had
21. 1. 37; h. t. 44.1.
14.4.1.1 ; 50.16.207 (in some literary texts the dealer is called uennlicius). The distinction
is not important: the chctio tributoria though i t applied only to slaves who traded with merx
Peculia~iswas extended to omnes ~le~otiationes,
including slave-dealing. 14. 4. 1. 1. I t may be
noted that a legacy of "my slaves" would not prima aeie include stock-in-trade though it
would slaves let on hire. 32. 73. 3. In 21. 1. 65. 2 an some literary texts venu~iciumoccurs
a collective term.
Blair, op. cit. 25, gives an account of the chief centres of the slave-trade.
5 Wallon, Histoire de I'esclavage, 2. 51 sqq.; Blair, op. cit. 144 sqq.
17. 2. 60. 1.
i.e. of slaves exposed for sale on a platform or in a sort of open cage so that they might be
examined by intending buyers.
s ne cogeretur emptor crcm n~rcltislitigare, etc.
21. 1. 44. 1.
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Sale of Slaves : Interitus Rei
all made it, the effect being that the actio ex empto would lie, on the
general principles of joint obligation, only pro parte against each
partner1. I t may be that, when introduced, this was of use to the
buyer, for it may have antedated the actio ad exemplu~ninstitoriae,
by which alone an ordinary mandator could be made directly liablea.
Apparently the plan did not work very well, for the Aediles provided
that, so far as the Edictal actions were concerned, a claimant might
proceed in solidum against any partner whose share was as great as
that of any other partner<
The rules as to periculuna rei venditae were the same as in other
cases4. There are, however, some cases of interitus rei which call for
special treatment in connexion with slaves.
( a ) Manumission of the slave. If he were a servus alienus, the
manumission was presumably a discharge of the vendor, unless it was in
some way due to him, in which case his actio ex vendito would be met
by exceptio doli5. If the slave were the property of the vendor, the
vendee could recover his value, and anything he would have acquired
if the slave had been delivered. Thus if he had been sold, cumpeczl.lio,
acquisitions and accretions to that fund could be ciaimed by the buyer.
Julian adds that the vendor would have to give security to hand over
whatever he might acquire from the I~ereditasof the libertus. Marcellus
remarks that he need not hand over what he would not have acquired
if the slave had not been freede. As, in that case, there would clearly
have been no hereditas, it has been said7 that this correction or limitation by Marcellus of Julian's too general statement is meant to exclude,
inter alia, the hereditas. Certainly Julian's rule would involve the
reckoning of some property twice, since part of the hereditas would
come from the peculium which was already charged. There seems
to be some confusion. The right of succession as patron is independent
of the gift of peculium, and thus if a claim to the hereditas exists a t all,
in the vendee, it exists whether the peculium were sold with the man
or not. The vendor has made away with the slave, and is bound to
account for any reversionary right in him. But this reversionary right
would be deductible from the value of the slave, for which he was
responsible. Difficulties would arise when the patron's share exceeded
a This action seems to date only from the time of Papinian (17. 1. 10. 5 ; 19. 1. 13. 25). See
Accar~as,Pre'cis, g 637. I t involved solidary liability, 14. 3. 13. 2.
21. !. 44. 1. If he sued ex empto, the incotlve~lience,which Paul notes, of divided actions
still continued. Paul gives as the reason of the exceptiolral rule the habitual sharp practice of
these dealers.
Death of slave after the contract was perfect released the vendor apart from culpa, but
tile Price was due. But if the death resulted from his shewing less care thau a bonus pate),fanlilias would, the vendor was liable. 19. 5. 5 . 2 . See b10yle Law of Sale, 107.
may be that if the buyer did not know that the slade was a third person's this wae
enough to glve him an exceptio doli.
19. 1. 23.
7 Mackintosh, Law of Sale, ad h. I.

Sale of Slaves : Interitus Rei
value of the slave. I t is not easy to think this excess was claimable, but it may be that Julian is applying the rule that a vendor must
through what is sold.
hand over all
@) Noral Surrender. This could ordinarily create no difficulty, for
8. we shall shortly see, the vendor was bound to warrant the slave not
delict, and thus there was a11 obvious remedy l. If, on the
On
hand, he had expressly excluded this warranty, he would be liable,
if he had known of the fact, and intentionally concealed it, on account
the fraud. If he did uot know of it, there could be no liability,
llnder the Edictal rules which will be considered shortly.
(,) Flight or Theft of the slave. This is not exactly intehtus r&,
bat, as it prevents delivery, it is analogous thereto. The mere fact of
his rllnning away ~\~ould
be no breach of the warranty that he was not
to doing so; that refers to the time of the contract; this was
later, and did not shew that he had ever fled before? But flight or
theft of the man may be a breach of the duty of the vendor to keep
him safely. Justinian tells us that, in such events, there is no liability
in the vendor unless he has undertaken the duty of custodia till delivery3.
This means, apparently, liability for all but dumnun~fatale, and thus
does not render him liable if the man is seized by force, though he will
have to cede his actions, as always when he is not liable4. Justinian
applies this rule to all subjects of sales.
I t is a general rule of sale that, apart from agreement, the vendor
must hand over, with the thing sold, all its accessories existing at the
time of sale6. I n relation to slaves it is only necessary to say that this
would not include children already born since they are not accessories'.
On the other hand though the peculiunz was an accessorys, it was said
to be exceptum, and did not pass unless expressly agreed for; if the
man took res peculiures with him, t>hesecould be recovereds.
Acquisitions after the sale are on a somewhat different position.
The general rule was that a vendor might not enrich himself through
the man after the sale, whether delivery was due or notlo. Hence, from
that day, fructus of all kinds and partus must be given to the buyer".
Everything acquired by him nlust go, includillg rights of action for
theft, vi bonoruin rap to run^, damage, and the like, and any acbions
Post, p. 66.
'21. 1. 54, 5 8 . 2 ; 21.2. 3. But see Windscheid, Lehrbuch, $ 389.

"11.
R. 32
2
-.
--. .,.
19. 1. 31.pr: 19. 1. 35, 4 ; 47. 2. 14.11r.; In. 3. 23. 3. Accarias, PrPcis, $ 612.
' CP. 19. 1. 3 1 1 ~We~ hare see11 (p. 11) that in earlier law the limits of the duty of czbstodio

'1'

the subject of the transactioll was a slave \vere uot ~lecessarilythe same as in other cases.
the gCl?eral rules as to the liability of the ve~ldorfor custodin see Windscheid, 01' eit.
d89; Luslgnani, Custotlia, pt. 11.
" 8 . 1. 67.
7 30. (i.2. 63.
8 Ibid.
1 . 2 9 ; 21.2.3. If the puez~7irr1rr(lid pass accessories to it lxtsscd as of course, 19.1.13.13.
28. 5. 38. 5 ; V. Fr. 15.
11 P. 2. 17. 7.

'
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Sale :A cceasiona after the Contract tk d
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relative to property which goes with him1. Anything the vendor has
given him, since the sale, must go too, and legacies and inheritances
which have fallen to him, irrespective of the question on whose account
he was instituted1. If the peculium was sold with him, the buyer is
entitled to all accessions to it3. On these points the only restrictions
to note are, that, though acquisitions ex operis pass, that which is
acquired ex re venditoris does not, and that an agreement might he
made, where delivery was deferred, that the buyer should have no
right to fmcctus, etc., accruing in the interval4. If a sale was conditional, the occurrence of the condition had a retrospective effect in
relation to these profitsJ.
Neratius tells us that the vendor n ~ u s make
t
good not only what he
has received, but also what the buyer would have received through the
man if he had been delivered6. As this seems to impose a penalty on
the vendor, it is commonly understood as applying only to the case in
which the vendor has made default in delivery', and must therefore
account for the buyer's whole interesse, which would naturally cover
what the slave might have acquireds. The limitation is probably
correct, for though the text might be applied to the case of a vendor
who, for instance, prevents the man from accepting a legacy, this
seems to he sufficiently provided for by the general rule against dolus.
A somewhat complex case is discussed by Julian, Marcian and
Marcellus9. A slave, having been sold, was instituted by the buyer,
equally with X. The buyer died before the slave was delivered. The
vendor made the slave enter, and X also entered. This would vest in
X half the inheritance, including half the vendee's right to the slave
and his acquisitions. The slave's entry makes the vendor owner of
half the inheritance, and he is still owner of the slave. What is to be
the ultimate adjustment? The solution reached is stated by hIarcellus.
As the vendor is bound to hand over all that he would not have acquired
if the slave had been delivered, he must hand over the whole. Julian,
however, after observing that the vendor may not enrich himself through
such a slave, had added that he need only hand over the proportion for
which X was instituted, i.e. as Marcia11 says, half the slave and a quarter
of' the hereditas, this being what X could claim through the right to
half the slave which he acquired as heir. But this view ignores the
"

47.
2. 1 4 . p r . ; In. 3. 23. 3 .
-" . .
13. 1 . 13. 13.

' 18. 3. 4 . p r . , h . t . 6. p r .

2

-'

19. 1. 13. 18.
Ibiil.; b. t . 13. 18.

In two texts (19. 1. 13. 1 0 ; V . Fr. 15) we are told that fruits
passed though they were ripe at the f i l e of the contract. This would not cover earnings made
but not paid to the dominus at the time of the sale. They were not attached to the slave as a
crop 1s to the land. The right of action being already in the don~inusthere is no enrichment
after the sale. Paul says the operae belong to the buyer after the sale. This cannot mean
proceeds of earlier operae. P. 2 . 17. 7 .
19. 1. 31. 1. 1 Mackintosh, Sale, ad h . I.
19. 1. 1. 1.
"8. 5. 38. 5 - 4 0 .
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if the slave had been delivered, his institution would have
and all would have gone to X'.
~h~ rule that he acquires to his dominus (though the acquisitions
will have to be handed over to the buyer) was applied rigidly in cases
in
another rule would have seemed simpler. If the buyer receives
the slave but i t is agreed that he shall hold him only as conductor till
the price is paid, the man acquires to his dominibs in the intervalz.
the vendor has to hand over all fi~cctus,he is entitled to deduct
Thus he may charge such costs of training as the vendee
would be likely to have incurred, and the cost of medical treatments.
Ordinary cost of maintenance he may not charge unless the non-delivery
is imputable to the buyer4.
Africanus discusses a case of debt from the slave to the master5.
has stolen something from the master. If he is not yet
The
delivered and the peculium is included in the sale, the vendor may
retain the value of the stolen thing, and, if the peculiztm has. been
.
handed over, he may recover i t as paid in excess, the peculium having
been ips0 facto reduced by that amount. If there was no peculium, or
it did not pass, there would be no debt, for that was essential to all debt
between dominus and slave6. If the theft were after the slave was
delivered, then, on general principle, the buyer would be liable to condictio furtiva only in so far as he or the peculium had received the thing7.

fact
been

.

Except as to eviction and the Aedilician actionss, the texts do not
lay down many principles, as to liability under the contract, which are
peculiar to slaves, though there are illustrations of ordinary principle.
Thus we know that the vendor must take care of the thing, and the
question is raised whether he is liable if, after the sale, he orders the
man to do some dangerous work by which he is injured. Labeo says
that he is, if it is a thing he was not in the habit of doing. Paul points
out that the vendor's previous treatment may have been negligent, and
that the question is, whether the direction was negligent or doloseO.
The facts are insufficiently recorded, but the institution can hardly have been accompanied
by a gift of liberty. The will may or may not have been made before the purchase. The
difficulties are aualogous to those in Jones v. Hensler, 19 Ch. D. 61.L.
18. 6. 17. It may be, though the text is not explicit, that such an sgreement implied all
understanding that the buyer was to haye no right in these interim acq~isitlons.
CP. 1 9 . 1 . 13. 18. We are told that, if the slave die without fault of the vendor, the buyer
be charged with cost of funeral.
1 9 . 1 . 3 8 . 1 . In other cases he may be expected to set off this with the services he can still
from the man. For though he must hand over fructzcs, it does not appear that he need
charge himself with the value of services rendered to himself.
7 19. 1. 3 0 . p r .
19. 1. 3 0 . p r .
6 Post, Ch. XXIX.
The Edict of the Aediles may have contained a ~rovisionthat on sale of a slave his dress
passed but not orllanlenta. The chief text is 50.16.74 compared with 34.2.25.10. Leuel, Palillg.
2. '177'; Ed.Peip. § 293 12 (Fr. ENt.). Bremer (~uris;. ~ n t e h a d2.546)
.
tllinks the rule connected
wit'1 a corresponding ;ule in Jewish lam-. The Jews mere great slave-dealers. There was a
Solrlewhatsimilar rule in sales of cattle, 21. 1 . 3 8 . p ~ . Lellel cites also 34. 2. 23, 24, 25. 9 ; 15.
1. 25.
9 19. 1. 54. p r .

'

'

Sale : Warranty of Quality
Apart from the Edict of the Aediles the vendor was not liable for
defects unless he had warranted or was guilty of dolusl. Several texts
illustrate this dolus. I t was dolose to sell, knowing of a serious defect,
of which the buyer was ignorant, e.g. that the man was fur aut noxiusa.
The text adds that the buyer can sue a t once, though before he could
sue on the stipzllatio dzlplae actual damage must have occurred3. I t was
dolose to say recklessly of a man, who was in fact a thief, that he was
worthy of entire confidenceJ. Liability is, in the text, based on the
view that one who recklessly makes statements which are not true,
is in much the same moral position as one who is silent as to defects
of which he is aware. I t would seem simpler to treat it as a binding
dictzcm5.
Where a vendor sold a mulier knowing that the buyer supposed the
woman a virgo, this was dolus, a rule severer than that of English law6.
One case is somewhat remarkable. Paul tells us that if a woman,
whose partus is sold, is over 50, or is sterile, the vendor is liable ex empto
if the buyer did not know that this was so7. Whether this is sale of
a spes or of a res sperata the agreement is void, but i t is not easy to see
why the vendor should be under any liability unless he knew the facts,
which is not stated, and is certainly not a matter of course. I t may be
that the price has been paid, and all that is meant is that he can recover
this. For that, a condictio indebiti would suffices, and there is some
contradiction in allowing ex empto when there is no contract. But this
was allowed at least as early as Julian's time, in some other casesY.
Even if the vendor knew the facts, there was no salelo, so that in this
case, too, the contradiction remains. But here the buyer could no
doltbt recover any expenses incurred.
I t is clear on the evidence of many texts that a t least some of the
duties created by the Aediles, and therefore, strictly, enforceable only
by the Aedilician actions, were nevertheless brought within the action
ex empto in the classical law". The course of ideas seems to have been
that these edicts imposed certain duties and it was the duty of a vendor
to act in good faith. I t was not good faith to fail in duties which mere
1 Or perhaps if the defect was so great that the buyer would not have bought, if he had
known of it. See 19. 1. 11. 3, 5. But these texts may be affected by the rules of the Edict.
Cp. post, p. 45, aud h. t. 13. n7..
19. 1. 4.1'7.. The woFds f u r aild noxius are usually understood to mean "under some
presellt liability for delict." But they may well mean no more than that he is give11 to such
tllings. Anvthing more is not necessary for the rule. In 19. 1. 13. 1, fur certainly means only
given to stealing. Post, p. 45.
Cf. 19. 1. 31.
19. 1. 13. 3.- It is not obvious why there was doubt, unless on the ground that it was mere
plltfery mot bindiilg on the vendor (21. 1. 19. 3). But this is difficult to reconcile with the strong
word adseve,,are.
Wd.
19. 1. 11. 5. Slnith 2r. Hughes L.R. 6 Q. B . 597.
7 19. 1. 21. p,
"2. 6. 37; h. t . 54; 1 S . i . 57.pr.
Pernice, Labeo, 2. 1. 181.
10 18. 1. 57. 1.
" e.g. 19. 1. 11. 7. See Moyle, Sale, 191, 213.

.
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nOtO~OUs,
and therefore, the action ex empto being bonae jidei, neglect
duties w a s actionable therein1. When this step was taken is
of
~t is at least as old as Naratius: and may be older, since a
cOr,,esponding extension of the Aedilician actions to sales other than
in the Edict is held by some writers to be as old as
Labeo$. The one extension does not imply the other : it is likely that
the one with which r e are concerned was the later, that i t was a
gradual development, and that i t was never complete. I t probably
never went so far as to give redhibition in the actio ex empto, wherever
redhibitoria would have lain'. It is sometimes held, on logical
the
that in these extended cases, the claim was subject to the short
:erm of lin~itationprescribed by the Aediles6. In support of this view
it nlay be noted that the vendor's liability, ex empto, for defects of which
he was ignorant, was applied only to defects covered by the Edictti.
But there is no direct evidence that the time-limit was the same.
The texts .
give
, US many cases of sales of slaves in which the Edictal
liabilities are made the basis of the actio ex empto7. Neratius tells
us that a vendor, even in good faith, is liable ex empto to deliver a
slave who is not fugitivus" which here means fugax, not one who is a t
this moment a runaway from his master. This merely expresses the
fact that this was one of the warranties required by the Aediles. I n
another text, of Ulpian, i t is said that if one sells, in ignorance, a slave
who is, in fact, given to stealing or running away, one is not liable
ex empto for his stealing propensity, but is for his tendency to flight.
The reason given by the text is that fugitiourn habere non licet et quasi
evictionis nomine tenetur dominus! The reason is unintelligible, and is
in fact omitted by the Basilica1". There is nothing like eviction. I t is
as lawful to have a slave who is in the habit of running away as any
other slave. There is.a confusion between a fugaz and an actual runaway. The reasoning given is probably Tribonian's: the true explanation
is that the Aediles i a i e a remedy where a slave sold was f@aciousu,
but not, apart from special agreement, where he was addicted tb theftl2.
The actio ex en&o may be left with the remark that in such actions
the plaintiff recovered punti interest, and that in the case of slaves this
might be damages of a k i n d not possible in other cases13.

tern

21. 1. 31. 20. For references to the exteilsive literature hereon, see Windscheid, op. cit.
§ 393, n. 1.
a 1 9 . 1 . 11. 7 , s .
aloyle, op. ' i t . 184. Also at p. 213, as to a text which seems to carry this extension back
to Lahro
Moyle, loc. cit.
5 Windscheid, op. cit. $ 393, n. 12.
21. 1. 1. 10 $a. is explained by h . 1. 9 .
7 Pout, p. 63.
19. 1. 11. 7. In the next text he tells us that the vendor must give him f u ~ t i s ,loxiisque
s o l u t ~ being
,
bound e r empto, even in the sale of a ,senus alienus, to give security covering this.
The Point is the same: the dediles required a warranty.
"9. 1. 13. 1.
Po'ost,p. 55.
10 Bas. 19. 8. 13. 1.
l2 21. 1 . 1 . 1, 17. 1, 17. 17, 52. See as to measure of damages, in these cases, post, p. 63.
IS Thus it wonld cover costs and damages in a noxal action and the value of what he took
with him and of others he induced to run away, 19. 1. 11. 1.2, 13. 2.

'

"

Eviction : Stipulatio Duplae
I n connexion with eviction we shall consider in detail only those
points which are of special importance in relation to slaves. The duty
of a vendor, to give the buyer effective possession, implies a duty to
compensate him, if the title proves defective. Before and after the
development of the consensual contract of sale, i t was the custom to
guarantee this by a atipulation for twice the value (stipulatio duplae).
This stipulation was from early times compulsory in all sales of importance, and, in the classical law, it was implied where it had been
omitted1. The eviction contemplated in this liability is deprivation of
the thing by one with a better title. The buyer is bound to give the
vendor notice of the adverse claim, and to take all reasonable steps in
defence of his right. Failure to satisfy these requirements will deprive
him of his claim against the vendor.
I n sale of slaves the stipulutio duplae in case of eviction was
expressly required by the Edict of the Aedilesa. This did not prevent
its exclusion by agreement: it might be excluded altogether3, or made
for less or more than dzylunz4, or limited to the acts of the vendor and
those claiming under hims. A question of some difficulty arose where
the evict,ion penalty was wholly or partly excluded. The liability to
compensate, enforced by the actio ex empto, existed apart from the stipulation, e.9. in minor%ales. It is not clear whether it was excluded by
the existence of the stipulatio duplae: but there seems no reason why
they should not be alternatives7. If there was an agreement exclading
the eviction penalty, or limiting it to eviction by the vendor, and
eviction by a third person took place, there was disagreement whether
anything could be claimed by the action ex enlpto8. Julian appeared to
think the price must be refunded : the convention by which a man
bound himself to pay, though he got nothing, being inconsistent with a
Gonae jidei transaction. But it is easy to see cases in which a buyer
might take the risk, and Julian answers his own objection by citing the
case of an ernptio spei. Accordingly Ulpian decides that the actio ex
empto will not lie, clearly the fairer view. For the risk was reckoned
in the price, and there is no good faith in charging the vendor indirectly
with what has been expressly excluded.
1 On the history of the institution, see Moyle, Sale, 110-115;
Mackintosh, Sale, Ed. 2,
App. C ; Lenel, Ed. Perp. (French Edition), 2. 288 xqq. ; Girard, Manuel, 555, and articles there
mentioned. As to eviction of a part or of a usufruct in the thing, pout, p. 50.
2 1 . 2 . 3 7 . 1. No fideiu~surneeded except by express agreement, 21. 2. 4 ; h. t. 37. As to
apparent contradiction in 19. 1. 11. 9, see Accarias, PrBcis, 5 606.
8 21. 2. 37. p ~ .
4 21. 2. 56. pr.
19. 1. 11. 18.
6 C. 8. 44. 6 .
7 Cuq, op. c i t . 2. 411, thinks the liability to action ex em to a gradual development. It seems
essential to the conception of the consensual contract of S a c , 21. 2. 60; cp. 21. 1. 1 9 . 2 ; C . 8.44.
6, 8. See also 21.2. 26 andpost, p. 47, n. 9.
19. 1. 11. 15,18. In 15 the agreement was to promise, if asked within
days, which was
not demanded. Of course the vendor is liable for dolus, if he knew the slave was alienm.

*
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Eviction : Stipulatio Duplae
~

The two %tions differ in nature and effect in many ways1. Here i t
ellough to note a few points. The action on the stipulation could be
when eviction had actually occurred: while the actio ex
brought
mpto might anticipate the interference'. The actio on the stipulation
sum, usually twice the price : that ex empto is for quanti
is for a
interest. This will include parttls born of an ancilla, a hereditas left to
the slave and other accessions4. Moreover if the thing alters in value,
at the time of the eviction is the measure of the interesse,
its
\"hethe* i t be more or less than the price5.
we have seen that, to give a basis for the action on stipulation, an
must have occurred. This means, in general, that some
actual
penon has substantiated a claim to take the slave from the buyer, and
he hm in some way satisfied the claim so that he is deprived of what he
bargained for6. The usual case is that of adverse ownership, but, where
the subject was a slave, eviction might occur in special ways. Thus, if a
Statuliber were sold without notice of his status, the occurrence of the
condition would be an eviction7. So if the slave sold were one whom
the vendor was under a jideicommissum to frees. So, if he proved to
have been free at the time of the sale9. I t might be supposed that a
noxal claim was an eviction, and there is no doubt that i t gave rise to
an actio ex empto to recover the minimum sum by which the liability
could be dischargedlO. The text adds that the same is true of the action
ex stipulatu. This cannot refer to the stipulatio relative to eviction,
since that was for a certain sum. The stipulation referred to is the
action on the warranty against certain defects, of which noxal liability
was one, which, as we shall shortly see, a buyer could exact. I t seems
therefore that, as the noxal claim did not necessarily lead to eviction,
but involved damages of uncertain an,ount1l, it was the practice to
proceed ex enzpto, or under the warranty last mentioned. This could
not be done in the case of crime, for the Edict as to noxae did not cover
crimes12. A somewhat similar state of things arose where the property
Roby, Rom. Priv. Law, 2. 156 sqq.

4 21. 2. 8.
3 Arq. 19. 1. 4.pr., 30. 1, 35.
19. 1. 45. If the value had greatly increased, e.g. a slave had been expensively trained,
Paul thought a limit sllould be imposed, perhaps a taxatio, 19. 1. 43. Julian and Africauus had
di?cussed the matter: Africanns is credited with the view that the maximum should be double the
Price, the result being thus brought into line with that of the action of stipulation. This does
not seem to have her17 law ti11 Jnstinian
Inid
it down
which says there had been
~
~
- in a~text ~
disputes. h. t. 45.p,,., h. t . 44; C. 7 . 4 7 . 1 .
7
2
1
.
2
.
3
9
.
4
,
51.
1.
Fuller
treatment
post, Ch. ~1x1.
Moyle, op. cat. 11'2.
21. 2. 26. Post. Chh. ~ 1 1 1 .XXII. Ez empto, but perhaps no actio duplae, because the
msnumission though compelled b a s the buyer's own act.
21.2. 19. 1 . h. t 39. 3 69. p)..; C. 8. 44. 12, 18, 25. If the slave sold had been guilty of
capital of~kllce'his c&demiation would not be an eviction, but, whenever it occurred, it
W?Uldentitle the buder. under the Se. Pisoniaiium, to a return of the price. 29. 5. 8. pr. As to
of ~tatuliber,~oit,
Ch. XIII.

a 21.2.16.1; C.8.44.3.
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Post, p. 98. Cf. 19. 1. 4. pr., antequarn mihi quid abesset.
l a 21. 1. 17. 18,post, p. 99.
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was taken by a pledge creditor, by an actio Serviana. Here, however,
recovery was held to be eviction1. The difference is remarkable, since
the creditor's action does not affect the buyer's ownership, and indeed
we are told that; if the debtor pays the debt, since the buyer is now
entitled to have the slave again, his action on eviction against his
vendor, (the debtor,) will be met by an exceptio doli2. Thus the difference
of treatment seems to be due to the fact that there is no 1ia.bility on
the buyer to pay, as there is in noxal cases. No doubt he could do so
if he wished, and recover ex empto, up to the value of the slave.
I t was essential to any claim that the buyer had taken proper steps
to defend his title. Thus the right was lost if he had colluded with the
claimant'. Moreover if the condentnatio was due to iniuria iudicis there
was no claim against the vendor4. On the other hand, if there was no
doubt about the justice of the claim, i t does not appear to have been
necessary to incur costs, in fighting the matter through: the buyer
would not lose his right by admitting the plaintiff's claim5. Failure
to recover the man from one who had taken him was equivalent to
deprivals. If, however, he paid for the man, not under pressure of
litigation, but buying him from the real owner, he has not been
evicted and is thrown back on his remedy ex empto7. So also, if after
the sale he acquires an independent title to the slave, there has
technically been no eviction, and the only remedy is ex emptos.
It has been pointed out that these requirements lead to odd resultsg.
To claim, as a slave, a man you know to be free. is an iniuria, but if it
be done to preserve an eviction claim this is a defencelo. And while a
promise to give a man who is in fact free is null", a promise to compensate for eviction on sale of one is good12. The reason seems to be
that the rule of nullity, being iuris civilis, was not extended to collateral
transactions connected with valid contracts. The sale being valid, the
validity of the dependent obligation necessarily followed13. If, while
--. -. - ..
Vbzd. The right of actioii is not destroyed : semel commissa ~tipulatioresolvi nonpotest.
V a t . Fr. 8. Or i~eglectedthe defence (21. 2. 27) or failed to notify the vendor or his
successors of the claim ('21.2.51.1,53.1) a reasonable time before the conderrmation (21.1.29.2).
This text shews that the stipulatioll contained a proviso for notice. But as this is illconsistent
with the rule that not to give notice was dolus and thus barred the claim (29. 2. 53. 1) it may be
that the proviso was inserted in that particular case. For detail as to notice, Moyle, Sale 117 s q.
Leiiel thinks the Edict expressly required notice (Ed. Perp. 5 296, Fr. Edit.). I t applied equafly
in ez enlpto, C. 8. 44. 8, 20, 29.
Vat. Fr. 8. 1 0 : 21. 2. 51. D r . . etc
5 19. 1. 11. 12. 'see howe/er 47.10. 12.
Conversely the fact of his retaining the slave did
not bar his claim if he paid damages ill lieu of delivery 21. 2. 16. 1 ; h. t. 21. 2.
6 21. 2. 16. 1.
21. 2. 29. fJr.
8 19. 1. 13.15; 21. 1. 41. 1. If the vendor himself acquire the title and sue on it, he can
presumably be met by an ezceptio doli, or the buyer can let judgment go and sue for duplum
21. 2. 17.
"ccarias,
Pre'cis, 5 607 bis.
'0 47. 10. 12.
11 In. 3. 19. 2.
l2 Ante, p. 47, n. 9.
'"Different
reason, Accarias, lac. cit.
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against the buyer is pending, the slave runs away through
the
his culp, he will be condemned1, but Ulpian quotes Julian to the effect
on eviction, for he lost the slave through his
that he cannot get
When
he
gets
the fugitive back he can proceed, for i t is
fault.
no, true that he has lost the value of the slave through defect of title.
Apart from agreement the liability for eviction is subject to no
limit of time< There are, however, certain circumstances which end it.
)
After the buyer has usucapted the slave there can be no further
liability for eviction so far as outstanding ownership is concerned:
and if he has failed so to acquire the slave, when he could have done
,, it is his own fault, and he has no claim against the vendor4. But,
as we have seen, this was no protection against liability for eviction on
other grounds, nor could i t occur where the slave was furtivus.
( b ) Death of the slave before eviction. Here Ulpian, following
Julian, says that, as the loss is not due to the defect of title, the
liability on the stipulatio duplae does not arise5. I n fact there has
been no eviction, and as no loss resulted from the defect of title, there
could be no actio ex empto either. This appears from the concluding
words of the text, which give actio doli if the vendor was in bad faith,
implying that there was no other actions. There is damage in the
sense in which this action requires it. The actio ex empto is to put the
buyer so far as possible where he would be if the vendor had kept his
contract. The actio doli puts him where he would be if the dolose act
had not occurred: i.e., he can recover the price. If the death occurs
after litis contestatio in an action against the buyer, the action will
proceed, and if the judgment is against the buyer, he will have the
eviction claim?.
(c) Manumission after the sale by the buyer. He cannot now
claim on the stipulation, since he has abandoned his right to the slave,
and so did not lose him by the eviction. So far the law is clears. And
the same result follows if the slave became free by any act of the buyer's,
whether it was intended to have that effect or notg. There was disagreement as to whether the actio ex empto was still available. Paul
quotes Ulpian's view that i t was lost, but himself adopts that of Julian,
6. 1. 45. If the flight was not through his culpa and he was absolved on giving security,
right to claim would not arise till he had recovered the man and given him or damages
instead, 21. 2. 21. 3.
C. 8. 44. 21. If he has undertaken to promise duplzanz, he can be,required to
so a t any
time, by the actio ez entpto. So if the man sold was a statulzber, the habhty for evlctioii arises
however long it is before the condition is satisfied, 21. 2. 56; 21. 2. 39. 4.
4 21. 2. 56. 3.
21.2. 54. pr.
6 4. 3. 1 . 1 .
21. 2. 21; C. 8. 44. 26.
6. 1. 16. pr. If the claim were one of liberty, Justillian allowed the buyer to call on the
to shew that the dead man was a slave: if he did not the eviction claim arose, C. 7. 17.
2. 3.
l 9 . 1. 43; 21. 2. 25; 21. 1. 47.pr.
"4'. where the sale was with a condition against prostitutiol~(post, p. 70) and the buyer
Prostituted her, 21. 2. 34. We have seen that eviction did not always turn on defect of title.
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i.e. that it was still available1. I t nlay be that, as Paul elsewhere
says, the remedy is still extant, but only so far as to enable the buyer
to recover his interesse in the man as a l i b d u s 2 . This he has in no
way abandoned. I t is hardly necessary to say that sale of the nlan
does not destroy the right. If the original buyer is evicted after he
has sold, he is liable for non-delivery, which is enough to entitle hims.
On the other hand, abandonment of the man (pro derelict0 habere) is
abandonment of the right4.
We have now to consider cases in which the eviction is not deprivation of ownership. I f all that was sold was a right less than ownership,
and this was evicted, the foregoing rules apply 5. More detail is necessary
where what is evicted is not the buyer's whole right. Several cases
must be considered.
(i) Where a pledge creditor claims the slave, by actio Serviana (or
presumably, by actio quasi Serviana). Here, as we have already seen,
there was an eviction, and the action on the stipulation was available6.
(ii) Where an out,standing usufruct is claimed from the buyer.
Here, too, the texts make i t clear that it was an ordinary case of
eviction, giving the actio ex stipulatione duplae, with the ordinary
requirement of notice7. Here, as in many parts of the law, usufruct
and pledge are placed on the same level. The conditions are indeed
much the same : though the deprival may not be permanent, there
is for the time being a breach of the duty, habere f r u i licere praestare,
out of which these rules as to eviction grew. The case of outstanding
Usus is not discussed: on principle the decision should be the samea.
I t niust be added that the amount recovered would be arrived at by
considering what proportion of the total value would be represented by
the usufruct, and doubling that proportion of the price9.
(iii) Where, of several slaves sold, one is evicted. No difficulty
arises : each is regarded as the subject of a separate stipulationlo. We
do not hear how the price is fixed if they had been sold at a lump
pricen.
(iv) Where an undivided part is evicted. I t seems clear on the
texts that where a. divided part of a piece of land sold was evicted the
actio ex stipulatione duplae lay12. This rule looks rational, but it is not
19. 1.43.
2 21. 2. 26, read ex empto.
3 21. 2. 33.
21. 2. 76.
6 21. 2. 10; h. t . 46. 2.
6 21. 2. 34. 2, 35. Ante, p. 48.
21. 2. 43,46, 49,62. 2. So where the existence of a usufruct was stated but the uame of
f ~ c t u a was
r ~ wrongly given, 21. 2. 39. 5.
It is a breach of the duty hdeve lieerepraestare. Accarias, PrBcis, 5 608, thinks eviction of
usufruct did not give rise to the action on stipulation as of course but only if specially agreed for.
"1.2.16.1.. Mode of estimation 35.2.6s; Roby, de usufructu. 188 sp
It after this evictiou
there was an enctloll of the ownership, the amouut already recovered woufd be deducted, 21.2.48.
'0 21. 2. 32. pr., 72.
11 As to this, cp. p. 67.
la The amount recoverable would be double the part of the total price which the part represented,
by division lf sold at per iugerun~,quality beiug taken into account in other cases, 21.2.1,13, 53.
1
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a necessary result of principle, and it may be a late developnlent. All the
texts which explicitly lay it down are from Paul, Ulpian, and Papinianl.
~t is possible on the language of a text from Callistratus that there may
still have been doubts2.
In the case of an undivided part, there is difficulty. Ulpian appears
to put all and either kind of part, on the same levels. Papinian gives
the actio duplae on eviction of an undivided part4. Pomponiuss says
what
comes to the same thing. A buys a slave. X brings iudicium
.
communi dividundo, and the slave, proving common, is adjudicated to
him. Pomponius gives A the actio duplae. I t is clear that he has lost
only a half; for he must have received an equivalent for the other half.
Jlllian says that a liability for eviction arises, but it is possible that this
refers only to actio ex emptoa, though in other parts of the text he is
speaking of the actio duplae. On the other hand Paul expressly says
that as eviction of an undivided part is not eviction of the man, it is
necessary to provide expressly for eviction of the part7. I t may be
noticed that in all the rnancipations of slaves by way of sale, of which
a record has come down to us8, the stipulation says gartemve. It is
clear that the case differs from that of a iivided part i n t h a t there is no
necessarv loss of actual possession, and i t is possible to harmmise the
texts. bv assuming
" that in all the cases in which actio duplae is here
as
mentioned. the clause partemve was inserted. This may be regarded
partly borne out by the fact, otherwise surprising, that we have much
earlier authority than in the other case: i.e. Pomponius, and perhaps
Julian. But it must be admitt,ed that nothing in the form of the texts
suggests this. On the whole it seems more likely that the jurists were
not agreed, and that their disagreement has been allowed to survive
into the Digest.
(v) Accessories, fruits and partus. The rule seems to be that so far
as they are expressly mentioned the ordinary liability arises. But, if they
are not mentioned, there is no liability. Thus where a slave was sold
cum peculio, and a vicarius was evicted, the buyer had no claim, since if he
did not belong to the man he was not covered by the words cum peculio9.
As to acquisitions and partus of the slave coming into existence apud
emptorem, i t is clear that the stipulatio can give no right if the slave is
evicted, for no more than duplum pretium can be recovered by it in any
case. But the question may arise where, for instance, the slave is dead
--

,

d

pr., 64. 3. Materials of a house in existence form an apparent exception: we are told that as
they are not sold eviction of them is not partis euictio (21. 2. 36). This view of the house and
the materials as distinct led to difficulty in other matters In 2 1 29 sq.). We are told elsewhere
that ex empto is available (41. 3. 23. 1). This implies tkai tbiy are sold and puts them on a
level with those accessories that pass with a house (19. 1.13, 31.15).
1 21. 2. 1,13, 14, 15, 53. pr., 64. H. t. 45 is from Alfenus, epltomised and noted by Paul.
4 21. 1. 64. pr.
8 21. 2. 1.
a 21. 2. 72.
7 21. 2. 56. 2.
6 21. 2. 39. 2.
5 21. 2. 34. 1.
9
21. 2. 5.
B m s , Fontes, i. 288 spy. ; Girard, Textes, 806 spq.
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or has been freed before the question of title crops up. I t is clear, on
Julian's authority, that eviction of later acquisitions gave a right of
action ex empto, because the vendor was bound praestare what could be
acquired through the slave. Julian applies this to partus and such
things as hereditas1. No doubt it is equally true of earnings, for the
vendor is bound to hand over all he has received2; and one whose
delivery has been vitiated by eviction is as if he had not delivered
a t all3. He holds this view though Ulpian quotes him as not holding
that the partus and fructus were sold4. We have seen, however, that
for some purposes a t least he puts them on the same level as if they
were sold : for him and Papinian they are acquired by the same titulus
both for usucapion and in relation to the rule in legacy as to dune
lucrativae causaes. But i t does not appear that either he or any other
jurist allowed the actio duplae for partus and fructus; though it seems
that some had taken the not very hopeful line that as eviction of urnsfructus gave the right, eviction of fructus ought to do so as well. But
Julian observes that the word fructu8 here denotes not a right but a
physical thing6.

the specified defects or not. It contains rules as to the conditions
under which and the time within which the actions are available,
and it ends with the statement that an action lies, si quis adversus
ea sciais dolo malo vendidisse diceturl.
We are told that the vendor might be required to give a formal
promise relative to all these matters, and that, if he refused, the actio
,,dhibdo& could be brought against him within two months and the
actio panto minoris within six2. As, without the promise the actions
were already available for longer terms, if any defect appeared, this
is of no great value. I t is possible that this may have been the original
r,,le,
that when the other came into existence this was little
more than a survival3. The promise gave a stl-ictum iudicium, but
there is no evidence that action under it differed in any other way
from the action on the implied warranty. Probably i t was subject to
the same limit as to time4.
The warranty could of course be expressly excluded, in part or
completely5,and Aulus Gellius tells us6 that in sales in market overt
it was customary for owners, who would not warrant, to sell the slave
pileatus, i.e. with a cap on his head, a recognised sign that no warranty
was given. Moreover the liability might always be avoided by pact,
either in continenti or after'. We are told that there was no redhibition
in simplam'ae venditioness. This epithet is obscure : the Syro-Roman
Law-book seems to shew that it refers not to trifling sales but to cases
in which the buyer takes the slave, for good or ill, irrespective of
his quality. Thus the text refers to these pacts, and means that
agreements were usual under which the buyer could not redhibit though
he could bring quanto minorisQ. Of course he could expressly renounce
both rights. These preliminary remarks may be concluded by the
observations that no liability existed for defects which had no existence
at the time of sale, whether .they had ceased to existlo, or had not yet
come into existencell, that it did not arise where the defect was one
which was so obvious that the buyer ought to have seen itlz, or where
in fact the buyer was aware of itB, and that the actions did not arise

The law as to liability of the vendor for defects in the thing sold
was completely remodelled by the Edict of the Aediles. The comprehensive enactments stated in the Digest were undoubtedly a gradual
development. I n its earliest known form the rule of the Edict was a
much simpler matter. I t was a direction that on sales of slaves an
inscription should be affixed setting forth any morbus or vitiz~mof
the slave, and announcing the fact, if the slave was frcgitivus or err0
or noxa non solutus, allowing redhibition or actio quanto nzinoris
according to circumstances7. I t applied apparently only to sales in
open market. As recorded by Ulpian, perhaps from Labeos, the Edict
is not limited in application to sales in open market, and the requirement of inscription is replaced by one of declaration. Moreover it
enumerates certain other kinds of defect and i t makes the vendor
equally liable for any express warranty whether i t refers to one of
21. 2. 8.
2 Ante, pp. 41 sqq.
8 19. 1. 3. pr.
18. 2. 4. 1.
6 30. 82. 4 ; 31. 73. Ante, p. 24.
6 21. 2. 42, 43. In discussing eviction we have said nothing of its connexion with the actio
i n dtlplzlnz against the auctor, the actio ascto~itatisof commentators. The connexiolr is certain:
the use of the stipulatiorl spread from traditio to mamipatio (Varro, de Re Rust. 2. 10.5). As
Lenel shews (Ed. Perp. § 290), the actio aucto~itatissurvived into classical law, and several of
the texts were originally written of it. But it seems to belong to an earlier state of the law:
in all the classical mancipations by way of sale, of which we have a record, the stipulation
was relied on. For the same reason we have said nothing of the sntisdatio secundun~m a n c @ i ~ ~ m .
Bechmann, Kauf, 1. 1 2 3 , 3 7 5 ~ 9 The rules of eviction were applied to transactions analogons
to sale, e.g. giving i n solutun~ 8.44.4) ; satisfaction of leyatun~yeneris (21. 2. 58) ; p e r n ~ u t a t i ~
(C. 8. 44. 29) etc. But not to mere donatio, apart from agreement (C. 8. 44. 2).
7 Aul. Gell.. Noct. Att. 4. 2.
0 21. 1. 1.1: As to the development of this Edict: Karlowa, R.H.G. 2.1290sqq. Bechmam,
Eauf, 1. 397.
1
4

(9:

The point of this may be that if there was dolzls the damages were not limited as they may
have been in the other case, but all damage was recoverable. But even this adds nothing to the
liability under the actio e z empto. Pothier, ad 21. 1. 1. 1 ; C. 4. 58. 1. But the limitation is
doubtful, Post, p. 63. Karlowa (loc. cit.) thinks it refers to fraud on the Edict, post, p. 59.
-a 21. 1. 28. i.e. to compel him to promise and thus be liable ex stzpulatu.
It survived into the Digest, 19. 1. 11. 4 ; 21. 1. 28; C. 4. 49. 14. Some texts cited to shew
this shew merely that such stipnlations were made--a different matter, 21. 2. 31, 3'2.. Some
refer to the stinulation on eviction, 21. 1. 31. 20. Bechmann, op. czt. 1. 404, thmks ~t is the
compilers
"ee however
who supersede
Accarias,this
op. system.
cit. $ 609 bis; Bechmann, op. cit. 1. 407.
6 Noct. Att. 7. 4.
21. 1. 14. 9 ; 2. 14. 31. He must conceal nothing.
8 21. 1. 48. 8.
2. 14. 31; 21. 1. 14. 9.
Bruns at pp. 207, 8 of his edition of the Syro-Roman Law-book.
1221.1.1.6; h.t.14.10.
11 21. I. 54; c. 4. 58. 3.
lo 21. 1. 16 17. 17.
lS Ibid.; h.'t. 48. 4 . The texts are not agreed as to whether even an express warranty was
binding if the buyer knew the facts, 16. 1. 43. 1 ; 44. 4. 4. See Moyle, Sale, 197.
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where the defect was not such as to affect the value of the slave1. On
the other hand it was immaterial that the vendor had no knowledge of
the defect2, and thus the redhibitory actions do not necessarily exclude

ex empto 3.
We have now to consider the defects and other matters non- or misstatement of which rendered the vendor liable to the Aedilician actions.
I. Illorbus or Vitium in the slave. It is not necessary to go through
the long list of diseases mentioned in the Digest, under this head: i t
will be enough to state the general priuciples and to discuss one or two
disputed points. At first sight i t might seem that morbus meant a case
for the doctor, and vitium some permanent defect or deformity. But
the actual nature of the distinction was unknown to the classical
lawyers themselves. Aulus Gellius4 remarks that i t was an old matter
of dispute, and that Caelius Sabinlis (who wrote on these Edicts)
reported Labeo as holding that vitium was a wider term, including
nzorbus, and that morbus meant any habit^^ corporis contra tuturam,
by which its efficiency was lessened, either affecting the whole body
(e.g. fever), or a part (e.g. blindness or lameness). Later on he quotes
similar language from Masurius Sabinus5. The remark which Gellius
describes Caelius as quoting from Labeo is credited by Ulpian to Sabinus
himself6. I t seems, however, that Labeo must have been using the
word vitium in a very general sense, not confined to the cases covered
by the Edict, for the illustrations given of vitia, which are not rnorbi,
are those which appear not to have been contemplated by the Edictl.
Aulus Gelliuss gives another attempt to distinguish the meanings of
the words. Some of the Veteres held, he says, that morbus was a disorder that came and went, while vitiun~was a permanent defect. This
is a close approximation to what is suggested above as the most obvious
meaning of the words, but Gellius notes that it would upset Labeo's
view that blindness mas a morbus. Ulpian remarks that i t is useless to
look for a distinction : the Aediles use the words side by side, and only
in order to be perfectly comprehensiveg. The texts tlo not usually
distinguish: they say that a defect does or does not prevent a man
from being ~ a n u s ~ ~ .
The ill must be such as to affect efficiencyl1, and i t must be serious,
more than a trifling wound or a cold or toothache or a boilla. On the
21.1.1.8,4.6,6.1,10.2,10.5,12.1,etc.
2 21. 1. 1. 2 .
21. 1 . 19. 2.
4 Noct. Att. 4. 2 . 2 .
rd. 4 . 2. 15.
6 21. 1. 1. 7 .
' 2 1 . 1 . 1 . 9 t o 4 . 1 ; h.t.10.5. Cf.Aul.Gell.op.cit.4.2.5.
8 loc. eit.
9 21. 1 . 1. 7 .
'0 The expression morbus sonticus from the XI1 Tables is considered in two texts and its
meaning discussed (see 21. 1. 65. 1 ; see also 42. 1. 60; 50. 16. 113). But as Ulpisn snd
Pomponius say, the matter is one of procedure: it does not concern the Edict in which the word
sonticus does not occur, 21. 1 . 4 . 5 .
3
5

ctl.

1111

Morbus and Vitium. Fugitiws,

66

other hand i t need not be permanent1. Thus fevers and agues, gout or
A mere difficulty or hesitation in speech was not
epilepsy are
a redhibitov defect3, though incapacity to speak intelligibly was4. It
is clear on these texts that the limits had been matter of dispute.
was another subject of dispute. A man who cannot
see far is as sound, says Sabinus, as one who cannot run fast5. But
so,e had held that i t was always a redhibitory defect ; others only if i t
was caused by disease6. Ulpian says that myops and luscitiosus might
be redhibited7. No doubt i t is a question of degrees. The defect must
be physical9: mental and moral faults were not enough. Thus fanaticism,
even amounting to permarlent religious mhnia, and idle or lying habits
were not enoughI0. This no doubt indicates the fact that the Edict only
embodies the usual practice and that the word col~lrnonlyemployed,
i.e. sanus, referred, in ordinary speech, only to bodily defects". It is
d ~ l eto this limitation that erro and fugitivus are specially mentionedl2.
On the other hand, madness caused by bodily disease was redhibitory,
as shewing a bodily vitium13. It should be added that some things
might be vitin in a man which would not be in stock, and that defects
not covered by the Edict might nevertheless give actio ex empto if the
vendor knew, and was silent as to them".
11. Fugitivus and Erro. The vendor must declare if the slave has
either of these defects15. Fugitivus here means one who has run away
at least once from his master16. What is involved in " running away "
will be considered when we are discussing fugitivi in detail17 : here we
must note that the case is not one of an actual present fugitive, but of
one who has shewn that he is fugax-inclined to run away. An erro is
one who is given to wandering about without cause and loitering on
errandsls. The practice has a certain similarity to flight, and Labeo
defines them as greater and less degrees of the same offencelS. So,
21. 1. 6 .
2 21. 1. 1. 7 ; h. t . 53.
Aul. Gell. op. c i t . 4. 2. 2 ; D. 21. 1. 10. 5 .
cit. 4 . 2. 15.
21. 1. 9.
5 Aul. Gell. o
e.21. 1. 10. 3, 4.
Aul. Gell. loc. cit. 11.
Labeo held sterility in a woman always a redhibitow defect. But the view of Trebntius
(quoted by Ulpiau from Caelius Sabinus) prevailed: it was redhibitow only if resulting from
disease (Aul. Gell. 4. 2. 9, 1 0 ; 21. 1 . 1 4 . 3 ) . Servius held lack of a tooth redhibitory, but this was
rejected, the reason being res sum ably that it is immaterial, though this is disguised under the
odd proposition, that, if this were a defect, all babies and old men would be unsound. Labeo
and Paul are responsible for this (Aul. Gell. 4 . 2. 12 ; 21. 1. 11). To be a castratus or a spado was
a vitium (21. 1. 6 . 2, 7 , 38. 7 ) though it might increase his value (9. 2. 2, 7 . 28). See ante, p. 8.
lo 21, 1. 1. 9-10; h. t . 6 5 . p r .
Habittis corpor i s .
Pomponius suggests that an utterly useless imbecile might be redhibiten. Ulpian rejects
this,
I% 21.
Or 1. 4 . 3 .
cf. id. t . 43. 6 . post, p. 59.
-- Ll. 1. 4. 3.
l 8 21. 1. 1. 9, 4 . 1 , 4. 4 . 111 Aul. Gell. (4. 2. 15) Masurius S~binusappears RS holding that a
fur6s74s is rno~bo~71s:
it is presumably this lnst form of insanity he has in mind.
As to euuuelr and castratus, Karlowa, R.R.G. 2 . 1301.
l4 21. 1. 38. 7 ; h. t . 4. pr.
l5 21. 1. 1.
'621.1.17,passim; h.t.48.4,54,58.pr.; C.Th.3.4.1(C.4.58.5); C.4.58.3; C.4.49.14.
13 Ibid.
1s 21. 1 . 1 7 . 14.
l7 Post, Ch. XII.
4
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Arrius Menander, speaking of military discipline, says that to be an
is a levius delictum, while to be a fugitivus is a graviusl. But
there is something misleading in this : the attitude of mind is different2.
111. Noxa non solutus3. The vendor must declare if the slave is
subject to any present liability for delict, i.e. not any delict that the
man has ever committed, but only those as to which the liability is
still outstanding4. As we have seen, the word noxa refers to private
delicts sounding in damages, not to criminal offences5.
IV. Quad dictum promissumve cum veniret fuisset6. The vendor is
bound, by liability to the Edictal actions, to make good any representations made a t the time of sale. The position of this rule in the Edict
suggests that i t is a somewhat later development; but it must be as
old as Labeo7. The difference between dictum and promissum is that
the former is a purely unilateral declaration, while the latter is, or may
be, an actionable contract, giving an actio ex stipulatu as well as the
Edictal actions. The dictum need not be made a t the moment of tlie
sale: it will bind though i t was made some days before, if i t was
substantially one transactions. The preceding text seems to contemplate its being made after the sale.
Mere general words of commendation or "puffery" do not constitute
binding dicta: i t is therefore necessary to decide on the facts whether
i t really is a definite statement, intended to be bindingg. Where it is
binding i t is to be construed reasonably and secundum quid. To say
that a man is constans and gravis does not mean that he has the constantia et gravitas of a philosopherlo. The dictum might be the denial
of bad qualities, or the affirmation of good". I t might cover any sort
of quality, and was obviously most useful in relation to mental and
moral qualities12. Many dicta are mentioned in the title, besides those
already instanced1! In one text we have the curious warranty that he
was not a body-snatcher, due no doubt to temporary and local conditions14. I n some of the recorded cases of actual sales, we find a warranty
49. 16. 4. 14.
We are told by Ulpian that the crime of concealing fugitiai covers that of concealing
errones (11. 4 . 1. 5). But this is more intelligible: the attitude of mind of the offender is the
same.
8 21. 1. 1. 1.
4 21. 1. 17. 17.
Ante, p. 47; 21. 1. 17. 18. m i l e the Edict says only noxn, express agreenlents usually
said furtis noxis ue. See the mancipations recorded in Bruns and Girard, locc. citt. There is
indeed some evigence for it in the Edict, 21. 1. 46. Post, p. 98.
6 21.1. 1 . 1 .
7 21. 1. 18. pr.
8 21. 1. 19. 2.
21. 1. 19. pr., 3. If intended to deceive they might give a. doli.
lo 21. 1. 18. pr.. where there are other illustrations.
So also cocus does not mean a first
class cook ( h . I . 1). The statement that he has a peculiun~ iu satisfied however small the
peculium may be (h. 1. 2). An artifex is a trained man, not necessarily highly skilled (21.1.19.4).
l1 21. 1. 17. 20.
12 21. 1. 4. 4.
lS Laborions, active, watchful, careful, saii&, not a gambler, had never fled to the statue of
the Emperor, not a fur, which means that he had never stolen even from his master, 21.1.18. yr.,
19. 1, 31. 1, 52.
l4 21. 2. 31. Cp. Nov. Valent. xxiii.
2

Other defects
that the slave is not epileptic1, though there is an independent warranty
.Gainst disease. We know that the ancients hardly regarded this as a
b:dily disorder. We see from these notes that it was usual to stipulate
even as to the defects covered by the Edict2. I n the sale of a girl of six,
in
139, it isstipulated that she is furtis noxisque soluta, which looks
as if it was "common form3."
V. Si quod mancipium capitalem fraudenz admisem't4. This is one
of a group which appear almost as an afterthought in the Edict. They
are probably a later addition, but they too must be as old as the Empire,
since, as Ulpian tells us, fiaus in the general sense of offence is an old
use\ There is little comment on this rule. Ulpian tells us that it
involves dolus and wickedness and that, therefore, Pomponius says that
the rule could not apply to furiosi and i,ny)uheres6. I t may be remembered that, under the Sc. Pisoniannm, the price could be recovered
an conviction7. The two remedies ovel-lap, but while the remedy
under the Senatusconsult was perpetual, that under the Edict was
temporary. On the other hand the latter gave the better redress
while it existeds.
VI. S i mortis consciscendae cawa quid fecerit. Ulpian gives some
obvious illustrations, and suggests as the reason of the rule, the view
that the man is a bad slave, who is likely to try on other men's lives
what he has attempted on his own" I t seems hardly necessary to go
so far to find a reason for not wanting to give money for a slave who
was likely to kill himselflo.
VII. One who had been sent into the arena to fight with beasts1'.
This does not seem to have been commented. The silence may mean
only that the comment has been cut out, for masters had been long
since forbidden to send their slaves into the arena, and condemnation
ad bestias was obs~lete'~.
VIII. One sold as a novicius who was in fact a veterator'". This case
has already been conuideredl4: here i t is enough to say that the fact
gave the Aedilician actions, and that this was in all probability laid
down in a separate part of the Edict,".
caducum, Bruns, Fontes, i. 288 ; " ispd vdaor " i b . 326.
a See also .21. 2. 31, 32.

Qmns, op. Cit. 289. Ctirard, Textes, 807. But it is omitted in some sales of older persons.
Girard, op. cat. 808, 809.
21. 1 . 1 . 1.
5 21. 1. 23. 2. Cicero, Pro Rab. 9. 26.
"1. 1. 23. 2.
7 29. 5. 8. pr.
I t may have covered old offences which have been e.g. pardoned, since these equally affect
the rel~abilit~
of tlie slave, which is clearly the point in this warranty.
Q",
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L. 1 , 2.5.

Paul observes that attempted suicide on account of misconduct is within tliis rule, but i ~ o t
from bodily anguish, 21. 1. 43. 4.
l1 21. 1. 1. 1.
Ante. D . 37 : Post. Ch. xrI.
.1"'
1. 37.
1 4 A?&;
9. ' Lenel, Ed. Perp. 293.
lo
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Other defectts. Nationality

I

We pass now to a group of cases of which it cannot be said with
certainty that they were mentioned in the Edict, or even that they gave
the Edictal actions. I t is said that it is aequissimum to declare the
facts, and in reference to one of them the Edict is mentioned1: i t is
commonly assumed that they were on the same footing as the others.
They are:
IX. One who under existing law cannot be manumitted%.
X. One who has either been sold previously, on the terms that
he is to be kept in chains, or has been condemned to vincula by some
competent authority 3.
XI. One who has been sold ut exportetur4.
All these are facts which shew that the slave is undesirable, but
they do not exhaust the list of bad qualities, and the principle of selection is not clear. It may be noted that they have the common quality
that they involve more or less restriction on manumission owing to the
fault of the man, and they may be all that is left in Justiniau's time of
a rule requiring declaration where there was such a restriction due t o
his fault. If that is so, i t is in all probability a juristic development.
In Justinian's law past vincula no longer restricted manumissions, but
the s~lrvivalof this rule is not surprising.
XIT. Nationality. The vendor must state the nabionality of the
slave, on pain of liability to the Aedilician actionss. The reason assigned
in the text is that nationality has a good deal to do with the desirability
of slaves. There is plenty of evidence that this was so7: it was, in
particular, presumptive evidence of their fitness or unfitness for certain
employments8. The requirement is no doubt connected with the rule
that it was necessary to insert in the professio of your fortune, required
during the Empire for revenne purposes, the nationality of your slavesg.
I t is assumed by LenelIo that the rule we are considering was expressly
laid down in the Edict. But this is in no way proved: it niay well
have been a juristic development. I n support of this view i t may be
remarked that this is the only one of the cases in which i t was found
necessary to assign reasons for the rule. I n the other cases nothing is
said as to reasons beyond the general proposition with which the whole
discussion opens, that the Edict was for the protection of buyers1'.
21. 1. 48. 3 .
Po.~t,Ch. XXV;21. 1. 17. 19.
"1. 1. 48. 3, 4.
4 Poat, p. 69.
5 Post, Ch. xxv.
6 21. 1. 31. 21.
7 Wallon, op. cit. 2. 61.
bIarquarclt, Vie PrivBe, 1. 200. Many slaves were capti?:i and the possibility of postlirnznium might be important.
"?. 15. 4. 5. In most of the recorded sales of slaves the natiouality of the slave is stated.
There 1s an exception in A.D. 139 (Bruns, op. cit. 288 spy., 325; Girard, Textes, 805 sqq.). The
rules of projessto were a gradual development, and may not have been fully developed at
that time. It may be that at some date the uatiol~had to be stated only in the case of barbaji.
Cf. C . Th. 13. 4. 4 :, 3-.4- - 1-.
lo Ed. Perp. f 9 3 .
It is not clear whether he thinks the same of those last discussed.
1' 21. 1. 1. 2.
1

,a III]

Sale of Slave with other property

the foregoing statement i t has been assumed that the sale was
of one or more slaves as individuals. But this was not necessarily the
form Of the transaction. The slave might be sold with something else:
a heredit@,a fund?@ with its mancipia, a slave with his peculiun which
included vica&i, Here if the main thing is redhibitable, so is the slave,
though he be in no way defective1. But, for a defect in an accessory
slave, the right of redhibition arises only if he was expressly mentioned,
and not where he was included in a general expression such as peculium or instrumenturn (sold with a fundus)=. So Ulpian, agreeing with
ponIponiu~;and Gaius, in saying that if omnia mancipin are to go wit11
a ftlndm they must be guaranteed3, means only that this amounts
to express mention. It is by reason of this rule that the Aediles provided that slaves might not be accessories to things of less value, lest a
fraud be committed on the Edict4. Any thing however may accede to
a man, e.g. the vicariw may be worth niore than the principal slave5.
Presumably where the right of redhibition did arise in respect of an
accessory slave, i t applied to him alone. I t should be added that if a
pectcliurn was sold without a slave, similar rules applied as to slaves
contained in it6.
The Edict applied to other transactions resembling sale, e.g. perinutatio7, but not to donationes or locationess. It did not apply to sales by
the Fisc, by reason of privilegeg. The text adds that i t applied to sales
of the property of persons under wardshiplo, the point being, perhaps,
that i t might be doubted whether the liabilities should be imposed on
an owner who was incapax.
The actions given by the Edict are the actio redhibitoria, and the
actio quanto minoris (otherwise called aestimatorin)ll, the former involving return of the slave, owing its name to that fact, and available
for six months; the latter, (which lay on the same defects and was in no
way limited to minor cases,) claiming damages and being available for
a year12. But if the slave were quite worthless, e.g. a hopeless imbecile,
it was the duty of the iudex to order refund of the price and return of
the man even in this case1? The actions are available, on the words of
21. 1. 33. 1.
2 h. I . pr.
s 21. 1 . 32. Existing defects to be mentioned.
21. 1 . 44. p r . I t hardly seems necessary to appeal, as Pedius does, to dignitas honsinum.
At the time when this rule was laid down the Edict probably dealt only with slaves.
.5 lbid.
"1. 1. 3 3 . p r . As to the case of sale of several slaves together,post, p. 67.
21. 1. 19. 5 .
21. 1 . 62, 63. In the latter case apparently only because these tra~lsactioiis not being
carried out in open market had not come within the purview of the Aediles.
10 21. 1 . 1. 5 .
21. 1 . 1 . 3, 4. I t applied to sales hy municipalities.
For a hypothesis as to the early history of this action, Karlowa, R.R.G. 2. 1291.9 q
l2 21. 1. 2 1 ; P. 2. 17. 5 ; 21. 1. 18. p r .
On these points a somewhat different rufe 'was in
Operation in Asia Minor in the fifth century. Bruns, Syro-Roman Law-book, 206.
"
' 1.
1 . 43. 6 . The periods were utiks. According to one text the time runs from the sale,
Or in the case of express dicta, from ally later time at which they mere made, 21. 1. 19. 6 , 20.
But another corrects this so far as to make it run from the time at which the defect was or
Ought to have been discovered, 21. 1 . 55.

'"

60

Principles of the AediZician Actions

[PT. I

the Edict, to the heirs and all universal successors, and, though they are
in a sense penal, they lie against the heirs1. This is because they are
purely contractual, (for they do not depend on any wrongdoing,) and for
the same reason the action is de peculio if the vendor was a slave or
person in potestas (the slave returned being reckoned in the peculiwnz at
his real value2).
On the actio quanto minoris there is not much to be said. I t is not
actually mentioned in the Edict as cited by Ulpian? During the six
months the buyer has his choice between the two actions; thereafter he
is confined to quanto minoris, which leaves the contract standing, but
entitles him to recover the difference between the price he paid, and
what he would have given had he known the facts4. As we have seen
above, this might be the whole price, in which case the iudex would
order return of the man. There is a separate action on each defect, and
it can therefore be repeated, care being taken that the buyer does not
profit, by getting compensation twice over for the same wrong. I n like
manner, if there were an express warranty, i t was regarded as so many
stipulations as there were defects6.
I t was for the buyer to prove the defect6. In such a matter the
evidence of the slave himself, taken in the ordinary way, by torture, was
admissible7,and if there were other evidence, even the slave's declaration
made without torture in the presence of credible persons, might be
used in confirmations. As the nctio redhibitoria was for return of the
man, i t would be needed ordinarily only once. But i t might fail, and
it was permitted to insert a praescriptio limiting it to the particular
vitium, so that it could be brought again on anothers.
The action was not available so long as the contract was still conditional: the iudex could not set aside an obligation which did not yet
exist. Indeed an action brought prematurely in this way was a nullity,
and litis contestatio therein would in no wav bar later action. Sometimes.
even if the sale were pura, a condition of law might suspend the action.
Thus if a slave in usufruct bought, no actio redhibitorin would lie, till
i t was known out of whose yes the price would be paid, for in the
nleanwhile the dominium was in suspenselo.
1 21. 1. 19. 5,23. 5 , 48. 5.
2 21. 1. 23. 4, 57. 1.
If a slave bought and his master brought redhibitoria, he had to
perform i n solidum what was required of the buyer in the actiou-an application of a wider ride,
21. 1. 5 7 . p ~ . Post, Ch. IX.
"1. 1. 1. 1.
P. 2. 17. 6 ; D. 21. 1. 48. 1, 48. 2, 61. See Lenel, Ed. Perp. 5 293. 3.
"1. 1. 31. 16; 21. 2. 32. 1.
"2.
3. 4.
7 1'. 2. 17. 12; D. 21. 1. 58. 2; 22. 3. 7. All from Paul, who says that though he may not
give evidence for or agaiust his master, this is rather agai~lsthimself. The case is one of proof
of fuga, and it may be that the rule is no wider. It is factun~S U U ~ L . Post, p. 86.
8 21. 1. 58. 2.
9 21. 1. 48. 7.
'0 21. 1. 43. 9, 10. Post, Ch. xv.

ca. m]

Efect of the Actio Redhibitoria

The general effect of the action is to put an end to the transaction:
t,he man is returned, and the price repaid, and thus it is spoken of in
seveml texts as being a sort of restitutio in integrum on both sides'.
~ ~ parties,
t h it is said, are to be in the position in which they would
have been had there been no sale2. But this is subject to some limitations. I t did not, in fact, make the sale as if it had never been, for i t
would not entitle the buyer to a noxal action for any theft done to him
by the slaves, nor could a redhibited slave ever give evidence against
the buyer4. And, as we shall see in discussing the results of the action,
the vendor might often be a serious loser, and the buyer a gainer.
Moreover the restitution so far as it went w a s only between the parties:
if, for instance, the buyer redhibited merely to defraud creditors, the
vendor was liable to them on account of the slave5.
In considering the working of the action it will be assumed, for the
present, that there are one seller, one buyer and one slave, who is still
in the possession of the buyer. The Edict expresses in outline the
duties of the parties. I t provides that the buyer must give back the
slave and any acquisitions, accessions and products, and must account for
any deteriorations caused by himself, his familia or procuratore. The
duties are further detailed in the commenting texts. He must be able
to restore the man, and therefore if he has pledged, alienated, or created
a usufruct in him, these rights must be released before the vendor can
be made to refund7. The duty to restore accessions covered all that
went with him and all acquired since the transfers, including what, by
negligence, the buyer had failed to receive; in general any acquisition
not ex 7e emptoriss. Thus he must give up any damages he may have
received for theft of the man, but not for ilziuria. The reason for this
exception is that the action on ordinary iniuria to a slave depended on
intent to insult the master, and accordingly the text suggests with
doubt that even these must be restored in those cases of extreme insult
in which this intent was not ~lecessaryl~.
21. 1. 23. 7, 60.
"1. 1. 23. 1, 60.
47. 2. 17. 2.
4 48. 18. 11.
21. 1. 43. 7. Actio Pauliana.
21. 1 . 1 . 1.
7 21. 1. 43. 8 ; C. Th. 3. 4. 1 (=C. 4. 58. 5). The text says the rule is to apply non solunz in
barban's sed etianz i n proaincialibus servis. The doubt might have been the other way. Perhaps
it had been expressly laid down for barbari, in consequence of doubts as to effect of poxttiminiurn, and it had been argued, a silentio, that it was not so with provinciales. He gives
him back talis qualis: he need not warrant him naxa solutur except so far as he or those
claiming mlder him had authorised the wrongful act, 21. 1. 46. I'ost, p. 66. I t may be that
if redemptioll was impossible he might give his value. Eck, Festgabe fiir Beseler, 169.
8 21.1
. 3- 3- . 1- .
-.
im from
9 21. 1. 24. Instances are: earnings while in possession of buyer or recovered by h
some other possessor, legacies and hereditates, whether they could have been acquired by vendor
0' not and irrespective of the person in view of whom they were given, partus, usufructs which
have fallen in, andpeculit~m,other than that given by the buyer, 21. 1. 23. 9, 31. 2, 3, 4.
lo 21. 1. 43. 5,post, p. 80.
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The deterioration for which he is to account must, by the Edict, be
after delivery1. I t may be physical or morala. Familia, for this purpose, includes slaves, born j d e serwientes and childrens, and no doubt,
in classical times, persons in mancipio. Procurator means either a person
with general authority or with authority in the matter in connexion
with which the harm was done. I t includes tutor, curator and any persDn having administrationd. I t is immaterial to the liability whether
i t were dolo or only culpa5. It might conceivably be something which
would have happened equally if the sale had not occurred. I n this
case he was equally liable for his own act, as he would have been
if there had been no sale, but if i t were by a procurator he need only
cede his actions, and if it were his slave he could surrender him noxallys.
But if the man acquired the bad habit merely by imitation of the buyer's
ill-conducted slaves, this was not so far done by them that there could
be any question of noxal surrender7. He may have to give security for
certain purposes, e.g. against liability on any charge he may have
created, or on any wrong committed on his iussum, and, generally,
against doluss, and for the handing over of anything receivable in
future, e.g. damages in any pending action about the slave, whether
he receive them, or, dolo or culpa, fail to do so9.
The vendor must hand over to the buyer the price and any accessions to it, and all the properly incurred expenses of the purchase,
though not any money wantonly spent; an instance of what may be
recovered being overdue taxes which the buyer had to paylo. If the
price is not yet paid he must release the buyer and his sureties. What
is meant by accessions to the price is not clear, but they certainly cover
interest, which he must in fairness pay, since he is recovering the
fructus with the slave". It may be conjectured that the word originally
covered cases in which the price or part of it was not in money.
Other expenses are on rather a different footing. There is a right
to receive all damages and expenses, such as the value of things the
slave, now redhibited, had made away with, or taken with him on
running away12, expenses of medical treatment1" cost of training",
damages paid in a noxal action, and the value of any thing he had
1 21. 1. 1. 1, 25. pi..
2 Debauching an ancilla,

cruel treatment so that the man becomes a jugitivus, leading him
into vicious courses, 21. 1. 23. pi-., 25. 6.
S21.1.1.1,2,31.15.
4 21. 1. 25. 3, 31. 14.
S h. t . 25. 5, 31. 14.
6 h. t . 25. 4. The rule is from Pedius. He does not expressly speak of $liayamilias.
In
later law they could not be surrendered: the ater would be liable i a soladunz, but in the
conditions of that time might have an efiective c&im against the son.
7 21. 1. 25. 7 . Must be expressly claimed if accrued before litis contestatio: if after, came
in ofiicio iudicis, 21. 1. 25. 8.
8 21. 1. 21.1.
9 h. t . 21.2.
'0 21. 1. 25. 9, 27.
11 h. t . 29. 1, 2.
1% P. 2. 17. 11; D.21. 1. 58.pr.
13 21. 1. 30. 1.
1' 21. 1. 1.1. S
i p w s accessiones @se praestiten't ut recipiat.
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stolen from the buyer1, but not the cost of maintenance, since he had
the man's 8ervices in return for that2. But all this last group of claims
the vendor can evade by refusing the slave and leaving him with the
buyer by a sort of noxal surrender3, being then liable only for the price
and those things which are reckoned with it. If however he knew of
defect a t the time of sale he is in any case liable in solidurn'.
The Aediles require the buyer to do his part firsts: the render being
made in iudicio and under the supervision of the iudm, who will issue
till i t is done6. But since i t might happen that the
no
vendor could not fulfil his part, and the buyer would be left wit,h a
useless actio iudicati, the iudez might authorise the buyer to give
security for his part of the render without actually paying it'.
The general effect of the actio redhibitoria. being to undo the
transaction as far as possible, no prominence is given to the distinction
between a vendor who knows and one who is ignoranta. In the actio
quanto minoris the buyer recovers the difference between price and
value at the time of saleg. It seems however that in classical law it was
usual to enforce these Edictal duties in the actio e z enzpto, and the rule
is expressed in the texts that the vendor if ignorant was liable only
for the difference in value, while, if he knew, he was liable for the
interesse. This is clearly Julian's view. I n one textlo there is no
warranty, so that an innocent vendor would have been under no
liability, apart from the Edict, and the defects mentioned are morbus
and vitium. I n another there certainly was a warranty: tenetur ut
aurum quod vendidit pyaestetll. I n another text Pomponius12makes the
warranting vendor liable for the whole interesse whether he knew or
not. And in the text last above cited", he is quoted as laying down the
same rule with Labeo and Trebatius in opposition to Julian. The texts
may be harmonised on the view that where the duty is entirely edictal,
Julian's distinction applies. Where there was a warranty there was a
liability ex empto for the hteresse, apart from the Edict. I n support of
this it may be noted that in Rlarcian's text dealing with warranty,
Julian's remark has rather the air of being out of place. I n a text of
Paul13,the innocent vendor is made liable for the whole interesse, though
21. 1. 23. 8.
21. 1. 30. 1. These claims, as well as those expressly stated in the Edict, must appear in
the fornula if accrued at time of action: if later, they come in, ojicio iudiciu.
21. 1. 23. 8, 29. 3, 31. pr., 58. 1. This rule suggests that the whole of this later liability is
a juristic develooment : the Dower of surrender seems to date from Julian.
C. 4. 58. i. Llke the buyer he may be required to give securlty for poss~ble future
liabilities, e.g. damages in a pendiug noxal action on account of the slave. 21. 1. 21. 2, 30. pr.
21. 1. 29. -pr.
21. 1. 25. 10.
1 21.1. 26.. 29. nr.
See however, above n. 4 andyost, p. 65.
Ante, p. 60. Lenel, Ed. Perp. 5 293. 3.
10 19. 1. 13. p ~ Ulp.
.
citiug Julian.
l1 18. 1. 45. Marcian, citing Julian and others. As to the presence of a warranty in this
Case, see Vangerow, Pandekten, 5 604. The text is obscure.
19. 1. 21. 2.
la 19. 1. 6. 4.
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Actio Redhibitoria: Condemnatio in duplum [PT. 1

warranty is not expressly stated: it is however suggested by the words,
hardly otherwise explicable in relation to an innocent vendor, venditor
teneri debet q w n t i interest non esse deceptuml.
Another difficulty is more striking. We have seen that the general
aim of the actio redhibitoria is to undo the transaction as far as possible.
I t may result in a loss to the vendor, as he has to indemnify, and the
buyer may even gain, since he gets interest and he might not have
invested the money. But in general it is an equal adjustment. One
text, however, speaks of the actions as penal: though, so far, they are no
more penal than other contractual actions. And while we are told in one
text by Ulpian8 that the vendor is condemned unless he pays what is
ordered by the Edict, another, by Gaius4, says that if he does not pay
he is condemned i n duplunz, while if he does make the necessary payments and releases he is condemned i n simplum. Lene15 accepts this
text, and assumes that the action was always penal. In each case he
will have to pay double, either before or after judgment. It has been
pointed out6 that this jars with the whole nature of the action as elsewhere recorded, and with the fact that the stip~clatioas to vitia says
not,hing about duplum7. Moreover i t is an absurd way of putting the
matter. It is only a roundabout way of saying that the action was i n
duplum: of course he could pay part before judgment if he liked. And
in the case where there was an agreement for redhibition a t pleasure,
we are told that the action was the same8. Yet it is incredible that if,
when sued under such an agreement, he took the man back and paid
the price and accessions he should still have been liable even i n sirnplumg.
KarlowaIo,starting from the view, probably correct, that the rule was
originally one of police, and only gradually became contractual, fully
accepts the penal character of the action, and the text of Gaius. But
his argument is not convincing. He treats the expression stipulatio
duplae, which of course recurs frequently in this connexion, as correctly
used, and rejects the current view that its duplex character relates to
eviction, and that it became merely a collective name for the obligations
required by the Edict1]. To reach this result, he repudiates the directly
contrary evidence of the existing recorded sales7, in all of which the
undertaking as to defects is simple, while the stipulation on eviction is
in dzbplum in all cases but one. H e passes in silence the significant
rubric of the title on eviction12,(de evictionibus et duplae stipulwtion,e),
See on these texts Pernice, Labeo, 2. 2. 245 sly.; Dernburg, Pandekten, 2. g 100.
21. 1. 23.4.
8 21. 1. 29.pr., si autenm venditor ista nonpraestat, condenmabitur ei.
21. 1. 45.
5 Ed. Perp. $ 293.
6 Eck. Festeabe fiir Beseler. 187 snn.
7 21. 1. 28. See Bruns, ~ o n t e si<%hh.
,
3, 8; Girard, Textes, 806 syq.
C. 4. 58. 4 : CD. 21. 1. 31. 2'2 ,300.
"he a. redhi6toI-i~18 availabl~'againatheres, 21. 1. 23 5.
'0 R.R.G. 2. 1293 syq.
11 See e . 5 Girsrd, Manuel, 562.
12 21. 1.
1

2
4
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the evidence from Varml as to usage : indeed he holds that there is
no ,on
to think the edict followed usage. He quotes two texts in
JUlian3say that, if the vendor refused to take back the
which ulpiaR9
man, he need pay no more than the price and accessions, as shewing
if he did take hinl back, he would have to pay double, whereas
what they mean is, as the context shews with certainty, that, if he took
have to pay both price and any damna.
back, he
pernice' thinks that the concluding words of the text of Gaius5
no more than that if he paid, under the judge's preliminary
decision, this amounted to condemnation i n simplum, and he paid
no more, but,, if he did not, he was condemned i n duplum. But this
does not
the opening statement of Gaius that there is a
duplen condemnatio and that mod0 i n duplum mod0 in simplum condemnatur venditor. Here the word condemnatio must be used in a
technical sense, while the explanation offered of the ending words is
clearly untechnical. Accordingly he speaks with no confidence.
Probably the solution of the problem lies in some detail, as yet
Llndetected, in the history of the actions. The suggestion lies ready
$0 hand that in the classical law they were i n duplum in case of
actual fraud. This would account for the enigmatic words about
fraud at the end of the Edict6, the words i n duplum having been
struck out. I t would also justify the statement that the actions were
penal, and Gaius' duplex condemnatio. But it leaves the rest of his text
unexplained, unless, here too, a reference to dolus has been dropped.
If the slave is handed back without action or before iudicium
accepturn, there is no actio redhibitoria, but the buyer has an actio i n
facturn to recover the price. The merits of the redhibition are not
considered: the vendor has acknowledged the slave to be defective
by taking him back7. .It is essential that he have been actually taken
back: a mere agreement for return is not enoughs. Conversely the
vendor can bring an ordinary action ex uendito, to recover any damage9.
We are told that in the buyer's action he must have handed back all
accessions before he could claim10. I t is also said that the fact that
the slave is redhibitable is a defence to any action for the price1]. If
there was an agreement for return on disapproval at any time or
within a fixed time this was validl2. The claims are the same as in
the ordinary actio r e d h i b i t o r i ~ ~indeed
~:
the action is called by that
name14.

' Varro

8 21. 1. 23. 8.
6 2 1 . 1 . 1. 1 in$ne.
21. 1.45.
9 21. 1. 23. pr.
a h . 1. 18.
11 21. 1. 59. pr.
lo 21. 1. 31. 19
la 21. 1. 31. 22: If no time was stated, there wrts an actio i n factum within 60 days, which
might be extended, causa eognita, if tlie vendor was in mora or there was no one to whom it
be returned or for other good cause, h. 1.23.
Ir C. 4. 58. 4.
l8 21. 1. 31. 24.

R.R. 2 . 1 0 . 5 .

' Labed,
21. 1. 31.17.
2. 2. 249; ~ e kEoe.
, cit.
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a 21. 1. 29. 3.
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66 Actio Redhibitoria : Flight or Death of the Slave [PT. I
We have said that the buyer, desirous of recovering the price, must
restore the slave1. But impossibility of this restoration may result
fronl different causes, and the legal effect is not always the same. The
case of the slave in actual present flight is not fully discussed: the
starting point seems to be that as he must be restored there can
ordinarily be no redhibition2. But the rule developed that ~f there was
no culpa in the buyer, and the vendor had sold sciens, there might
be an actzo redhibttolia, the buyer giving security that he would take
steps to ~ecoverthe slave and hand him overs. Manumission of the
slave by the buyer, says Paul, a t once ended the aedilician actionsd.
This rule is remarkable and is elsewhere contradicted-such rights were
not destroyed ex post facto6. I t is commonly set down to the fact that
he is now a freeman, incapable of estimationa, but this did not destray
other such actions, e.g. the Iudicium de servo corrupto7. I t might end
the a. redhibitoria, as the buyer has wilfully put i t out of his power to
restore, but it ought not to affect the a. quanto minor& since there is
no need to estimate his present value.
Another question arose where the slave was evicted. How, i t is
asked, could his defects matter if the buyer has no interest, having
been evicted by a third person? But all the conditions of actio
vedhibitoria are present except the power of restoration, and as the
absence of this is the vendor's fault, how should this release him?
Unfortunately the texts do not really answer the question: they assume
a stlpulation and allow the action as not being destructible expost facto.
The buyer will recover his interesse, which is nothing if the eviction
was before delivery, and will vary according to the time of actual use of
the defective slave8. The rule as to the requirement of restoration may
be more exactly stated in the form that the buyer cannot sue, ex edicto,
unless he restore or the failure is without fault or privity of him or hisg.
Death of the man does not, as of course, destroy the actions. We are
told that they survivelo unless the death was due to culpa of the buyer,
his familia, or procurator, etc., which means any culpa however slight,
as by providing no doctor, or an inefficient one. If there 1s culpa we
are told that it is as ~fhe were alive, and all is to be handed over which
would be handed over in that case". The meanlng of thls statement is not
1 Ante, p. 61.
21 1 21. n , C Th 3 4 1 ; C 4 58 5 See honever Eck, loc ctt
$ 21 1 21 3.
And that neither he nor h ~ helea
s
would do anytll~ngto plevent the vendor
from ha\ lug the slave. h t. '22
21. 1 2 7 . ~ rinelud~ng
,
cla~mson dzetu pronLrssa.
21 1 44. 2 , 21 2 16 2. It n ~ l be
l remeutbered that though the act~on011 the st~palat~on
for ev~ctlonwas lost by manumlsslon, thls was because there was In fact no e v ~ c t ~ o u
I, Eck, op cat 173.
1 -...
A n t"",
r n
r. ? A
21 1 34 2 , 21 2 16 2 In wh~chPoml~on~us
states obscurely the vleu of Proculus and
sums ~t up In the sense here lnd~cated The rule may have been the same ~f there was no
st~pulat~on,
for the rule that r~ghtsof actloll are uot destroyed ex post fucto has no uecesaary
connex~onwith st~pulat~on
9 e.g he has been robbed of the slave. 21 1 . 4 3 . 5
10 21. 1. 31 6, 31 24, 47 1.
11 21. 1 31. 11, 11,14, 48 pl
V'.
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Redhibition where several alavee sold

~t is sometimes said that the rule is that he must give the
value of tile slave in his stead1. This is in itself rational and may be
meant. But i t is not precisely what the text says, and i t is
more favourable to the buyer than the rule in the case of flight, culpa
btls,apart from scientia of the vendor2.
too

We have hitherto assumed a single slave, buyer, and vendor. I n
ease more than one might be concerned, and the cases must
be taken separately.
( a ) More than one slave is sold. If all are defective no question
ar18e8, But there is a question how far, on the defect of one, he can be
redhibited separately. I t is clear that a right of redhibition arises on
defect of only one : our question is : what are its limlts ? The fact that
they were sold at a lump sum may have been the sole point for Labeo
and Africanus3 as i t certainly was one of the first to be considered4.
But it was not the decisive point in classical law. Africanus5 himself
observes that even where there were several prices the right to redhibit
all may arise on defect of one, e.g. where they were of no use for their
function separately. Troupes of actors are mentioned and, for
other reasons, persons related as parents, children or brothersa. Ulpian
and Paul lay down the rule that sale in a lump sum does not exclude
redhibitio of one, apart from these special cases7. Where one is redhibited in this way, his relative value is taken into account in fixing
the price returnable, if there was a lump price, but not otherwise8. I t
may be added that if there was an express warranty that the slaves
were sanos, and one was not, Labeo is reported as saying that there can
be redhibition de onznibus, but these words are generally rejecteds.
(b) More than one person entitled as buyer. The case most discussed in the texts is that of a buyer who has left several heirs. The
general rule is laid down by Pomponius, quoted by Ulpian, that there
can be no redhibition unless all consent, lest the vendor find himself
paying damages in quanto minoris to one, and part owner by redhibitiun
from another. He adds that they ought to appoint the same procurtrtor
ad agendumlo. I f one of the heirs has done darnnum he 1s of course
liable i n solidum for it, arbitrio iudicis, and if i t has been paid by a

'

Moyle, Sale, 206
The Bas~hcatreat the text as denying the right of actlou altogether
a Ante p 66
Bas 19 i0 43 If the death occurs after lztts contestatzo ~t 1s wlthn the o&czum zvdzczs
to decide whether it n s s by chance or culpa, 21 1 31 13.
Dernburg, loc cat But the texts hardly justify thw.
5 21 1 34 1.
21 1 34 pr 64 p?
n % d The text d d s contubernate.$,but the change of case ln&~ateuthat t h e lx an ad&t~on
Of Justlnlan s, 21. 1. 35
Such persons could be legated separately, post, p. 77
8 21 1 36, 64 pr
21 1 38 14-40
21. 1 64 1 If one 1s redhb~tablethere IS an ez~eptto~f the pnce of all 1s sued for, but not
an act~onfor the price of part, except where all are redlub~tablefor the defect of one, 21 1 59.1
lo 21 1. 31 5
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common procurator there will be an adjustment by zudzczum fumzlzae
erczscundael The various things due to them from the vendor can be
paid pro rata, except indivisibles, such as partus anczllae, wt~ichmust be
given zn solzdum in common2. Similar rules apply to an original pnrchase in common neither can redh~bitalone3. To this, however, there
are two obvious exceptions if the contract were solldary, any buyer could
redhiblt zn solzdum, and if there was nothing in common in the contract,
but there were quite separate contracts for parts, each could redhibit as
to his shale4
(c) More than one person entitled as vendor. Here, if there are
several heirs to the vendor, or there were common owners, there may be
redhibition pro vatu, and if the vendors were selling, separately, distinct
shares, the rule 1s the same, so that there may be redhibition in respect
of one, and actzo quanto nzznorzs in respect of another But if they were
solidary vendors there may be redhibition zn solzdum against any6
Restrictive covenants are somewhat prominent in the sale of slaves.
These are not conditions on the sale in the sense that breach of them
avoids it they are, for the most part, directions as to what is to be
done with the slave, breach of which does not produce in all cases the
same effect, slnce some are imposed for the benefit of the slave, some
for the protection of the late owner, and some by way of mere punishment. Some of them also present exceptions to the general rule that
obligations could not be assigned, and that one could not attach permanent incidents to the holding of property, except withln the conception
of servitudes I t is clearly laid down that a man cannot validly promise
that another shall do or not do6. As in English law the inconvenience
was felt, and one ~nstructiretext shews that the Romans took advantage
of the rules of usufruct to lay down a rule which, withln a very narrow
field, presents a close analogy to the rule In Tulk v Moxhay7 A held
property, subject to restrictions, which he had bound himself under a
penalty to observe On h ~ sdeath he left a usufruct of this to X
X , who had notice, was bound to observe the restrictions, (which were
purely negative,) not on the impossible ground of an assignment of the
obligation, but because to disregard them was not enjoying the property
bono vzrz arbztratuS The cases must be taken separately8.
1 21 1 31 9
It seems from the language of this text whlch Ulplan glves on the authonty of
Pomponlus that the angle procurator was matter of convenience not of absolute rule
2

21
1 31
- .- fi
-

21 1 31 7, 8 Nor could one alone compel dehvery the vendor has a hen tdI he is wholly
~ald
21 1 31 10
6 Zbad
8 45 1 38 1
Stlpulatlons are found In whch the promlsor undertakes for h~mselfet eos ad
quos ea respertznebat (e 9 32 37 3) The reference 18 to the heres
7 Tulk v Moxhay 2 Ph 774
7 1 27 5 Probably even here the grantor to A could not have enforced ~t
9 As to 'real d e c t , Xherlng, Btudes Compl6m 8 62

'

Nave sold ut exportetur
The slave sold ut ezportctur, or the 11ke. This condition was
regarded as imposed entirely in the interest of the vendor, who could
,herefore remit it1. I f a penalty was agreed on by stipulation, this was
clearly
but only from the promisor, even though there was a
second buyer who allowed him to be in the forbidden place2: i t wm the
second sale, which was his act, that made this possible. He could of
course impose a similal penalty on the buyer from him, and so protect
himself.
~f the agreement for a penalty had been informal, there was a
difficulty The older lawyers could find no znteresse. The mere desire bo
inflict a hardship on the slave was no znteresse in enforcing this there
was no rez persecutzo, but a poena This could not figure in an actzo ex
vendzto This is Papinian's earlier view3,but In an adjoin~ngtext4 he
Aorln,res
---- - himself converted to the view of Sabinus, ze. that the lower
price at which he was sold was a suficient znteresse. The result is convelllent but not free from logical difficulty. The reduction in the pnce
1s causa rather than znteresse The real znteresse is the value to him of
the man's absence9 If a vendor had himself promised a penalty, this
would, on any view, be a suffic~entznteresse, for any agreement for a
penalty, with a buyer fiom him i t would indeed form the measure of
its enforceabllity6. One would have expected to find some necessary
relation between the amount of the penalty in our case and the reduction
in the price7.
The penalty was not incurred at all in the case of a fugitive, or one
who was in the place without leave of his masters. a slave could not
imDose liabilities on his master in that way.
The restriction was a bar to any manlimission in the place before
export such an act was therefore voidg But i t did not prevent manumission, ante$dem ruptam, elsewherelo, and it appears that if the man
returned aftei manumission, the Fisc seized and sold him into perpetual
sla~eryunder the same condition".
of a penalty gave the late owner no right to
The mere ~mposit~on
seize the slave he went to the Fisc12 But it was usual to agree for a

I

-"

-

2 1 8 7 9 , C 4 55 1,2
' V a t Fr 6 , D 18 7 1
18 7 7
4 1 8 7 6
m case of will A testator dlrects that a
The questlon of snteresse gave nse to d~fficult~es
slave be sold for export Who can enforce thls 7 By what nght 7 Ulplan says doubtfully that
wfl enter Into the oficzum zudaezs m fanzlzne ercascundae, a rule which was reached 111 the
case of a dlrectlon to keep a slave chained 10 2 18 2 , C 3 36 5 But what d there were
n~thlngelbe In dispute? III any case affectzonzs ratlone lecte agetu?-a penalty Informally
agreed on was enforceable d the covenant was ne exportaretur or the llke the benefit mtended
Was enmmh i Q 7 .i
-"
,
1 Ihenng (French trans ), (Euvres cholsies, 2 150
s1879,C4552
9C4553
lQh t 1
l1 Ibtd
Post Ch xxv The restrlctlon was construed rather agamst the slave one eold to
be out of h ~ s
might not go to Italy C 4 55 5 If the pornenurn was barred, the town
But one sold to be ont of Italy mlght be m any provlnce not expressly
barred, a fortton
barred., I-R -7. o =
C 4 55 2 The vendor has actao ez vendato
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power of seizure on return (manus iniectio) : the right to seize arose on
return by consent of owner, and could be remitted, as the penalty couldl.
It applied though the slave had been transferred to another personz;
the incapacity and liability to seizure being impressed on the slave.
But any buyer could manumit him elsewhere before breach of the
condition, and, if he then returned, he was seized by the Fisc and
dealt with as above3. Though the condition bound the slave in the
hands of third parties the buyer selling would be liable, ex empto, if
he did not communicate it. Thus i t was usual to give notice on any
resale. The resale might be subject to the same condition. If, in
that case, he returned with the consent of his owner, i t wau the
original vendor who had the right of seizure, as auctor legis. The
intermediate owner's restriction was merely regarded as notice and
for self-protection: he could not supersede his vendor's right of seizure'.
11. An ancilla sold ne prostituatur. This restriction is imposed in
the interest of morality, and of the a?lcilla, and is therefore somewhat
different in its effects from the foregoing. Breach of the provieion
involved freedom of the woman, according to rules which varied from
time to time, and will require full discussion hereafter5. The Digest
tells us nothing as to the effect, in classical law, of a mere proviso,
ne prostituatur, without more. After Marcus Aurelius the woman
became free6. If there were an express agreement that she was to
be free she became so, under earlier law, however informal the agreement was7: it was a quasi-manumission depriving the buyer of his
rights on the sales. The vendor was her patrong. The effect was the
same, by a provision of Vespasian, even though she had been resold
without notice of the proviso1o.
If there had been merely a stipulation for a penalty, then, apart
from the question of liberty, this could always be recoveredu. So could
a penalty informally agreed for : there seems to have been no doubt as
to the sufficiency of the interesse, where what was aimed at was benefit
to the slave12. The penalty was recoverable only from the promisor, but
i t applied even where the actual wrongdoer was a second assignee, even
without notice13. If a right of manus iniectio had been reserved, this
was effective, a t any rate after Hadrian, as against any owner of the
ancillaM. If on a first sale the agreement was that she was to be free,

and, on the second, for manus iniectio, or vice versa, she was always free.
first case this is a necessary result of the fact that the second
In
vendor could not undo the condition, but in the second case it is clear
that to free the woman is to undo the condition imposed by the first
Paulus explains the rule as a case of favor libertatis, which
hardly justifies what is in effect an act of confiscation. Accordingly he
supplements this, by saying that such a condition was in any case not
imposed with a view of getting her back, but in her interest, which is
equally served by giving her freedom1. It will be seen that in the case
of a povision against prostitution there was no power to remit the
condition: i t was not imposed in the interest of the vendor2.
111. One sold ut manumittatur, ne alterius servitutem patiatur, etc.
by a constitution of about A.D. 176, breach of this condition involved
the slave's becoming free, ipso facto, i t follows that i t was never really
broken, and a penalty, however formally agreed on, was never incurred3,
Even if there was a condition of mnnus iniectio the result was the same:
the slave was free; the right of seizure was only am'lii causa4. A text
of Scaevola's seems a t first sight in direct conflict with this principle5.
A slave is given, with a declaration that i t is with a view to manumission,
and a stipulation for a penalty if he is not freed, vindicta. Scaevola says,
giving as usual no reasons, that the penalty is recoverable, though the
person liable can always evade i t by freeing. He adds that if no action
is taken liberty is still due. Nothing turns on its being a donation, for
the rule that liberty took effect ipso fmto applied equally there6. Nor
is i t likely that the fact, that the agreement was for manumission
vindicta, has anything to do with it, though this would not strictly be
satisfied by freedom acquired in another way. I t is more probable that
the text represents an earlier state of the law. Scaevola's Digest seems
$0 have been written under Marcus Aurelius7 a t the end of whose reign
the constitution mentioned was passed. The language shews that the
writer contemplates liberty as not taking etrect ipso facto, though i t is
that he considers the penalty as a t once recoverable. He says, in
the end of the text, that the liberty requires to be conferred. I t is
that this was the earlier state of the law. In one texts Hadrian
'Wears as saying that in such cases the slave was not .free until manumitted~.

I l S . 7 . 9 ; C . 4 . 5 5 . 2 ; Vat.Fr.&
2 C. 4. 55. 1 ; Vat. Fr. 6.
c . 4. 56. 1.
18. 7. 9. He could recover a penalty if he had agreed for one, and was liable under any
promise he might have made, since it was his sale which had led to the wrongful return.
Poat. Ch. xxv.
6,J8. 7. 6. I;%. 8. 6. Prostitution nnder colour of service at an inn was a "fraud on the
law. C. 4. 56. 3.
C. 4. 56. 1. 2.
8 21. 2. 34. pr.
9 2. 4. 10. 1.
lo 37. 14. 7.pr.
11 18. 7. 6.
19 h. 1. 1.
IS Arg. 37. 14. 7. pr.
l4 18. 1. 56; C. 4. 56. 1. If the prostitution was by, or with the connivance of, the imposer,

requir.4 the magistrate to declare the wornmi free, the vendor being still her patroll but
with.limited rights, 2. 4. 10. 1 ; C. 4. 56. 1. On similar pliiiciples Severus and Caracalla
~ ~ , " ~ ~ if~ ahright
~ 7 of" manus
t 3 iniectio reserved were released, for money, the woinall wan
18. 7. 9:
2 p. 70, n. 14.
40. 1. 20. 2 ; C. 4. 57. 6. Post, Ch. XXVII.
4 40. 1. 20. 2.
45. 1. 122. 2.
6 C. 4. 57. 1.
rob^, Introd. to Dig. clxxxvi.
8 18. 7. 10.
As to vendor's power of withdrawal,post, Ch. xxvrI.
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IV. One sold ne manumittaturl. As we shall see later, the effect
of such a provision was to make the siave incapable of manumission2.
As in the last case, therefore, the proviso cannot be disobeyed, and the
penalty cannot be recoverable. And so Papinian, and Alexander in the
Code, lay i t down3. I t seems, however, that Sabinus thought that, if
the form were gone through, this was breach of t h e condition and
entitled to the penalty. Others thought that the claim on such ground
though formally correct should be met by an exceptio doli. But Papinian
is clear that what the stipulator meant was actual manumission, not the
form, and that thus there has not been even a fbrmal breach of t h e
condition 4.
The rule covered gifts and devises, 29. 5. 3. 15; 40. 1. 9 ; C. 7. 1.2. 2, etc.
Post, Ch. xxv. It "cohaeret personae," and cannot be removed by the holder, 40. 1. 9 ;
40.9.9.2; C.4.57.5.
s18.7.6.1;C.4.57.5.1.
4 In mother text, on another point it is said quamvis si manumiserit nihil agat, tamen heres
erit :verum est en in^ eum manumisisse. But this is acase of satisfyiugaconditior~on i~lstitution:
it was conditional on his freeing a sewus hereditarius, 28. 7. 20. 1. Labeo is doubtless influenced
by javor libertatis, and the desire to save an institution. The text continues: Post aditionem,
Irbertas ...convalescit. It may be doubted whether this is from Labeo.

CHAPTER IV.
THE SLAVE AS MAN.

IN political life, i t need hardly be said, the slave had no share.

1

2

NON-COMMERCIAL RELATIONS.

He

he could sit in no public assembly. H e might not
could hold no
serve in the legions: i t was indeed a cipital offence for him to enrol
himselP. Such service was t h e duty and privilege of citizens, and
though, in times of pressure, both during the Republic and late in
the Empire, slaves were occasionally enrolled, the exceptional nature
of the step was always indicated, and the slaves so enrolled were
rewarded with liberty, if indeed they were not usually freed with a
view to their enrolment*. I n like manner they were excluded from
the decurionate in any town, and i t was criminal in a slave to aspire
in any way to the position" But though they never occupied the
highest positions in the public service, they were largely employed
in clerical and manual work in different departments, and even in
work of a higher kind4.
Both a t civil and praetorian law, slaves pro nullis habentur5. This
is not so at natural law, quin quod a d ius naturnle attinet omnes
homines aequales sunt6. We have already noted some results of this
conception7, and have now to consider some others.
Tlle decay of the ancient Roman religion under the emperors makes
it unnecessary to say more than a few words as to the position of the
slave in relation thereto. The exclusion of slaves from many cults is
nut due to any denial of their claim to divine protection, but to the
circumstance that the divinities, the worship of whom was most prominent, had special groups under their protection to which slaves
did not belong. A slave did not belong to the gens of his master,
and therefore had no share in its sacra, or in the united urorship of
Iuno Q u i r k and similar propositions might be laid down as to other
P h , EP. Traj. 30

13.

' Li"Y,22. 57; 21. 14; Iul. Capit., M. Anton. 21. 6, volones; Val. Max. V. 6 5 8 ; C. Th. 7.

'

For other cases, J. Uotbofredus ad h. 1. See also Halkin, Esclaves Publics, 45. In
they volunteered and owners were compensated.
c . 10. 33.
4 2. 11. 7 ; 50. 17. 211.
As to this seepost, Ch. xm.
Ante,P.4; D . 2 8 . 1 . 2 0 . 7 ; 28.8. 1 ; 48.10.7.
7 Ch. I .
6 50. 17. 32.

Slaves and Religiozcs Observamea
worships1. On the other hand slaves had a special cult of Diana. They
figured prominently in the Saturnalia (a main feature of which was the
recognition of their equality with other menz), and they shared in other
observances. Within the household they shared in some degree in the
observances connected with the Lares and the Penates, and there was
even a cult of the Manes servilesa. Moreover slaves were of many races,
each with its own cult or cults, and it need not be supposed that their enslavement took away from them the protection of their racial divinities4.
When Christianity became the religion of the stat.e, there could be no
question of the exclusion of slaves from religious worship. There are
indeed many Constitutions regulating the religion of slaves, some of
which are referred to, later, in other connexions! They are mainly
directed against Judaism and heresy, and their dates and characteristics
shew that they were enacted rather in the interest of the section of the
Church that was then dominant, than in that of the slave8.
Within the law itself, there are not wanting traces of this recognition of the fact that a slave was a man like any other, before the Gods.
Though slaves could not be bound by contract, it was usual to impose
an oath on them before manumission, in order that after the manumission
they might be under a religious obligation to make a valid promise of
opera7, and they could offer, and take, effectively, a conventional extrajudicial oaths.
Burial customs are closely related to religious life, and here the
claims of the slave are fully recognised. Memorials to slaves are among
the commonest of surviving inscriptions, and the place a t which a slave
was buried was religiosum9. Decent burial for a slave was regarded as
a necessary. The actio funeraria, available to one who had reasonably
spent money in burying a body, against the heir or other person on
whom the duty of burial laylo, was available even where t'he person
buried was a servus alienus". In this state of the law it is not surprising
to find that slaves appear as members of burial clubs or collegia. With
the general organisation of these and other collegia we are not concernedla, but it is necessary to say something as to the connexion of
See Marquardt, Culte, 1. 259. They were freely employed in the services of the various
colleges of priests.
a As to the Saturnalia, Wallon, op. cit. 2. 231 sqq.
On all these points, Sell, Aus der Noxalrecht der Romer, 31. n. 2 ; Blair, 01). eit. 65 sqq.
For Jewiah practice, Winter, Stellung der Sklaven, 53.
4 Taeitus, Ann. 14. 44.
5 Poat Ch. x x v ~ .
S e e C . T h . 1 6 . 4 . 5 ; 16.5.40.6,52.4,54.8,6;.3,4.
40. 12. 44.pr. Ulpian says, in the Digest, that they could contract by votunl so as to bind
their master if authorised by him. This was essentially a promise to the divinity. 50. 12. 2. 1.
The allusion to slaves may he an addition of the compilers: how far was votum a living form of
contract in Justinian's time :)
12. 2. 23.
11. 7. 2. pr. Thus the Praetor speaking of unlawful burial says ossa hon~inis,not liberi
horninis, 11. 7 . 2. 2.
'0 11. 7. 14. 6 sqq.
11. 7. 31. 1.
la Daremberg et Saglio, Dictionnaire des Antiquite's, s.v. Lex Collegii.
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cA. 1 ~ ] Burial of Slav#. Collegia tenuiorum
slaves Withthem. It we. essential to a slave's entry into such a society
that he have the authorisation of his master1, who would then be bound
by the lez collegii. Some of these leges have come down to la: one of
them, the lez collegii Lanuvini' of A.D. 133, shews slaves as members.
this case there was an entrance fee, (which included a bottle of
vine,) and a monthly subscription. Breaches of the statutes were
penalised by fine, and in some cases by exclusion from the benefits.
*he rnembed rights were, mainly, to share in periodical banquets, and
to the provision, out of the property of the college, of a fixed sum for
the expenses of burial, out of which sum a certain proportion was distributed among the members present on the occasion of the funeral.
There was a provision that if a slave member was freed he was to give
the society a bottle of wine. If the deceased member had left no
aiwc.t,ions.
of tile society,
-..-----, the funeral was carried out by the officers
but it was open to him to give directions as to the person who was
t--, do
~ it. The forms of the society were ordinarily modelled on those
-of a town. Thus the members were the populus, the directions were
regarded as a will, and the person charged was looked on as a heres, in
which character he took any pa.rt of the fixed sum which was not needed
for the funeral. I n the absence of any such claim, it seems to have
remained with the societys. I n the society a t Lanuvium there was a
rule, (and i t may have been general,) that if the dominus would not
hand over the slave's body for burial, and the man had left no tabellae,
the rites were gone through without the body ; funus imaginarium$et4.
The statutes of this collegiu~v~
contain a provision that no creditor,
patron or dominus is to have any claim on the funds of the college
except as the heres of a member. This no doubt refers to the dispositions just mentioned, and seems to imply that the dominus could
claim nothing,
- unless so made heir, and that if another person were
named, it would go to him. There is nothing very surprising in this
in view of the fait that all this needed initial authority of the dominus,
and that very large powers of absolute alienation of peculiun~ were
colnmonly conferred on slaves. I t must be presunleti that any money received by the slave out. of the funds was on the level of ordinary peculium6.
Of protection to the morality of slaves there is in early law little or
no trace. Probably i t was not needed. But in the Empire, when i t
certainly was needed, it was slow to develop. We have already seen6
that from the time of Domitian onwards there was legislation limiting
47. 22. 3. 2.
2 Printed in Bruns. Fontes, i. 345.
Daremberg et Saglio, loe. e i t . ; Marquaxdt, Vie PrivBe, 1. 222.
Ibid. In the Empire all these colleyia were regulated by a Sc. which seems to have given
them a corporate character. 3. 4. 1. pr. The funds were thus the property of the corporation.
B r ~ s loc.
, eit. 348; Wallon, op. e i t . 3. 453.
6 Ante, p 37.
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the power of the dominus in the direction of protection of personal
chastity. But it did not go very far. Not till A.D. 428 was i t made
penal for lenones to employ their slaves in prostitution, and Justinian
confirmed this1. We have seen that the classical law regarded sale
to a leno as a reasonable mode of punishments.
Debauching a
man's ancilla was an iniuria to him, and might be f ~ r t u r n . ~but
, the
injured woman does not seem to have been considered. The rules
already discussed as to the effect of sale with a condition against
prostitution4 date from classical times, and do actually regard the
woman herself, since the restriction could not be remitted, but the
protection depends on the initial goodwill of the owner5. Rape of
an ancilla aliena was made a capital offence by Justinian, but i t did
not involve forfeiture, as that of a freewoman did6. There is no penalty
for seduction by the donzinz~s. I t is clear that, throughout, the morality
of a slave woman was much less regarded than that of a freewoman7.
Far more important in law and more fully recorded is the gradual
recognition of servile cognation. In no other branch of law is the
distinction so marked as here, between the rules of law and the practice
of every day life. It is well-known, on the evidence of memorial inscriptions and lay literatures, that slaves lived together in permanent
union as man and wife, and were regarded, and regarded then~selves,as
married, and as sharing all the ordinary family relations.
But the law takes a very different view. I n law, slaves were
incapable of marriageg: any connexion between them, or between
and thus enslaveslave and free could be no more than contuberni~rn~~,
ment of either party to a marriage ended ill1. Accordingly, infidelity
between slaves could not be adultery12, and though a slave could be
guilty of adultery with a married freewonlanl" it was not possible for
an ancilla to commit the offence, or for i t to be committed with her".
Nevertheless the names of legal relationship were freely applied to the
parties to, and issue of, such connexions: we hear of' uxor, pater, jlius,
frater, and so forth, even in legal texts15, but Paul warns us that though
these names, and the expression " cognation," are used, they are without
1 C . T h . 1 5 . 8 . 2 ; C.11.41.6.
a Ante, p. 37.
47. 10. 9. 4; 47. 2. 83. 2. I t might give rise to actio Aquilia and even semi co,rupti, and
both would lie 111 the same case, 48. 5. 6. p7..
Ante, p. i O .
5 Ibzd.
C. 9. 13. le. I n earlier law it was dealt with as uis, 48. 5. 30. 9.
7 47.10.15
15.
- .. - - . Wallon, op. cit. 2. 180; Marquardt, Vie Prive'e, 1. 205; Erman, Servus Vicarins, 442 sqp.
9 Ulp. 5 . 5 .
'OP.2.19.6; C.9.9.23.pr.
l1 23. 2. 45. 6 ; C. 5. 16. 27.
As to Captiui,post, Ch. m.
12 C. 9. 9. 23. pr.
' 3 4 8 . 2 . 5 ; 48.5.34; C.9.9.24.
l4 48. 5. 6. pr.; C. Th. 9. 7. 1 ; C. 9. 9. 28.
Adultery was essentially interference with a
wife's chastity. Similarly corruption of an ancilla though called stuprum was not punishable as
such, P. 2. 26. 16 : C. 9. 9. 24.
16 P. 3. 6. 38; D. 32.41-2- 33. 7. 12. 7, 12. 33; C. Th. 4. 6. 3 = C . 5. 27. 1 ; Nov. Marc. 4. 1.
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for the law of succession1. So Ulpian tells us that the rules
cognatic succession apply to non-servile cognation, nec enim facile ulla
ser&lis &detur esse cognatio! Diocletian says shortly that servus S I X habere non potest, and applies the principle in two cases3. So,
even in late law, the title on legitimation makes i t clear that an ancilla
not be a concubina for this purpose4. This is an enactment of

,,,

constantine,who had already made i t severely punishable for decuriones
to cohabit in any way with ancillae5: i t was important that decuriones
should have legitimate successors on whom the civic burden should
descend Both enactments were adopted by Justinian. Apart from
this, cohabitation with slave women was not in any way punishablee.
Even a t law, however, these connexions between slaves were not a
Inere nullity. So long as all parties were slaves there was of course no
great room for recogtlitioll, thol~ghi t went some way ; much further indeed than seems to have been the case in other systems7. I n a legacy
of fi~nduscum instrumelzto or fundus instructus, the slaves who worked
it were included unless there was some special indication that the
testator did not so intends. Paul tells us that i t must be understood
to include the mores of such slavesB,and Ulpian lays dowu the same
rule for wives and children on the ground that the testator cannot be
supposed to have intended such a cruel separationlo. I t must be noted
that all this turns on presumed intent. There was nothing to prevent the
legacy of a single slave away from his connexions. Thus, where a business
manager employed in town was legated, Paul saw no reason to snppose
that the testator rneant the legacy to include his wife and childrenn.
And where a certain ancilla was left to a daughter, to be given to her
on her marriage, Scaevola was clear that this did not entitle the legatee
to claim a child, horn to the ancilla before the marriage took place on
which the gift was conditional'2.
There were, however, cases which had nothing to do with intent.
it can hardly be doubted that the rules we have already stated,
according to which the issue of an ancilla do not belong as fruits to the
38. 10. 10.5.
a 38. 8. 1. 2.
C. 6. 59. 4. The master of an ancilla can claim no right of succession to a freeman who
cohabited with her; there is no doubt an urlderlying mistake as the effect of the SC.Claudialluln;
h. t . 9 ; a child born of a freewoman aud a slave is a spznius and cannot rank as his father's son,
the father be freed and become a decar~o,C. 6. 55. 6.
C . 5 . 2 7 . 1 . C . T h . 4 . 6 . 3.
P C. Th. 12.~1.6: C. 5. 5. 3.
I n A.D. 554 Justinian seems to be undoing but without penalties, some unions between slaves
and free which had been authorised by the 'invading ' l t~ranni." See Pragm. Const., C. I. C.
(Berlln) 3. 801. The unions were to have no legal effects.
Jews3 Winter, op. eit. 44, 4 5 ; America, Cobb, Slavery, 245,246.
33. 7. 18. 11. Even the vrlicw, 33. 7. 18.4. But not a slave who rented the land from his
master, h. t. 20. 1.
p. 3. 6. 38.
'0 33. 7. 12. 7, 12. 33.
11 33. 7. 20. 4.
la 33. 5. 21.
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bmae jida' possessor, or to the usufruct~uary,or, in the case of dotal slaves,
to the vir, are largely based on recognition of the claims of nature1. So,
too, i t was laid down by Constantine that in iudicium familiae erciscundae, or communi dividundo, the slaves were to be so distributed that
those related as parent and child, or brother and sister, or husband and
wife were to be kept together2. I t is noticeable that in nearly all these
cases, the recognition extends to the tie of marriage as well as to that
of blood. So, too, i11 the aclio redhibitoria we have seen that if several
were sold together who were related as parent or child or brother, they
could be redhibited only togethers.
The same recognition is brought out in a very different connexion
by Venuleius. He tells us that though the lex Pompeia de parricidiis
applies on its terms to lawful relationships only, yet, cum natura communis est, similiter animadvertetur, in the case of slaves'.
When the slave becomes free the question of the importance which
the law will attach to these previous relations becomes more important.
I t should be noted that there are two distinct questions: how far do
they restrict the man's liberty of action ? HOWfkr can they create
rights ?
Restrictively the recognition was fairly complete. Labeo held, in
opposition to Servius, that the rule forbidding in iw vocatio of a father,
without leave of the Praetor, applied to fathers who were slaves a t the
time of ,the birth6. We are told by Paul that servile relationship was
a bar to marriage-the cases mentioned being child, sister, and sister's
child, and, though the parentage were doubtful, the rule applied on
the father's side as well as on the mother's6.
So far as giving rights is concerned, the classical law went ao further
than, in construing wills, to extend such words as filius to children born
in slavery. The earliest case is that of a man who, having no son, but one
who was born a slave, instituted him heir, (he having been fieed,) and
then said, "If I have no son who reaches full age, let D be free." Labeo
took the strict view, that D was free. Trebatins held, and Javolenus
accepted the view, that in such a case the intent being clear, the word
Jilius must be held to denote this son7. Scaevola and Tryphoninus lay
Ante, pp. 21 sy.
a C. Th. 2. '15. 1 ; C. 3. 38. 11. Tlle text speaks of agaatio, but not of course in a tec1111ical
sense. So also SB.5. 21.
8 21. 1. 35, 39. Here too the rule is applied to contubernales : the form of the text suggests
compiler's work, tl~ougllthe rule itself would not be out of place in classical law. A slave
concubine and her c l ~ i l d ~ enot
r e to be seized in bononbnl,venditio. 1'. 1.13a. lg ; D. 4 2 . 5 . 3 8 . p ~ .
48. 2. 12. 4. References to cases in which slaves were allowed a de facto power of
testation within the J'ar~riliaare not illustrations of the presellt point: sucll wills had 110 legal
force. See Marquardt, Vie PrivBe. 1. 222.
W. 4. 4. 3. -Severus in the text, but Servius seems more probable. See however, Roby,
Introd. to Digest, clviii.
23. 2. 14. 2. As to afinitas Paul is less clear. He says that in so doubtful a case it is best
to abstain: this luust be taken as law ill the time of Justi~dau,23. 2. 14. 3.
28. 8. 11.
1
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a similar rule in a case of which the facts are rather complex, but
of which the gist, for our purpose, is that in construing wills /i1ius

iIlcludes such children: it does not seem to be thought material that
there shollld be no other children1.
Justinian took n more decided step. R e observes that the rules of
proximity in bonorum possessio do not apply to servile relationshipsl
but that he, in adjusting the hitherto confused law of patronal relations,
provides that if a slave has children by a slave or freewoman, or an
has children by a slave or freeman, and he or she is or becomes
free, the children shall succeed to the parents and to each other and to
other &ildren of the whole or half blood with themselves'. The enactment here referred to is in the Code, more shortly expressed, in the
m
f.-, .--that children are to exclude the patron whether freed before or
after or with the father, or born after his inannmission3.
Later on, while preserving the rule that slavery and marriage are
incompatible$he allows, by a series of Novels, a right of legitimation of
children of a freeman by a slave, if he had freed her and them, and
for them the ius regenerationis6. Most of these provisions
deal with oblatio cun'ae, and are part of the machinery for keeping
the lists of decuriolzes full.
The fact that an actio iniuriarum may lie on account of insult to a
slave is, again, a recognition of his human character. The matter presents some difficulties : the chief point to note is that though the action
is necessarily acquired to the dominus, it is brought sometimes for the
insult intended to the dominus, sometimes without reference thereto :
it may be either suo nomine or servi nomines.
The Edict contained a provision that for verberatio contra bonos
ntores or for subjecting the man to quaestio, without the owner's consent, an action would lie in any case7. Even a municipal magistrate
31. 88. 1.2. At the time of the fc. in the text, donee is still a slave, but it is post mortem
legatan'i, and donee is to be freed by heres: she is thus free at dies cedens of the c. The point of
claimed uuder the second will
would SUC
the allusion to the 1. Falcidia is that if
d e d ~ ~ t l oofnb, as this land was all the heres took.
h.3. 6.-10.
C . 6. 4. 4. See also C. 6. 57. 6. This co~ltemplatesa quasimarital relation before manumission, and is not designed to give rigllts to those who xould have been spu?ii had their
Parents been free. The enactment of Diodetian still l~eldgo$ (C. 6. ,59. 4, al!t<, P. 77).
But while the classical lawyers conten~plittedonly interpretation of ~ l h Justlulau
,
glrjes
rights on iutestacy. And tllough he is discussiltg patronal rights, the words of the Iu. are wlde
to cover the case of ingelrui cohabiting with slaves.
Nov. 22. O. l o
Nov. 18. 11;38. 2. 1 89. Details seem ulmecessary. In 23. 3. 39. pr. we are told that
if a guns/ do8 has been &en by ancilla to semus, and being freed they continue together a ~ ~ d
?ecul~um1s ~~otadeemed,
the connexioll is marriage and the fund a dos. This merel, shews that
lf two free pernous were living together the cluestion-marriage
or not-was one of fact: the
stated are evidence of afectio maritalis.
47. 10. 15. 35.
6. 1. 1 5 . p . ; 47. 1. 2. 4; 47. 10. 15. 34. Authorisation by tutov curatqv or procurator was
47. 10. 17. 1. To exceed iussun~was to act iniussu, h. 1. 43.
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might be liable if the flogging were excessive1. But any reasonable
beating, corrigendi vel emendandi animo, was not contra bonos mores,
and so was not within the Edict2. Intention to insult the owner was
not needed: i t is incorrect to say that i t was presumed: it was not
required. The action lay servi nomine3. It seems probable, however,
that intention to insult the dominus might be alleged in the formula,
and proved4, with a view to increased damages.
There is more difficulty as soon as we pass to less definite forms of
iniuria. The Edict continues : Si quid aliud factum esse dicetur causa
cognita iudicium dabo" a provision which besides covering all other
kinds of insult appears to include the contrivance of verberatio by a
third persona. The system of rules of which this text is the origin is
not easily to be made out. The texts give indications of conflict of
opinion, but the matter may be simplified by striking out two classes
of case in which a slave is concerned in an iniuria, but which are
governed by principles independent of our present question. These are :
(1) Cases in which an insult is committed to the slave, but is
actually expressed to be in contumeliam domini. Here the slave is
merely the medium through which the wrong is done: the master's
action is SILO nomine, governed by the ordinary law of iniuria.
(2) Cases in which the iniuria does not take the form of an
"insult," in the ordinary sense, but is a wilful infringement of right7.
The wanton disregard of a man's proprietary and other rights is a
form of iniuria too well known to need illustration. Such wanton
wrongs might be committed in relation to a slave. But they have
no relation to our problem, even where the wrong done was one which
could not be done except to a human being.
The question remains : under what circun~stances,apart from the
Edict as to Verberatio,did an action lie for an insult to a slave, and was
i t in any way material that there should be intention to insult the
dorninus? I t is clear that, if intention to insult the dominus was present,
the action was suo nonzine and not servi nomine, the latter action being
available if there was no such intention. This is expressly stated in
one texts, and appears from others, which, comparing the case in which
the person insulted is a slave with that in which he is a liber homo
bona jide serviens, state that if there was no intention to insult the
47. 10. 15. 39. Details, h. t . 32.
47. 10. 15. 38.
47. 10. 15. 35; C. Th. le. 1. 39. Thus while a redhibiting buyer need not return ordinary
damages for i n k r i a , since they were for the inisria to him he must where it was for verberatio
or quaestio: it is, in relation to the slave, an acquisitiou'through him, 21. 1. 43. 5 ; 47. 10. 29.
ante, p. 61.
Arg. 47. 10. 15. 35, 48; Coll. 2. 6. 5.
47. 10. 15. 34.
6 47. 10. 17. 2.
e.g. castration of a slave, 9. 2. 27. 28. The Edict of the Aediles gave an alternative
remedy, apparently in puadruplum. Leuel, Ed. Perp. § 293.11.
47. 10. 15. 35.
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d o n u n ~he
, has no action at all in the latter case and none s ~ ono9Gne
in the other1.
~t wm not, however, every insult to a slave which gave an actio
iniuriarum, sen". nosicne. I t must be something serious; not a mere
levis percus&oor levis maledictio, but real defamation or serious insult'.
p,is rest"ction is part of the application of the words, causa cognita, in
the Edict$. The quality of the slave would affect the question: to a
common sort of slave or to one of bad fame, or careless, a greater insult
would be needed to cause the Praetor to grant a formula, and perhaps
it would be altogether refused (except in case of verberatio, etc.), where
the slave was of a very low order. The matter was wholly in the hands
of the Praetor4.
~f intentiou to insult the donzinzis were alleged, the words A'. A'
infalnandicmsn were inserted in the formula5. It does not appear that
any
legal result necessarily followed. The texts dealing with the
matter seem to shew that no action lay st60 or servi nomine, for iniuria
to a slave, apart from the edict as to verbertctio, unless the insult were
atrox of a serious kind" There are, however, some remarks to make
on this.
(i) The granting of the jbrmula being left by the Edict to the
discretion of the Praetor, i t is unlikely that iniuria atrox had in this
connexion, (if anywhere,) a very precise mear~ing. On the other hand it
is likely that where intention to insult the dominus was alleged in the
intentio, and so made a condition of the cmzden~lzatio,the formula
would be issued more readily than where no such intention was
alleged, and damages would be on a higher scale.
(ii) The fact that an insult expressed to be an insult to the master
need not be ntrox, while one so intended, but not so expressed, must be,
to give an action, is not surprising. In the former case the tenderlcy
to lessen the respect in which the insulted person is held appears
directly from the facts: there can be no digerence between different
words but one of degree, sufficiently represented in the amount of
damages awarded. I n the latter case the difference may be one of
kind. Contumelious treatment of a trusted steward may well have
a defamatory effect on his master, and, if it be shewn to have been
done with the intent of insulting him, will give rise to an action
not servi nomine. But an abusive epithet t)hrown at a humble
cannot really affect the respect in which his master is held, no
Si pro Zibe~oye yerentem m n caesrrrus eunb si meum acisset, non posse eum
iniuriarn fpeerit sic conveni,.i Melabcribit. See ~ l s h.
o I. 4&if the slave is bonae f i k i
aud there was no intent to insult any but the slave, the dominus has an actio servi

P7.,10. 15. 45.
'Iwuz
mthi

nomine.

47. 10. 15. 44.

3 h. 1. 43. see also C. Th. 1.2. 1. 39; C . 9. 35. 1, 8.
The Inst. say minuitur in the case of these inferior slavgs. In. 4. 4. 7.
~ dP .~ X P5 .194.
c G.3.2'22; 1 n . 4 . 4 . 3 ; C . 9 . 3 5 . 8 .

' 47. 10.15. 44.
L-1,
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matter what may have been the intention of the speaker I t follous
that the master will have no action suo or servz nomzne
(111) These considelations explain why the master had an actiorl
servz nomzne when there was no intention to insult him, and why it
was limited to the case of utrox znzu?za There can be no ordinary
actzo znzurzcbrum under the general Edict, because tliere nas no inten
tion to insult1 But under the large wolds of the special Edict thele
was plainly a power to give an action in the case, not so much on the
general principles of the actzo znzurzaruln, as on the ground that injury'
is in fact caused to the plaintiff's reputation, and lustice requiies that
compensation be given for the harm done There IS no sign that the
action was in any practical sense a recognition of the slave as having a
leputation to lose it is the damage to the master that is considered2
The case 1s different with verberutzo and quaestzo there, a t least in the
opinlon of the later ju~ists,the feelings of the slave himself ale considered3 The d~fference111 conception is probably an acc~dentalresult
of the fact that under the special Edict the action was not given as a.
matter of course causa cognztn zudoczum dabo
(iv) The action se7 vz nomzne was the last to develop The Edict does
not dist~nguishit Gaius shews no knowledge of two types of action
result~ngfrom insult to a s l a v e 9 1 1 the texts which expressly lnerltion
it are froin Ulpians I t lias all the marks of a purely juristic creation"

could not be bound by contract, (in peysonam servllenz nulla cadzt
obltga~o,)land that they could be neither creditors nor debtors if
e x p r e s ~ o n scontradictory of this are found (and they are common),
the legal reference is to the domznus2. But this ignores the fact that
they were capable of natural right and obligation and the true rule is
expresced in a text which says ex contractu czznhter non oblrgantur, sed
,laturulzter oblzgant et oblzgantur3
The exclusion of slaves from a number of actus legztz~nrseems to
rest rather on the absence of czvztas than on their slavery Thus a
slave could not be witness or lzbrzpens in mancipation such a person
must be a ctvts4 He could not be or have a tutor-e
could make
no
and if he became free a will made in slavery was still void
vTe are, however, told that slaves have testament2 factzo6 This means
tllat they may be instituted, either for their masters, or, with a gift of
liberty, on their own account But this employment of the expression
testament2 fuctzo puts the lawyers in soine difficulty when they have to
explain why a slave cannot witness a will They put i t down to his not
having zurzs czvzlzs communzonenz zn totum, nec praetons quzdem edzctz7
This curiousl~guarded expression is no doubt due to the fact that the
writer was face to face with the awkward fact that a slave could be
heres But illogical compromises of this kind are inherent in the Roman
conception of slavery
In ielation to procedure the incapacity of slaves is strongly accentuated-hey
could not be in any way conceined in civil proceedings,
which must be, from beginning to end, in the name of the masterg As
they could neither sue nor be sued, they could not validly stipulate or
promise, In the procedural contracts zudzczo m s t ~or zudzcatum solzn, and
so they could not bind a fidaussor by such a promiselo Judgment
agalnst a slave \\.as null and void i t gave rise to no actzo zudzcatz de
peculzo, since it was not a negotzum of the slave I n the same way
absolution of a defendant, where the plaintiff was a sldve, d ~ dnot in
any way bar his domznus"
A slave's pact, ne a se peteretur, was m
strictness void, though it might give the domznus, if he were sued,

Of the slaves c~vilposition it may aln~ostbe said that he had none
I n commerce he figures largely, partlj on account of the peculzun~,and
partly on account of his employment, as servant or agent His capacity
here is aln~ostpurely derivative, and the texts speak of him as unqualihed in nearly every branch of law They go indeed bejond the
mark General propositions are laid down expressing his nullity and
i~lcapacityin ways that are m~sleadingunless ceitain correctives are
borne in mind We are told that lie could have no bona, but the text
itself reminds us that he could have peculzum7 The liability of slaves
on their delicts was recognised at civil lawn But we are told that they
47 10 pass
47 10 1 3 spectat ad nos, C 9 35 8 damns hale12 ?atao?tem Tlle actloll &d not pass on
ahenatlo11or manunlsslon of the slave 47 10 29
3 C Th 1 2 1 39 aaau?%aco?po??spuod etaanr an sen rs prol~7osum, 47 10 15 35 haec entm et
1
2

aervum 8enta1epalam est
4 G 3 222, In 4 4 3
6 locc catt
6 Condemnation produced anfamaa even where the person d~rectly~nsulted
was a slave (C 2
11 10) If both lnsulter and ~nsnltedare slaves noxal l~ab~llty
n ~ no
~ danfamaa (47 10 18 1)
The actao znaunarum was In some Lases concurrent w ~ t hone under the kx Corneha But t h ~ s
was not ava~lablewhere the wrong was done to a slave (47 10 5 6) As to the concurrence of
the actao anaunalum w ~ t hone for dan~num,there was hspute among the jurists bee 47 10 15
46, 44 7 32 34 pr 41 1 53, 9 2 5 1, 19 5 14 1 48 5 b p1 etc The matter has no
spec181connexlon w ~ t hthe case of slave9 See G~rard,hlanuel 396, Pernlce, Labeo, 2 1 45
The dom~nantvlew seems to be that the actlons were cumulative
50 16 182
8 44 7 14

44 7 43 50 17 22 pr
a 15 1 41
f h e fact that the obl~gat~on
was not caualas made lt worthless m
44 7 14 1 2 b 13 pr
many cases h masters promise to free h ~ slave
s
meant noth~ng(C 7 16 36) A promlse to
give surety was not satisfied by offering a slave unless the circumstances made the master h b l e
an aol~durn4b 1 3 post Chh IK vxrx
G 1 119
6 26 1 14 15
6 28 1 16 19
28 1 20 7 T h s IS sublect to the rule already menhoned as to error communas (C 6 23 1)
They could of coulse wnte the all1 at the testators direction 28 1 28
' 2 11 13 4 5 7 2 49 1 28 pr G 3 179
9 2 8 8 2 , 2 11 13, 50 17 107.
lo 2 11 9 y r 13 If they dld so promlse when supposed to be free fresh secnrlty could be
demanded ~t WLS no case for the rule error communas facat aus to make the master wholly
hable was urnfax to h ~ m To have a l~ab~llty
only de peculao was unfalr to the other To make
the slave liable was mean~ngless2 8 8 2
" 5 1 44 1, C 3 41 5 , C 3 1 6, 7
S~mllarly comprom%asum by eerws is null,
15 1 3 8-11
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an exceptio dolil. On the other hand if the pact had been ne peteretw,
or ne a domino peteretur, then, whether the original transaction had
been the slave's or not, the pact gave an exceptio pacti conzlenti2. The
distinction is not unmeaning: whether there had or had not been a
pact was a question of fact: whether there had been dolus or not left
more to the i,udex. They could not interrogare i n iure or be interrogated to any purpose3. As they could not be parties, so they could
not sit in judgment. We are told that they could not act as iudices,
not, it is said, for lack of ability, but because, as in the case of women,
moribus receptum est4. Similarly they could not be arbitrators : if a slave
were appointed we are told that as a matter of convenience, if he became
free before decision, the parties might agree to accept his decision. But
this depends on his freedom, and is only a way of avoiding the trouble
of a new appointment 4
There were other less obvious cases. Slaves could not be custodes
ventris against supposititious childrena, though they might accompany
the person responsible. This is an express provision of the Edict: its
reason is that such a autos is likely to be required to give evidence,
and the evidence of slaves was not readily admitted. They could not
opus novum nuntiare, their nunticctio being a nullity. This seems to
be due to the fact that the nuntiatio was a procedural act specially
prescribed in the Edict as the first step in a process, aiming at an
injunction7. On the other hand, nuntiatio could be made to a slave.
The receipt of the notice was no formal act: we are indeed told that
i t may be made to anyone, provided it be i n re presenti operis so that
the dominus may hear of its.
There are some exceptions to this rule of exclusion, but they are
only such as to throw the rule itself into relief, for the exceptional
nature of the case is always either obvious, or expressly indicated.
Thus though they could not be cwtodes ventriss, yet, if a slave were
instituted si nemo natus erit, he was allowed to take some of the
formal precautions against sapposititious children : the exception being
expressly based on his potential freedom lo. For similar reasons, though
they could not have procurators in lawsuits, they might have ndsertores
2 2. 14. 17. 7-19, 21. 1.
2. 14. 21. 1.
11. 1. 9. 2. They could not have procurators for lawsuits as they could not be concerned
therein. 3. 3. 33.
4 5.1.12. 2.
As to error, ante, p. 6. So they wuld not consent to the choice of
8 4. 8. 9. r
arbitrator, an: the decision of one so appointed was uot binding on either party, 4. 8. 32. 8.
7 39. 1. 5. 1.
6 25. 4. 1. 10.
a Ibid., h. t. 5. 2. The trespasses mentioned by Cicero (Pro Caecina, 8. 11 ; Pro TuUo, 8)
were mere trespasses, not procedural acts, though they had procedural effects.
9 25. 4. 1. 10.
10 25. 4. 1. 13. The act does not create obligation; thus no question arises of acts done in
slavery profiting after liberty,post, Ch. XXIX.
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later pocuratores) in causae 2iberales1. One set of texts raises an
appasent difficulty. A slave could offer, and take if i t were offered to
him, an extra-judicial oath, with the usual obligatory results, subject
to some
not here materiala. There was nothing exceptional
in this. But the extra-judicial oath, being purely matter of agreement,
could always be refused, and one to whom i t was offered had not the
right, which existed in case of the judicial oath, to offer i t back again :

iu&urandum quod ex conventione extra iudicium deferttu referri nun
p,test3. Another text says: si swvus meus delato vel relato ei iureiU1aandoiuravit.. ....put0 dandam mihi actionem vel exceptionem propter
conventionem4. The last words shew that the reference is to an extrajudicial oath: the word relato is explained by the fact that the
rule against relatio in such cases means only that if it were offered
back, the offeree need not take it. The case supposed in the text is
that the slave has offered an oath : the offeree has returned i t and the
slave has then voluntarily taken it.
AS incapable of taking part in procedure slaves could not be formal
a.cc~csatoresin criminal charges5. It is no doubt partly on account of
this exclusion that Hadxian enacted that complaints by slaves of illtreatment by their masters were not to be regarded as accusations4.
But it was in general as open to them as it was to freemen to "inform,"
i.e. to make delationes to the fisc of cases in which property is claimable
by the fisc, and also of criminal offences. Both kinds of information
are called delatio, though in legal texts the term is more commonly
applied to fiscal cases: i.e. to notifications to the fisc of property to
which it has a claim (such as born vacantia), which someone is holding
without right. The two classes may indeed overlap, since the right of
the fix may be due to the commission of a crime involving forfeiture.
Informers were entitled to a reward, a fact which produced a class of
professional delatores, the evil results compelling a number of enactments punishing false delations to the fisc, and, in some cases, true
Ones7. Delatio of crime was a form of blackmailing, which called for

-

Pout, Ch. x x v ~ u . A slave could formally begin proceedings for a libellus to the Emperor
On ,murder of his master. The case is exceptional, and moreover, the denouncing slave could
claim his liberty, C. 1. 19. 1. Slaves could not appeal on behalf of absent master, but where
possession was held on behalf of an absentee, and was invaded by force, the case being urgent,
the judges were to hear even his slaves, C. Th. 4.22.1= C. 8. 5. 1; C. Th. 4.22.4 (396). Slaves
apply for bornrum poasessio for the master, but this could be given without application,
37.1. 7.
a
2. 20-23.
Post, Ch. rx.
2. 17.
pr. any gift, 34. 9. 5.
4 12.
. 25.
This had advantages: one who accuses a wiU as 12.
falsum
loses
A 2slave
a gift of liberty by, fr. induced a h m ,on whom his liberty was not charged. to attack the
wll' asfala.ni.
He fafied and lost his gift: the fc. was not affected. the slave not being an
accuaator, 48.10. 24.
of its application to criminal charge., see p. 86. n. 2. See however, Mommsen.
Strafrecht, 879.
prohibitions P. 5. 13. 1; False delations, 49. 14. 24, C. Th. 10. 10 passim,
la ll.6; True delations. 34.9. 1, C. Th. 10.10 pouina, C. lo. 11.6, 7. Rein, Criminalrecht,
s24 ; MOmmSen,Strafrecht, 877 syp.
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repression as early as A.D. 201, but an information, if proved, does not
seem to have been punishable in ordinary cases2. But even for crimes
slaves were forbidden to inform against their domini. I t seems that
Constantine allowed no exceptions, but ordered the slaves to be in all
cases crucified unheard3. Several enactments toward the close of the
century except maiestas4, and Justinian's Code omits this prohibition
in Constantine's enactment5. And the Digest, laying down the general
prohibition as to fiscal causes, and crediting i t to Severus6, allows slaves
to accuse their masters for maiestas, for suppressing wills giving them
liberty, for frauds on the annona pziblica, for coining, regrating, and
revenue offences7.
The capacity of slaves as witnesses requires fuller treatment. As a
rule their evidence was not admissible in civil cases8. But the exclusion
of such evidence, besides being a sort of self-denying ordinance, must
have led to miscarriages of justice. Accordingly, convenience suggested
a number of exceptions. Of these the most important is that they
might give evidence in matters in which they were concerned-de s ~ o
facto-in the absence of other modes of proof, e.g. in case of transactions
with then] without witnesses9. We have no limitative enumeration of
the cases in which their evidence was admittedJ0. Justinian adverts to
a distinction drawn by earlier leges in the case of hereditas, according
as the question is of the hereditas itself or of res in it, and provides
that, whatever the form of the action, slaves shall be put to question
only as to res corporales, and only those slaves who had charge of the
thing, but in that case even if they had freedom by the will. Probably
the older law allowed no " examination " of slaves given freed0111 unless
the will was disputed, and then allowed i t freely". A text in the Digest
may be read as saying that slaves may be tortured in any res pecuniaria
if the truth cannot otherwise be reached", but i t probably means rather
that it is not to be done in any res pecuniaria if the truth can otherwise
be reached. If understood in the former sense, i t would render meaningless the texts which speak of torture of slaves as admissible in certain
Coll. 8. 7. 2 3.
Delation adcrime, 34. 9. 1 ; 37. 14. 1, 5 ; C. Th. 9. 5. 1 ; 9. 7. 2 ; 9. 16. 1 ; 10. 10. 1 , , 2 .
Rein, loc. cit.; Mommsen, op. cit. 493 sqq. C. 10. 11. 4, notzssimum est eos solos e r s e c r a b ~ l ~
nulltiatores esse quijkco d e f e unt.
~
3 C. Th. 9. 5. 1. Brnns, op. cit. i. 249 for a fragment of the original of this [ex. See also
C. 10. 11. 8. 2.
4C.Th.9.6.2,3;C.9.1.20;10.11.6.
49. 14. 2. 6.
5 C . 9 . 8 . 3 ; C.Th.10.10.17.
? P . 5 . 1 3 . 3 ; 4 8 . 4 . 7 . 2 ; 4 8 . 1 0 . 7 ; 4 8 . 1 2 . 1 ;5 . 1 . 5 3 ; C . 1 0 . 1 1 . 7 , 8 . 2 . T h e r u l e a s t o
The
rules
are somewhat similar to those as to
ar~nnr~snion
of
wills
dates
from
M.
Aurelins.
- - r r - ---evidence of slaves against their masters.
9
P
.
5
.
1
6
.
1
,
2
;
D
.
2
2
.
5
.7; C.9.41.15.
8 Nov. 90. 6.
10 Cases as to ownership of them (C. 3. 32. 10; 9 . 4 1 . 12). tutela, disputed ltereditos ( P . 5. 15.
6 ; 5 . 1 6 . 2 ; D . 34.9.5.15 ; 48.10.24; C. 9.41.13), edzctum Carbo11imum(37.10.3.5). Justinian
nllowed them to be examined as to the correctness of the inventory made by the heres (N. 1. 2).
19 48. 18. 9.pr., Pius and Severus.
11 C. 9. 41. 18; post, Ch. XI.
1
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urgent cases, and subject to the same restriction1, and would be inconsistent with another text which implies that the evidence of slaves was
admissible only in a limited class of casesa.
cases in which the evidence of slaves was admissible i t was taken
normally by torture3; indeed it appears that it could not be received in
fom2. It should be added that, while the evidence of slaves
any
,as not to be used except where proof was lacking, on the other hand
recourse was not to be had to it, a t least in later law4, unless there was
*lready some evidence6.
In criminal matters also the examination of slaves was, normally, by
torturee. But evidence SO obtained is always doubtful: scorn of the
torture and hope to placate the torturers were possibilities to bk considered before i t was applied7. It was therefore subject to some
restrictions, in the framing of which no doubt humanity had some
There must be no torture unless there is on the one hand,
need of further evidence, and on the other. a t least, one witness,
alreadyg. As early as Augllstus i t was enacted that torture was not
to be resorted to except in serious crimelo, and Hadrian provided
that those slaves were first to be tortured who were most likely to be
informed on the matter". A third person's slaves could be tortured
without his offering them, but only singly, and only when security
or promise had been given for their value, with a double penalty if
it were per calumniam accusatoris12. The value could be recovered by
an action praescriptis verbis though the agreement were ioformal18. A
slave manumitted to avoid the torture could still be torturedi4. On
the other hand slaves ex domo accusatoris were not to be too readily
accepted for torture16. Slaves were not to be killed under torture, ut
sahi sint innocentiae nut supplicioi6. I t is clear that the
in
of the torments had a very wide discretion. But the torture
ca. IV]

e.g.
P. 5.C.16.
9. 241.
. C.
12.3. 32. 10; D. 48. 18. "3.
9. pr.,5.20.
21. 2.Mommsen, ep. cit. 412 sqq.

s.

22. 3. 7 ;
2. 17. 1'2, wrongful admiss~onof it waa ground of appeal, 48. 19. 20.
21. 1. 58. 2.
648.19.1,9.1; C.4.20.8.
48. 18. 1. 23, and adjoining texts. In one case torture was preferred to a cruel master,
48. 18. 1. 27. Similar case Val. Max. 8. 4. Mommsen, Strafrecht, 416, says that the object
being to see if he changes his language under torture, there would be none if the facts were
not contradicted. But the court might wish to satisfy itself. Cp. p. 96, n. 2.
But a slave might be tortured many times: Val. Max. loc. eit. speaks of octier tortus.
". 5. 14. 4 ; C. 9. 41. 8 ; D. 48. 18. 1. 1, 2, 10. 3 , l S . 3, 20. No judgment on sole evidence
of a tortured slave.
-.
l1 4s. 18. 1. 2. Women to be tortured only in extreme cases and 011 suspicion: pregnant
"Omen not at all, D. 48. 19. 3; P. 1. 12. 4 . C. 9. 41. 3. Pius seems to have laid down the same
for children under 14 but the textslsuggest that in later law the rule did not apply to
maiestas and was not abso1;te 48. 18. 10 15. 1.
la C. 9. 41. 7 ; C. 9. 46. 6; k. 5. 16. 31 D. 48. 18. 13.
5. 8. The text deals with a suspected slave but the rule is probably general.
l4 48. 18. 1. 13; P . 5. 16. 9 ; Coll. 4. 12. 8 ; the'rule is attributed to Pins. Post, Ch. Ixv.
sometimes deposited with septrester, ut y w s t i o haheatur. 16. 3. 7 . p r .
Is 48. 18. 1 . 3 , 10. 4.
16 48. 18. 7.
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was to be in reason and this was for the judge to determine1. I t
seems indeed that the question whether a man should be tortured at
all was always in the discretion of the court, and not of a party2.
I t is frequently laid down that a slave is not to be examined for3 or
against4 his dominus, or one jointly owned for or against either masters.
As to evidence against domini this is a very ancient rule. Tacitus,
speaking of A.D. 16, alludes to it as based on vetus senatus-consulturn6,
According to Dio Cassius?, Julius Caesar solemnly confirmed the rule.
Cicero in several passages8 refers to it, basing i t not on the doubtfulness of the evidence, but on the reason that it exposes the master to an
ignominy worse than death. Allgustus and Tiberius evaded the rule
(in maiestas), by ordering the slave to be sold to an actor publicuso.
Tiberius even disregarded it altogetherL0.
The exclusion of evidence on behalf of the master seems a much
later notion. From the language of Tacitus it does not seem to have
existed in A.D. 2011. A text from Papinian quotes Hadrian as holding
such evidence admissiblen. On the other hand Paul speaks of the
evidence as excluded13, and an enactment of A.D. 240 speaks of this
as an old established rule14. It is plainly the settled rule of the Corpus
Iuris.
The rule applied even though the master offered them or an outsider was willing to pay their price1" Ownership shewn as a fact,
whatever its origin, barred the quaestio16. Nor could those who had
formerly belonged to him be heard1'. Bonae jidei possession equally
barred the evidence's. It was not merely excluded: it was capitally
punished, at least if volunteeredlg, and it may be added that evidence
without torture was equally inadmis~ible~~.
The exclusion applied also
48. 18. 10. 3.
Mommsen, o p . cit. 412: a slave witness is likely to become a defendant: the texts do
not distinguish clearly.
Y C.4.20.S; C.9.41.6,7,,14.
4 P . 1 . 1 2 . 3 ; 5 . 1 3 . 3 ; 5 . 1 6 . 4 ; C . 4 . 2 0 . 8 ; 9 . 4 1 . 6 , 7 ; D . 1 . 1 2 . 1 . 8 ; 48.18.1.5,9. 1,15.
2, 18. 5, 6, 7.
6 P . F i . I f i . 6 ; C . 9 . 4 1 . 1 3 ; D . 4 8 . 1 8 . 3 . Incivilor criminal cases, P. 5. 16. 5.
6 Ann. 2. 30.
7 Dio Cass. 57. 19.
8 Pro Milone, 2'2 ; Pro Rege Deiotaro, 1.
10 Dio C. 57. 19.
0 Taciti Ann. 2. 30: 3. 67: Dio C. 55. 5.
11 Ann. 3. 14.
18 48. 18. 17. 2.
18 P . 2. 17. 12. He seems to admit it in D . 29. 5. 6. 2. But it was allowed in the case there
dealt with. I'ost, p. 95.
15 48. 18. 1. 18, 18. 7.
1 4 C. 9. 41. 6.
16 48. 18. 18. 8 ; P. 5. 16. 8b. It was the first thing looked at. Servus heredis could not be
tortured i?~re hereditaria though it was supposed he had been bought to bar his eridence, 48. 1%
1

2

1. 6.
l7 C. 9. 41. 14; e.g. a servus poenae formerly his, 48. 18. 17. 3, or one he had redhibited or
sold (48. 18. 1 1 , l S . 6 ; P . 5. 16. 8. Cp. 21. 1. 60; 47. 2. 17. 2 ; ante, p. 61).
48. 18. 1. 8. If owners hi^ in litigation.
. he who gave securlty was owner for this purpose,
h . t . 15. 2.
'"ommsen,
op. eit. 415, citing C. Th. 9. 6. 3, 10. 10. 17 (C. 9 . 1 . 2 0 ; 10.11.6), C. 1 0 . 1 1 . 8 . 2 .
E m s , Fontes, i. 250.
48. 18. 1. 16, 9. 1.

"

slaves owned by father, child, or ward, except, in the last case, in

the a c t i ~tutelae1.

On the other hand an ownership created - after
proceedings were
.
no bar, nor was apparent ownership under a transaction
begun
absolutely voidz. The slave of a corporation could be heard
which
against its members: they did not own him3. And servi hereditani
are not slaves of the claimants of the hereditas, at any rate in an action
concerning it, involving an allegation that the will was forged4. The
uncertainty of ownership is mentioned, but this might better have led
to exclusion.
~t was not only in relation to evidence on behalf of the dominus
the rules underwent change : i t is clear that in many other points
the rules of later law are the result of an evolution, the tendency being
in the direction of exclusion. Thus Paul allows torture of a
slave, collusively purchased, the purchase being rescinded and the rice
returned5. The Digest appears to limit this to the case where the
acquisition is after the case has begun6. SOPaul says that a slave
manumitted to avoid torture can still be tortured7. The Digest in an
extract from a work of Ulpian lays down the same rule, attributing it
to Pius, and adding, dummodo in caput domini non torqueaturs. If a
slave under torture did incidentally reveal something against his master,
it was laid down by Trajan that this was evidence" and Hadrian
speaks, obscurely, in the same senselo. Elsewhere, however, Hadrian
and Caracalla are credited with the contrary viewu, and we are told
that the opinion of Trajan was departed from in many constitutionsl2.
Severus and Caracalla say that such evidence is to be received only
when there is no other proofu. Paul declares that i t is not to be
listened to at all". I n A.D. 240 this is declared to have been long
settled15, and, the enactment of Severus and Caracalla having been
inserted in the Digest, in a somewhat altered formI6, this m ~ l s tbe
taken as the accepted view : the safety of owners is not to be in
the hands of their slaves. What is demonstrated in these cases is
highly probable in some others. Thus it is likely that the extensions
Owner to bmae j d e i possessor^^^, and to slaves of near relatives and
are latela : the original rule having applied only to actual owners.
h. t . 10. 2, even castreasispeeabii, C. 9. 41. 2.
a 4 8 . 1 8 . 1 . 14.15.
1. 8. 1 ; 48. 18. 1. 7.
D . 48. 18. 2 lays it down more generally.
G 48. 18. 1. 14.
7 P. 5. 16. 9.
48. 18. 1. 13.
0 48. 18. 1. 19.
10 h . t . 1. 22.
l1 h . t . 1. 5.
'2 h . t . 1. 19.
13 C. 9. 41. 1. 1.
l4 48. 18. 18. 5 . P. 5. 16. 4.
16 C. 9. 41. 6.
48. 18. 1. 16.' Cf. C. 9. 41. 1. Wallon, op. c i t . 3. App. 1.2 for some telllporary cases.
!7 48. 18. 1. (1.
p. 88. So the rule that s m u s damnati can be tortured, in eaput eiw, may have
been law always, but the assigned reason, *nia deslelrnt eius esre (48. 18. 1.12). squares ill with
what
beer1 said as to past ownership (p. 88) and suggests that the rule of exclusion was kte.

C . 9.41. 10.
'' p.
5. 16. 7.
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There were some crimes to which the rule did not apply1. Cicero
speaks of corruption of Vestal Virgins, and coniuratioz as exceptions.
It is, however, remarked by Mommsen that these republican exceptions
are political3, and he thinks legal exceptions do not begin till Severus.
I t seems likely, however, that the exception, shortly to be mentioned,
for the case of murder of a master was earlier. However this may- be,.
Severus allowed the evidence in adultery,
" - muiestas and fraud on the
revenue4. These exceptions are constant (except for a short time under
the Emperor Tacitus, who abolished them all5) and are repeatedly reaffirmeda. Other exceptions are mentioned. Several texts mention
regrating, i.e. creating an artifical scarcity in food supplies7. Hermogenianus mentions coinage offencess. Constantine allowed the evidence
where a woman cohabited with her slaveg, and also laid i t down that a
slave might be tortured, to discover if his dominzts had prompted him to
run away to a third person in order to involve him in the liability for
receivingfugitiwil". The evidence was not admitted in ordinary crimes
of violencell. Thus the texts of the Digest allowing the slave of conlmon
owners to be tortured in the case of rnurder of one of them, where
the other is suspectedlz, are the result of the Sc. Silanianum, and the
complementary legislation13.
PaulMtells us that if a slave, who has run away, says, on discovery, in
the presence of trustworthy people, that he had previously run away
from his master, this is evidence available in the actio redhibitoria.
ElsewhereI5 he tells that in absence of proof of earlier flight, servi responsioni credendum est : in se eninz inte~rogarinon pro domino aut in
dominzcm vzdetur. This text appears in the Digest with quaestioni
instead of responsioni. The reason is bad and Paul is the only authority
for the rule. I n the Sententiae he expresses a rule that a slave's evidence
in such a matter is admissible ; the change of word in the Digest means
little. But the other test, which may be the original statement, need
mean no more than that the evidence of trustworthy people as to what the
slave had been heard to say on such a matter, out of court and not under
pressure, was admissible. I n relation to offences under the Lex Iulia de adulteriis elaborate
provisions are laid down. Slaves could be examined against their
2 Pro Milone, 212; Part. Orat. 34. 118.
1. 12. 1. 8.
"lav.
Vop., Tacitus 9. 4.
C. 9. 41. 1.
op. cit. 414.
6 C . . T h . 9 . 6 . 2 ; C . 5 . 1 7 . 8 . 6 ; 9 . 8 . 6 ; D . 5 . 1 . 5 3 ; 4 8 . 4 . 7 . 2 ; 4 8 . 1 8 . 1 0 . 1 . Someofthe
texts deal with delatioil and accusation, but if this was allowed evidence was.
1 5. 1. 53; 48. 12. 1. All dealing with accusation. Cp. 48. 2. 13.
'JC.Th.9.9.l;C.9.11.1.
10 C. 6. 1. 4. 4.
5. 1. 53.
11 Milo's nlanumissions are a precaution not so much against law, as against a n uncontrollable administration.
12 .29. 5. 6. 2; 48. 18. 17. 2. Hadrian.
18 post, p. 95. Thus when owner is killed, servi hereditarii may be tortured though heres is
a suucr, and the evidence implicates him. 29. 5. 6. 1.
1~~.2.17.12;~.22.3.7.
21. 1. 58. 2.
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owners, whether the accuser were a relative or not1. I t might be a
slave of the accused or of the husband or wife of the accusedz. The
pint seems to be not only that slaves may here be tortured against
their master, but that this is the regl~larmode of procedure and that
there need be no preliminary evidence, or any special reason to think
this slave knows something about the matter. If a slave, liable to
torture in such a case, is freed to avoid the torture, the manumission
is null, a rule of Paul, somewhat stronger than that laid down by him
cases3. The accuser and the ;tccused must both be present4.
in
After torture the slaves vest in the State, if and so far as the accused had
any interest in thern, in order that they may not fear to tell the truth5.
Even if they deny, they stiII become public property, that theS may not
p f i t by any liea. So also do slaves of the accuser, but not slaves of
eztranei, since in their case the reason does not exist'. I f the accused
is acquitted he or she can recover from the accuser, apart from cnZ?L,mnia,
the estimated single value of the damages. If he is condemned, the
surviving slaves publicanturs.
The general proposition that slaves were liable for crime needs no
prooflo. The master's right of punishment (which did not necessarily
exclude the right of the public authority) was lost, as to serious
crime, early in the Empire1'. They must be tried where they had
offended12, and thus the domin~ls,(who could defend by himself or a
procurator13,) must defend there, and could not have the case removed
to his own province1" 'The master's refusal to defend did not amount
to a conviction, or to dereliction. He remained owner; the slave might
be defended by anyone, and would in any case be tried, and if innocent
acquittedI5. Slaves might be tortured on suspicion, and there was an
actio ad ezhibendum for ttieir production for this purposela. They might
48. 18. 4, 5, 17. pr. not merely to give every protection, but because it could l~ardlyhave
been dolle without knowledge of the slaves, Coll. 4. 1.2. 8. I t was not allowed for stup-us,
(48.18. 4, 17. 1) or incest unless adlilterous 48. 5. 40. 8 ; 48. 18. 5. Val. Max. 6. 8.
a Call. 4. 11. 1 ; 4. 12. 8 ; C. Th. 9. 7. 4 ; C. 5. 17. 8. 6 ; 9. 9. 3 ; D. 48. 18. 1. 11, or of
asce~ldentsor even strangers if employed by the accused, 48. 5. 28. 6, or one in whom he or she
had a usufruct or b. f. possession: it might be a ~tutuliberor one to whom fideicommissary
liberty was (lu;, 48. 5. 28. &lo.
Macrobius Sat. 1. 11. If the slave is declared by both
Parents to have been dear to the accused his evhence is to have little weight.
P. 5. 16. 9. Call. 4. 12. 8.
4 48. 5. 28. 7.
48. 5.28. i i , 12.
6 h. 1. 13.
7 h. 1. 14.
48. 5. 28. 15, 29, Cond. ex lege. If the slave is accused double his value may be payable,
48. 6 . 28 pr,
-. -.
lo from ante-Justinianian sources: Playium (Coll. 14. 3 ; C. Th. 9. 18. 1 ) ; crimes of violence
(P. 18. 1 ; C. Th. 9. 10. 4. 9. 24. 2 ; 9. 45. 5). Fiscal offences and Delation (ante, p. 85).
c0h'b~ic.Th.g.21.L). S e ~ a l s o P . 5 . 1 3 . 3 ;Coll.14.2.3; C . T h . 7 . 1 8 . 2 ; h . t . 9 . 3 ; 9 9 . 1 ;
12'1.6*50etc. Cp.C.1.1.2.4;9.14.1;D.2.l.7.1;47.9.1.pr.;48.8.4.2;48.10.1.13,etc.
l1 Ante, P. 36.
1% 48. 2. 7. 4.
l8 48. 1. 11; C. 9. 2. 2; anyone in fact can defend, 48. 1. 9; 48. 19. 19.
'f 48. 2. 7. 4.
48.1. 9 . 48. 19. 19. Though his ownership remained he could not free, p o ~ t Ch.
,
xxv.
Is 10. 4.26.
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not, honever, be tortured tlll the accuser has signed the charge, and
given the usual undertakings1 One to whom fideicommissary liberty
was due was not to be tortured till the confession of someone else had
raised suspicion against him2 Servz heredztarzz left to a heres or
extrnneus might be tortured on suspicion of having made away with
property, and need not be delivered till after this was done3 So a
slave might be tortured on suspicion of adultery with the wife, she
being tried first to a v o ~ dpraezudzczum4
In c a p ~ t a chaiges
l
whoever was defending must p v e security zudzczo
szstz, otherwise the slave would be kept in chains5 The rules of procedure and general principles are the same as when the accused is a
free man6, but i t must be remembered that a t no time was there a
general criminal law There was a mass of criminal lans, and principle
is not easy to find
I t should be noticed that the rule that slaves cannot take part in
judicial pioceedings is applied even where they are the accused. We
have seen that the master, or indeed anyone, may defend them, and that
the defender is the real party is shewn by the fact that i t is thought
necessary to say that, after trial, ~t is the slave, not the defender,
who is condemned7. If no one defends, the court will not sentence at
once, but will try the issue8, and in such a case the slave is allowed,
e& necessztate, to plead his own cause-ut ex wnculzs causam dzcatO I n
like manner slaves could not appeal though others could for them
Modestinus says that, if no one will, zpsz servo auxzlzu~nszbz znzplorare
non denegabzmus10 The meaning of this is not very clear. in any case
i t seems probable that in earlier law the slave who could get no one to
appeal was helpless The conceaslon, whatever it amounts to, may be
due to Justinian
The conditions of liability are not aiways the same Some crimes
could be committed only by slaves Thus none but slaves could incur
the penalties falling on fugztzvz" I t was capital for a slave knowingly

to oBer blmself for military service1. Slaves might be capitally puo1shed
claims a t law against t h e WSC,In certain cases2 Slaves or
for
lIbe?.tz were
for aspiring to the decurionate3 Slaves were
Itally punished for cohabiting with their mistresses4 I n some cases
cap
delatlon
Waq punishable in a slave where i t ~ o u l dnot have been SO in
a free mano
Conversely there were crimes for which a slave could not
oaing to t h e punishment or to t h e definit~on Here the heterobe
g e n e o u ~ a t u r eof the crinlinal law ir brought ~ n t ostrong relief.
~ ~ ~ ~ ltells
e l us
u sthat slaves can be accused under any law except
those lmposlng money penalties, or punishments, like relegattoe, not
to slaves, such as the lez Iulia de vz przvata, which fixes
only money ~enaltles', or the lex Cornelia znzurzarum, for the same
reason But in thls last case he says dumor ez poena eztra ordznem
zmlnanebzt H e also tells us that the le& Pompeia de parmczdzzs does
not, on its terms, apply to slaves slnce i t speaks of relatives, but that,
as m t u r a communzs est, i t is extended to them8 On the other hand
we are told by Callistiatus that termznum motum, for which the old
imposed a fine, was capital in a slave unless the master paid the
multa, a rule akin to that applied in delict, and one which might have
been expected to be generalisedg For bepulchrz molatzo a freeman
incurred a fine a slave was punished, extra ordzneml~
I n relation to punishment there were numerous differences In
theft and similar cases the crimlnal llabillty mas alternative
a
noxal actioni1 There was prescription in adultery b u t not if the
accused was a slave12. The punishment might be different in the
case of slaves, and in most cases was more severe13 And though
they had obtained freedom In the interval, they were to be
as slaveslJ
Vznculu perpetua though always unlawtul seem to have
been occasionally imposed on slaves"
A sturdy vagrant was
Pl~nyEpist Tra] 30, but the Digest whlle excludmg dan~natzof many klnds does not lay
down this rule
Nov T h e d 17 1 Apparently temporary
3 C 10 33
C Th 9 9 1, C 9 11 1 Extended to ltberta, Nov Anthem 1 Elaborate rules as to
Pmlshment of woman

'

C Th 9 1 14 C 9 2 13 Undertaklngs 48 2 7
48 18 19 The following notes give many references to tortnre on susplclon
10 2 18 pr
3 30 67 p r
One clalming tortule of slave on suspicion of adultery or
4 1 1 2 1 5 ' 48 5 34 p, Plus
n t h ~ rr.~ l rn nmust
n t l u d ~ se dlre~tionDay donble hls value to the person Interested owiyr
~
pledgee or bona fide l;nyer from ilon oGnir divis~onbemg made between common owners and
owner and fructnary 19 5 8 , 48 5 28 pr -4
This 1s by way of security as m case of slngle
valne where tortuie of slave as wltness is cla~med,48 5 28 16 In 1 2 4 15 a slave handed
over for quae~fzo
to be returned d mnocent 1s handed to Pr mgzlimh as If caught 111 act and at
d pass, fici tz and ad exhrbe?~dunt
once kllled Condactzo and if ownership d ~ not
5 I f domtnun 1s awnv or has liot at the momerlt the means, he Lan come in later without undue
delay,& 2 1 7 , 48 3 "2
Those barred from accuslug a freeman of adulten
6 48 2 12 3 (SCCott~anum,
A D 20)
d gene~alpardons on occasion of fenae d ~ not
d
cannot accuse a slave But Domitlan ~ r o v ~ d ethat
apply to slaves who were undefended 48 3 2 , 48 16 16 Muior differences, e g C 9 4 6 2,s
7 C 9 2 2
* 48 19 19
9 4 8 3 2 , 2 9 5 25 1
11 Post, Ch XXI
10 49 1 15, 18
1
2

--

---

-~ -

~

Atzte p 8,
6 But see post, p 94
Forfeiture of of bona Though not personally llable they mlght be the homznes coactr,
48 7 2 A
48 2 12 4 The l e z Coruelia de jalsu coveled slaves who in a ULU wrote g~fteof l~berty
to themselves and by interpretation t h o ~ ewriting gifts to the~rdomtnz, 48 10 10, 15 1
47 2 1 7 1 Hadriau substituted ordnlary crlrmnal pwushments (h t 2)
The sunllar
chlulge ln PZugaurn may be due to the same cause, ante, p 33
lo 47 12 3 11
1147 2 93,C 3 41 3
la C 9 9 25
Here it was not tlme but condonat~on M Aurellus ordered a husband to
Pronecute the gullty slave, though the wlfe was protected by tune 48 2 5
Thewhlch
uzr, even
afrlrtw famtlu~s could kdl a sl+ve adulterous wlth hib wlfe nnder cvcumstances
dld
not
k l h i g of other than base persons, 48 5 25
IS 47 9 4 1, 48 19 16 3, 28 16
For lrst of punishments for slaves, shewlng greater
Beventy, 48 19 10 Wallon, op ctt 2 198, Kern, op cat 913, Mommsen, Strafrecht,
1072
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to anyone who denounced him, a right of action being reserved to his
domi,ausl. lpurtunt ceased to be capital in slaves when the Edict
made i t a private delict in freemen5. Though condemnation as a
servus poenae ended ownership, temporary punishment did not, and
the peculizma of any slave condemned was restored to his dominusa.
A slave being bound to obey, the command of the dominas, or of
his tutor or curator, might be a defence in matters quae non habent
atrocitatem fuci,lo?-is vel sceleris? Where a slave wrote a gift of
liberty to himself, a t the order of his dominus, who did not subscribe
it, but acknowledged i t in letters, he was not free but was not liable
under the lex Cornelia de fulsis5. But command was no defence for
murder, robbery, piracy, or any violent crime unless committed in the
course of a b w ~ afide claim of rightG. I t did not excuse for occisio,
under the lex Cornelia de sicariis, though reasonable defence of the
master would. Apparently i t did not excuse for iniu7ia7 or for furturns.
I n some cases i t reduced the penalty. Thus, for a slave who committed
gross violence, death was the penalty, under the lex Iulia de vi, but if
i t were bj his master's orders he was condemned i n metallumO. SO, for
demolishing sepulchres the penalty was metallurn, but, if i t were done
iussu don~ini,the penalty was relegatioiu. We are told elsewhere that
this punishment was not applicable to slavesll. Mommsen suggests12 as
the reason that their place of residence was not a t their discretion.
The reason is hardly conclusive, and we have here an exception. But
these present euactments are somewhat haphazard: i t is not clear that
they express any real principle or policy.
The killing of masters by their slaves was the subject of special
legislation. There was a tradition of an ancient usage for all the slaves
in the house to be killed, if' one had killed the master : Nero, in A.D. 56,
obtained a senatus consult confirming this in general terms. The rule
errs by excess and defect: i t is needlessly cruel, and it requires prior
proof that one of t h e slaves has actually killed. I t does not appear in
the later ]awl3.

A
Silanianum, apparently of the time of Augustus, confirmed
by a
claudianum and a 9c Pisonia~lum,and again by a n Oratio
M. Aurelii~,provided for the torture of slaves if there was reason
the master had been k~lled by them. After the truth
to
had been discovered by torture the guilty slave might be executed1.
The slaves who might thus he tortured were those under the same roof
by-all who were near enough to help the master and failed to do
or
not, for instance, slaves who were in a remote part of the property,
so3;
on another estate4. I f i t occurred on a journey, those with him, or
who had fled, might be tortured, but if none was with him the Scc, did
not apply5. Those partly his might be tortured unless a t the time
protecting another owner6. Slaves freed by the will might be tortured,
but with caution7. Trajan added even inter vivos liberti with ius altuli
aurei!
The power extended to slaves of children not in potestas, to slaves
castre,asi~peculii, and, by a SC. of Nero, to those of wife or husbandg.
~t applied also on the death of a child, actual or adopted, living with
the pate7fundlias, whether in potestas or not (though the latter case
was doubted by Marcellus), even if the paterfamilias were a t the
moment cum hostibus or even dead, if his hereditas were not yet entered
onlo. But it did not apply to slaves of the mother where a child was
killedn, nor of socer where vir or uxor was killed12. Where a son,
instituted by his father, was killed before entry, a slave legated or
freed by the father's will might be tortured, the gift failing by the
torture13. The difficulty is that he is not and never would be the
heir's. Scaevola decides that the Sc. applies, probably because the
slave is the property of the hereditas, which represents the deceased
father14. If i t were a disinherited son, Paul holds that the slaves of
the father could not be tortured till i t was seen if the hereditas was
entered on: if llot, they could be tortured, for they would be hiu; if
i t was, they were alie&?5.

C. Th. 14. 18. 1; C. 11. 26. 1. For light offences,fEa~elliu verbemti, 48. 2.. 6 ; plotting
against life of dontinus, burnt alive, 48. 19. 28. 11 ; afroz iniun'o, condemned la nieta/lprt~&;
ordinary cases, scourged and returned for temporary chains, P. 5. 4. 22; 47. 10. 45; similar rule
for abactores, Y.5. 18. 1. As to returii to dominus, Mommuen, 01,. eit. 898. If dominus would
not receive them, sold if possible, if not, perpetual opus publicun~,48. 19. lO.pr.,post, Ch. xvxl.
For coining, killed, but no right of fisc arose: no forfeiture uilless dornintls knew. This rule was
t
general, P. 5. 12. 1';C. 9. la. 4.
2 (+.3. 189. A slave who dug up a public way might be fustigated by anyone: a freeman
w m ~ l dbe fined. 43. 10. 2. Another case. 47. 9. 4. 1.
Schol. ~ a s (Heimbach)
.
60. 52. 12 C. 9. 49. 1.
4 45.
bbctum v i aut clam. 43. 24. 11. 7, nndertakmg tacit
-. 24. 11. 7 : 50. 17. 157. ur.
ezcon~missun~,
35. 2. 13.
6' C. 9. 23. G,post, Ch. xxv. EfTect of subscriptio, 48. 10. 1. 8, 14,15. 3, m. 9.
1

~ - -

8 25. 2. 21. 1.
7 47. 10. 17. 8.
44. 7. 20.
' 0 C. 9. 19. 2 (390).
9C.Th.9.10.4;C.9.12.8.
12 Mommsen, op. cit. 968.
11 Ante, p. 93. But 40. 9. 2 also assumes its possibility.
18 Tac. A m . 13. 32, 14. 42.
6

sc,
sc

29. 5 ' h. t . 8 ; C. 6. 35. 11. Exact relatioil of these laws uncertaiu.
P. 5.;. 6.
?. 3. 5. 3; D. 29. 5. 1. 27, 28; C. 6. 35. 12. Hadriau laid down the restriction clearly,
Sllrjrkan,Hadrlan, 18. 11.
fixcellt suspects on other grounds, 29. 5. 1. 26, 30; P. 3. 5. 7.
:::3:5.3,6,8;
D.29.5.1.31.
." ZY. 5. 3. 4. SO might those subject to pledge or usufruct, or ~tatulibei-i,or those conltlOnall~
legated. But no torture of those to whom fc. of llberty was due uilless suspected, nor
Of
The 6%. speaks
of domin;held in usufruct or bonae $hi possessed by deceased, 29. 5. 1. 2-5.
29y5. 3. 1 6 . C. 9. 41. 5.
8 29. 5. 10. 11.
29. 5. 1. 14 '15 ; P. 3. 5. 5.
10 29. 5. 1. 7-9, 12, not those given in adoption.
l1 29. 5. 1. i i .

killing of foster-child did not bring the Sc. into operation, 29. 5. 1. 10, 16.
29. 5. 1. 13.
The reason in the text callnot be right (puio ezstinctum legatvm et Zilertas est). Thewill
might
fail: there might be other heredes.
l6 29. 5. 10.
la And
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The basis of the liability was that they did not render help, arm.
%S,
manu, clamore et obiectu corporisl. The torture was not punishment:
it was a preliminary to the supplicium which awaited the guilty person.
Not doing his best to save the dominus sufficed to justify torture,
more than this would of course be needed to conviction of the murder.
Though i t were clear who killed, the quaestio must continue, to discover
any prompters2. The lex Cornelia gave a money reward for revealing
the guilty slave3. Though the heir was accused the slaves might still
be tortured4. The Sc. applied only to open killing, not to poisoning
and secret killing, which the slaves could not have prevented7: it must
be certain that he was killed violently5. If the owner killed himself,
only those might be tortured who were present, able to prevent, and
failing to do so ; in that case they were liable not merely to torture, but
to punishment6.
Fear of personal harm was no defence, if they took no steps i n protection: they must prefer, says Hadrian, their master's safety to their
own7. But as failure to help was the ground of liability there were several
excuses. Thus, unless circumstances shewed them to be doli capacess,
child slaves might not be tortured, though they might be threatenedg.
Nor could those be tortured who did their best though they failed to
savelo. If the master lived some time and did not complain of the
slaves, or if, as Cornmodus ruled, he expressly absolved them, they were
not to be torturedu. If the husband killed the wife in adultery, there
was no torture, and if either killed the other, slaves were not to be
tortured without proof that they heard the cries and did not respond12.
I t should be added that even the master's dying accusation was not
proof entitling the a~~thorities
to proceed at once to suppliciurn without
further evidencei3.
These provisions are merely ancillary to the main provisions of the
Sc. Silanianum, the object of which was to secure that the death sholild
be avenged, by preventing beneficiaries of the estate from taking it, and
therefore freed slaves from getting freedom so that they could not be
tortured, till steps had been taken to bring the slayer to justice. I t

that the will should not be opened till the quaestio had been held
(i.e. all necessary enquiry made), with a penalty of forfeiture to the Fist,
and a further fine1. The will was not to be opened, no aditio was to be
mde,
bonorum possessio demanded, till the quaestio2, the time for
claims Of bonorum possessio being prolonged accordingly, except in case
of poiso,ing, where as there would be no quaestio there need be no
delays There was an adio popularis (half the penalty going to the
informer) against any who opened the will before the quuestio had been
held'. I f some slaves ran away and the will was opened and they were
freed by it they could still be tortured5.

"
a.

1 h. t. 19.
3 29. 5. 29.
IZ.

.',

2h.t.6.pr.,l7; P.3.5.12.
pr., and wnversely, punished one who concealed a slave liable under the Sc., h. t.

429.5.6.l;P.3.5.9.
5 29. 5. 6. 3, 1. 17-21,
24; P. seems to hold that there might be torture in case of poisoning,*
P . 3. 5 . 2 . This refers to the other orovisions of the Sc.. i.e. the exclusiou of the heres who does
not seek the murderer.
6 P. 3. 5 . 4 : D. 29. 5. 1. 22.23. The text observes that the Sc. does not auulv.
7 29. 5. 1. 'i8, 29.
8 h. t . 14.
9 h. t. 1.~52,-33.
lo h. 1. 34, 35. Mere pretence at help was 110 defence, h. 1. 36, 37. Other excuses were
sickness, helpless age, blindness, lunacy, dumbness so that they could not call, deafness so that
thev could not hear. shut uo or chained so that thev could not helu. at the time orotectine wife
or Lnsband of the okner, h - t . 3. 5, 11.
1' h. t. 1. 38, 2.
la h. t . 3. 2, 3.
l8 h. t. 3 . 1 . Slave so handed for supplicim was not in the hereditaepro Falcidia, 3 5 . 2 . 3 . 3 9 .
A .

-

1 p, 3. 5. 1 ; C. 6. 35. 3. Other enquiry may be needed besides torture of slaves, 29. 5. 1. 25.
Bv ,ye. Taurianofn_ penalties not enforceable after five years, save in parricide, when they are
perpetual, 29. 5. 13.
a 29.5.3.18,29; P . 3 . 5 . 1 .
s 29. 5. 21. p r . It appears that in later law similar delays might be ordered where other
05ences were supposed to have been committed by slaves. Dareste, N. R. H. 18. 58.3.
4 29. 5. 25. 2.
5 h. t. 3. 17, h. t. 25. 1. Justinian provided for a doubt left by this legislation as to the date
at which, in such cases, the liberty took effect, C. 6. 35. 11. Many details of these matters are
and seepost, Ch. XXV.

Scope of NoxuZ Liability

CHAPTER V.
THE SLAVE AS MAN. NON-COMSIERCIAL RELATIONS
DELICTS BY SLAVES.

(CONT.).

WE have now to consider the rights and liabilities which may be
created when a delict is committed by a slave. The general rule is
that upon such a delict a noxal action lies against the dominus, under
which he must either pay the damages ordinarily due for such a wrong,
or hand over the slave to the injured person. We are not directly concerned with the historical origin of this liability: i t is enough to say
that i t has been shewn1 that the system originated in private vengeance:
the money payment, originally an agreed composition, develops into a
payment due as of right, with the alternative of surrender: the pecuniary
aspect of the liability becomes more and more prominent, till the surrender of the slave loses all trace of its original vindictive purpose, and
is regarded as mere emolument, and the money composition comes to
be regarded by some of the jurists as the primary liability2. But the
system as we know it was elaborated by the classical jurists, who give
no sign of knowledge of the historical origin of the institution, and
whose determinations do not depend thereon3.
The X I 1 Tables distinguish between Furtum and Noxa4. firturn
here means furtunz nec manifestum, (the rnore serious case was capitally
punishable,) and Noxa no doubt refers to t h e other wrongs-mainly
forms of physical damage-for
which the Tables gave a money
penalty $. The provisions of the Tables as to most of these other matters
were early superseded, but t h e verbal distinction between furtum and
noxa was long retained in the transactions of everyday life. Varro, in
Holmes, Commo!l Law, 9 sqq.; Ihering, Geist. d. R. R. 5 11 a ; Girard, N. R. H. 12.31 8pp.
But see Cuq, Inst~tutlonsJurihques, 1. 368.
~G.4.75;Iu.4.8.pr.;4.17.l;D.5.3.20.5;9.4.1;42.1.6.1.
The texts give the reason for the alternative niode of discharge as being the injustice of
making the owner pay more than the value of the slave for his wrongdoing, the point npparently
being that as he has not been guilty of cuZpa, there is no logical reason why he should suffer at
all. See texts in last note and 47. 2. 62.5.
4 Bruns. Fontes. i. 38.
Some said ~ o x i meant
a
the harm done, noxa the slave, and that thls was the origin of the
name-noxal actions, 9. 3. 1. 8 ; 9. 4. 1. In. 4. 8. 1. On the verbal point, Roby, de usnfructa,
132 ; Dlommsen, Strafrecht, 7.
1

on sale, uses the formula, furtis no.&squel,and the
his forms of
same distinction is made in the contract notes of the second century of
the ~ ~ ~ I ti is ~
clear~ that
2 the
. expression noxa covered furturn in
the classical lalv3, SO that the distinction is not necessary. The Edict
recorded by Justinian speaks oaly of nolo', and though Pomponius
speaks Of a duty to promise f u i s nozispue solutum ease5,i t is likely
reflecting persistent usage.
that he is
jt may almost be said that there was no general theory of noxal
actions. We are told that they originated for some cases in the X I 1
Tables, for another case in the lex Aquilia, and for others (rapina and
iniulia)in the Edict8. I n damnum the special rules under the lex
~ ~ ~seem
i to
l be
i of
~ a very striking kind, and in the case of those
interdicts which were really delictal, we shall see that there wert: yet
other differences7.
The system of noxal actions applies essentiallj to delict, i.e. to
cases of civil injury, involving a 1ia.bility to money damages: i t does
not apply to claims on contract or quasi-contract, or to criminal proceedings of auy kind, or to proceedings for n~ultae" This limitation is
laid down in many texts. I n the case of nzultue the dominus was
sot~ietirnesheld directly liable for a penalty for the act of his slaves.
I t has been urged on the evidence of two texts, that, a t least in those
cases where a punishment was imposed on privat,e suit (as opposed to
iudicia publics), e.g. f u v t u n ~manifesturn uuder the X I 1 Tables, noxal
surrender was allowed. B u t i t has beell shewn"' that while one of these
textsn refers to the actio doli, which was certainly noxal in appropriate
cases, the other1=though i t refers both to criminal proceedings and to
noxal actions does not suggest t,hat they are overlapping classeslJ.
The system applies to the four chief delicts, and to t h e various
wrongs which were assimilated to them by actiones tctiles, etc.14 But i t
applies also to a very wide class of wrongs independent of these. Where
a slave, without his master's knowledge, carried off a n i n ius vocatus,
there was a noxal action'" If my slave built a structure which caused
rain to injure your property, my duty to remove i t was noxall! There

' Bruns, op. cit. ii. 65.

a ~ d i.. 288 spq.

where most of the concrete cases handled are of furtunl.
' 9.21.4.pmsim,
1. 1. 1.
21. 1. 46.
5

G . 4. 7 6 . In. 4. 8. 4.
Post, 1). i2s.
G. 4. 7 5 . In. 4. 8.pr.; D. 21. 1. 17. 18; 21. 2. 11. 1 ; 50. 16. 200, 238. 3.
6% 1. &(uinctia(Bruns, 01' tit. i. 116), Si sepvus fecerit doaliilus ei7c.s If8 centun~milia
popuzo Romano dare dnmnas esto.
11 4.4. 24. 3.
12 2. 9. 5.
Sell, Noxalrecht l l a syy.
IS For terminunb ~ o t l c m
tllere was solllething analogous to noxal surrender: domi?~vsmust
pay the mldta or hand over the slave for capital puirishmellt, 47. 21. 3. 1.
l4 G. arldI11.loec. eitt.; P. 5.20. 4; Coil, 12. 7. 6-41;D. 9. 4. 38. 3 ; 47. 8. 2. 16; 47. 10. 17. 4,
for damnum i n t u d a fuetum, 47. 8. 4. 15.
'" 7 . 1 . 2. 10.2.
l6 39. 3 . 8 . 7 . SOgenerally for opus r'ovum, 43. I . 5 ; 43. 16. 1. 11-16 ; 43. 24. 14.
O

'
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Scope of Noxal Liability
was a popularzs actzo sepulchrz vzolatz if B's slave lived, or built,
A's sepulchre he was punished, e$tra ordznem if he only resorted to ,t,
A had the above action in a noxal form1 The action under the lez
Plaetorla for overreaching minors appears to have been noxa12. We are
told that the actzo dolz was noxal, if the matter in which the dolus
occurred was of the kind which gives rise to noxal actions, but de
peculzo, if it was a matter which ordinarily g v e s rise to the actzo de
peculzo3. Although znzurza was an ordinary delict, and thus gave rise
to a noxal act~on,it does not seem that this was the usual course
Probably the damages in znzurza by a slave were ordinarily so small
that there would be no question of noxal surrender4, and another course
commonly taken was to hand over the slave to receive a thrashing and
be handed back agains This alternative punishment depended on the
common consent of the domznus, the zudex and the complainant6 once
duly carried out it barred further action by the injured person7
Though in principle it is clear that noxal surrender is not applicable
in cases of contract or clime, there are some ca7es that create difficulty
Delict may occur in connexion a i t h contract, and the questions to which
these cases g v e rise will require attention laters As to crime there 1s
no real difficulty, but it is obser~edby Cujas that in relation to a
number of cases, mostly of actzones poptilares, it is difficult to find any
principle He remarksg that in some such cases there is noxal liability,
eg for dezecta et effusa, where the slave is identifiedi0 in others, such as
Albz corruptzo there is no noxal surrender, but there is punishment
of the slaveL1,extra or dznem, apart from criminal liability l2 This punishment, extra ordznem, is sometimes called action zt2 servum it arises also
as me shall see in some cases of dezecta et effusai3 I t arlses in qome
private delicts, eg damnum zn turba, zncendmm, ~nzurza'~The actzo
popularzs sepulchrz vzolatz was ordinarily zn servurn, but, as we have
47 12 3' 11
Fr ad folm Fabian See Collectlo hbrorum luns al~teluzt p
the Lase on the level of anauna-see below
1

300 D 4 4 14 3 pots
Other cases are metus (4 1 16 I), sewz corruptzo
(11 3 14 3) arborum jtsi tzm eaeuarum (47 7 7 5-7)
wrongful measurement by slave of
memo7 (11 6 3 6) refusal to allow entry of a mzssrs an possesszouem (39 2 17 p , ) and
hsobed~euceto ce~talninterdicts Post p 128
4 3 9 4 4 4 24 3 Thus d a slave dolo malo ceased to possess a t111ng the master was
no longer llable to ad exhzbendum but he was noxally l~ahlefol d o h , or j u tun&(10 4 16)
In a matter arlslng out of contract the actzo dolz wa5 de peculzo 47 7 49

4 Under the kr Plaetor~aahere there was a s~mllaralternative the harmful transact~onwas
set aslde so that there m ~ g l be
~ t no damage
5 2 9 5 , 47 10 4.9
One text suggests that thls a a s the propel Louise (47 10 9 3)
though we are told elsewhere (h t 17 3) that what m~ghtbe a ligl~tnlatter ~f done by a freeman
m~ghtbe serlous ~f done by a slale crescat contumelaa ex pereona
6 47 10 17 4
C Th 13 3 1 (321) provides that If a slave msult a piofessor hls master must
flog h m IU the presence of the professor or pay a fine The ?lave mlght he held as a pledge but
j t 1s not said that surrender released In the Const as ~t appears 111 the Ccde (C 10 53 6),
these provlslons are omltted
7 47 10 17 6
s Post pp 122 sqq
Culas Ohsew xxn 40.
lO931p? h t 5 6
l1 2 1 7 P 1 13a 3 , Lenel, Ed Perp
7
12 48 10 31 yr , P 5 25 5
"'93 1 8
1447 8 4 1 5 , 4 7 9 1 p r

Noxal Liability. Potestas
might be noxal' Under the lex Plaetoria there was, in the
developed by the Praetor, as in tnzuna, the alternative2 Culss
dlscusses3
some of these inconsistencies, and explains them on the
ground that no action is noxal except by express enactment by leg
and that all these inconsistencies occur in the edict, the
or
praetor deciding whether the proceeding shall be noxal or not by
rons,derations,
apparently rather arbitrary, of the kind and magnl--tude of the offence
Noxal liability is only for the actual wrongdoing of the slave If
my <lave occupies a house from which something is thrown, he is the
o c c u p l ~and,
~ if he were a freeman, he would be liable But I shall
not be noxally liable it 1s not his delict Ulpian thinks that as the
thing ought not to go unpunished, the only thing to do is to deal with
t h o --slave extra ordznem4. SOwhere a slave is exerntor and goods are
wilfully destroyed by an employee, the mdster's liability will not be
nOxal, if the employee 1s not his slaves If he is, there will be a noxal
action, and if he 1s a vhcarzus of the exerrztor this action will be limited
to the peculzum of the exerntor6
seen,

u..v

The person primanly liable to be sued on the slave's delict is his
dolratnus The proceedings might begin, if necessary, wlth an actzo ad
exhrbendunz,for the production of the slave, but since the action might
proceed in his absence, this would be needed only where there was
doubt as to the ident~tyof the slave who had done the harm I n that
case there might be actzo ad exhzbendum for production of the famzlza,
and the plaintiff could then point out the one on account of whom he
wished to proceeds The liability depends not on the mere fact of
ownership but on potestas, which is defined as praesentzs corpoms copzam
facultatemque' and again as fa cult at en^ et potestatem exhzbendz ezuslo
These explanations are not too clear, but i t seems most probable that
the word refers to a physical state of things and has no relation to
right1' A slave in flight, or even away on a journey, peregre, IS not
in potestasi2 On the other hand a slave merely lent oi deposited 1s
st111 sol3 The same rule is laid down for one pledged, it is remarked
that the holder has not potestas in these cases, and the owner has,
lf he has the means to redeem the manX4 But though we are
47 311
1 38 11So a l ~ oa noxal actloll
2 4IS4dellled
2 4 3 for the case of th~rlgs
8 loc
suspended
cht
over a pubhc
was 44 7 5
4 7 5 4yLU
V a s t Ch x
1'
Except~oll
181 cases later
81043 7
50
Lenel
16 LI!
op5 czt § 58 This seelxls
'0 9to4follow
21 3from the structure of 50 16 21.9 The contrary
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due to hls vlew as to the nature of the z,~te~rogataoshortly to be considered
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told that an owner has not potestas over a pledged slave whom he
has not the means to redeem, it hardly follows that the holder has, and,
even if he has, i t lrlust be remembered that the liability does not
depend on potestas alone. A pledge creditor was not directly liable,
though, as we shall shortly see, he could in the long run be deprived of
the slave.
The parties being before the Praetor the proceedings begin, or
may begin, with an interrogatio of the defendant, as to his position
with regard to the slave. Upon the exact content of the interrogatio
there has been much controversy1. Mauy texts speak of it as being,
an b u s sit, i.e. on the question of ownership2. There are others which
assume i t to be, an i n potestute habeut3. And there is at least one
which may be read as implying that they mean the same thing4. The
most probable view seems to be that now adopted by Lene16. He holds
that there were two interrogations, for different cases. The procedure
was certainly different according as the slave was present or absent.
Only an owner could defend an absent slave, but anyone could defend
a present slave if the owner were away 6. In Lenel's view the point is
that defence by the third party is in the interest of the owner, not of
the slave, but this interest exists only where the slave, since he is
present, is liable to ductio. Many texts shew that the Edict, X i negabit,
giving alternative courses where potestas is denied, refers only to absent
slaves7. And Ulpian in a very important place, (probably the beginning
of his comment,) emphasises the importance of the question, whether
the slave is present or absents. If the slave were there, the question as
to potestas would be absurd : the only question would be whether the
ownership was admitted or denied. If it were denied there was a right
of ductio, but if the plaintiff thought he could prove ownership he
might do so, since he had then a right to a proper conveyance of the
slave: hence the question, an eius sit9. But if the slave were absent,
the defendant, who admitted ownership, might deny potestas. Tliere
would be an interrogatio as to this, and it is to this alone that the
edict refers which gives the plaintiff, in the case of denial, a choice
between the oath and a iudicium sine deditione. This edict does not
deal with the case where it is admitted; here, clearly, the defendant
must defend, or give security for noxal surrender. In stating this view
of Lenel's, it has been necessary to anticipate some of the details which

'

Girard, Nouv. Rev. Hist. 11. 429; Kipp, Z . S . S. 10. 399; Lenel, Z . S . S. 20. 9 ; Id.,Ed.
Perp. (French Edition) 1. 180.
a 9 . 4 . 2 6 . 3 , 2 7 . 1 , 3 9 . 1 ; 11.1.13.1,14.pr.,20.pr.
9. 4 . 24. 11. 1. 5 , 16. p r .
4 11. 1. 17.
j lac. c i t .

ca. vl

D e f m of Slave. Ductio

, i l l have to be stated in the systematic account of the action which
must now be given'.
T
~ Gdorninzls
!
who has admitted his title may "defend" the slave.
--This involves giving security that the slave shall be present at the
hearing-4a~ti0 iudicio sisti. There were differences of opinion as to
what was implied in this promise. Labeo held that the defendant
not do anything to lessen his right in the slave meanwhile, or
delays till the action w a s extinct : he must do nothing to make the
plaihtiff's position worse2. Any alienation of him to a person out of
jurisdiction or to a potentior whom i t might be difficult to bring before
the court, was a breach of this undertaking3. Noxal surrender was not,
(though Ofilius thought otherwise,) for the liability still attached to the
man, on the principle, noxa caput sequitur4. (It must be noted that in
all these cases the security is only donec iudicium accipiatur5,so that
there is no question of an intervening litis contestutio: the action can
be simply transferred.) To produce, free, one who had been a statuliber
before, satisfied the promise, since the possibility of his becoming free
was to have been reckoned upon6.
If, admitting his title, the dorninus is not inclined to defend the
slave, his proper course is to surrender him to the plaintiff, making
according to the Digest a formal transfer of him7. If he does this he is
absolutely released, though there exist minor rights in the mans. I n
the classical law i t seems likely that simple abandonment, that the slave
might
be dzl.ctus, sufficed, since the master's mere presence would not
impose a duty on him which he could have avoided by staying away;
and in absence of the master ductio releasedP. Thus an outstanding usufruct is no bar, and the usufructuary cannot recover him without paying
litis aestirnatio to the surrenderee, provided the surrender was in good
faithlo. The effect of the transfer is to make the transferee ownern.
Thus if it be to the usufructuary the usufruct is ended by confusioI2.
The fact that the slave dies after surrender is of course not materialI3.

'

The effect of silence of deft. on the enquiry is not stated. Lenel thinks an answer could
be compelled, citing an analogous case (25. 4 . 1. 3 ) . But as the text shews, in the special case
there handled the needs of the parties could not otherwise be met. This is not so in our case,
and it has been suggested that here, as in some other cases, silence was treated as contumacy
equivalent to denial. Naber, Mnemosme. 30. 176. The wrson
interrogated
may ask for delay,
s h e his answer may have serious resdts, 11. 1. 8.
a 2. 9 . 1. 1.
Bid.
4 2. 9 . 1. 2 .
5 2. 9 . 1 . p r .
6 2. 9. 6 . The same was true in other cases of freedom: he could still be sued. This did not
punishment
which
hold in iniuria since the fact that he was free would ~ r e v e n tthe corporal
here ordinarily replaced damages or surrender, 2. 9 . 5. h n t e , p. loo.
1 50. 16. 215; 9 . 4 . 21. p r . , 33.29, which Eisele thinks interpolated (Z. S. S. 13.124). IT. t . 32
(which he also thinks interpolated) says that dominup handing him over must de dolo promittere,
8.e. that he has not made his right in him worse in slly way, 9 . 4 . 14. 1.
9 . 4. 15; In. 4 . 8 . 3 .
9 Cp. 6 . 2 . 6 ; 9 . 4. 29.
See also post, pp. 104, 106.
lo 7 . 1. 17. 2 ; 9 . 4 . 27. p r .
So where the slave was pledged, 4. 3. 9 . 4 . As to these texts,
mat., n.. -117
- ..
In. 4 . 8 . 3 .
'2 i . 4 . 27.
IS The Institutes say (4. 8. 3) that the slave was entitled to freedom, auxilio praetoris invito
domino, when he had wiped out by earnings the damage done--an extension to slaves of the rule
applied to noxal surrender of sons, obsolete in Justinian's time. It is not in the Digest or Code.

"
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If the dominus will neither surrender nor defend he is liable to an
actio in solidunz with no power of surrender1.
If the defendant is present and the slave absent, and the defendant
denies potestas, the plaintiff has alternative courses. He may offer an
oath on the question of potestas2. If this is refused condemnation
follows, with the alternative of surrenders. If i t is taken, the action is
lost4, but this does not bar a future action based on a new potatas,
beginning after the oath was taken" The alternative course is to take
an action, sine noxae deditione, there and then6,which imposes obligation
in solidurn, but is lost unless actual present potestas be proved or loss
of it, dolo malo7. This action on denial of potestas may of course be
avoided by withdrawing the denial before Eitis contestation, and as i t
has a certain penal character it is not available against the heres of the
denierg. If the defendant did not deny potestas, Vindius held that he
could be compelled either to appear with the slave to accept a iudicium,
(iudicio sisti promit~re,)or, if he would not defend, to give security to
produce the man, whenever i t should be possiblelO. But i t appears that
the action could not be brought and defended in the absence of the
slave, if there was any doubt as to the defendant's being a person liable
for him, i.e. owner or bonae jidei possessor. Where he has given such
security he will be free from liability if, whenever i t is possible, he
conveys him to the plaintiff.
If the dominus is absent from the proceedings i n iure, and the slave
is present, he may be taken off (ductus) by the claimant, iussu praetoris".
This releases the defendantlz, and as in the case of an inchfewus, gives
the holder the actio Publiciana13. But on the return of the dominus,
the Praetor may, for cause shewn, give him leave to defend1". The slave
must then be produced by the plaintiff. A difficulty arose from the
fact that the praetor's order had put the man in the bona of the plaintiff,
.and a man cannot have a noxal action on account of his own slave, but
the Praetor made an order restoring the extinguished action1! Moreover, in the absence of the dominus, anyone interested, for instance
a pledgee or usufructuary16, might defend the slave for him, and would
have an actio negotiovurn gestorum against him1'. And such persons,
like the owner, might, if they were absent in good faith, come in later
and defend 18.

".

9. 4 . 21. 4 , 2". 3 .
2 9. 4 . 21. 2.
1. 4 .
h . 1.6. The oath might be taken on his behalf by tutor or curator, but not by procurator, h. 1.5.
" h . 1. 6 ; h . t . 23. Neratius points out that in the new potestas there might even be a n
action sine deditzone, if the circumstances give rise to it, although on the existiug potestas the
oath was alteruative to aud thus exclusive of such an action.
62.9.!2.1;9.4.21.2.
72.9.2.1;9.4.22.4.
9 . 4 . 26. 5, Or later if deft. a minor.
Iln'd.
'0 2. 9 . 2. 1.
l 1 Ibid.
l a 9 . 4. 39. 3, exeeptio doli.
1% 6 . 2. 6 .
l 4 2. 9 . 2. 1. SO if doarinus who refuses to defelld is entitled to restitutio in ifbtegrunh.
l5 2. 9. 2. 1.
162.9.2.1;9.4.26.6.
l 7 3. 5. 40.
1".
4 . 26. 6 , 3).

4

'

Defence on behalf of absent Dominus

cH. Y]

~ u the
t case of one who defends for an absent master must be
distinguished from that of one who, not being dominus, has, upon
interrogntio, admitted his responsibility as such. A person who has
thus admitted potestas, is noxally liable, and if he is sued the dominw
is
His liability is as great as that of the dominus¶,
but he ,nust give security iudicatum sohi as he is not the real
priocip13. Payment by him before litis contestatio would release the
dominus, as well as payment under the judgment". As the mere
sUnender by a person who is not owner does not pass dominiurn, the
release is not ipso iure, but, in fact, i t is effective. If the dominus
for the slave he will be met by the exceptio doli, unless he tenders
the damages5. The receiver by the surrender acquires the
Publiciana,
and if the dwminus replies by au exceptio iusti donzinii,
Re has a replicatio dolie.
I f the wrong
- is to two people, the damages will be divisible, and
each must sue for his share. But if one sues the surrender will have
to be i n solidum to him, as it does not admit of division. He will
be liable to the other by iudicium c o m m n i dividundo, i.e. if it is
darnage
- to some common thing. And if both sue together the judge
may order surrender to both7, in common.
The intentio of the formula in noxal actions states the duty as being
either to pay or surrender, and these may be described, provisionally, as
The condemnatio leaves the same choice, but
alternative obligations.
"
now the primary duty is to pay; surrender has become a merely
" facultative " mode
of release. Thus a judgment simply ordering
surrender is nulls. I t follows that the actio iudicati is only for the
money: if this is defended the right of surrender is lostg. But surrender after condemnatio does not release, if there are any outstanding
rights in the man, such as usufri~ct'~,
and the plaintiff can sue by
actio iudicati, without waiting- for actual eviction, unless the outstanding right is extinguished".
The typical defendant is the owner having potestas, but the Praetor
extended the liability to one who would have had potatas but for his
-

-

11. 1. 8 , 20 or the future dominus in case of servzls hereditariers, h.t. 1 5 . p ~ .
11. 1. 14.pr., 15. 1, 16. 1, 20. pr.
cauva cognzta, i.e. if it appears that he is uot owner. A non-owner sued need not, as he did
not assume the position, 9 . 4 . 39. 1.
9 . 4 . 2 6 . 3. Such colifessions bind only if they can conceivably be true, e . g . not in any case
in which admitter could not possibly be owner. But the Roman juristic doctrines as to the
nature and effect of impossibility are imperfectly worked out, 11. 1. 16. 1, 14. 1.
6 9 . 4 . 28.
9. 4. 27. 1, 28. pv.
9. 2. 27. 2 . 9 . 4 . 19.pr. These rules apply only where there is such a commou interest: if
the damage wa; to distinct things of different owners, there were two distinct delicts.
"2.1
-- -. n
-. 1
5. 3. 20. 5 . If before judgmeut he has promised to pay or surrender, the action on his
PrOlnlseof course allows him both alternatives.
'' 42. 1 . 4 . 8 .
" 46. 3. 69. Perhaps surrender of him as statuliber sutliced, but it is not clear that the text
which says this (9. 4 . 15) refers to surrender after condemnation.
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fraud1. The rules are in the main as in ordinary noxal actions, but
as he is treated as if he still had potestas, and he has, in the ordinary
way, denied potestas, he is liable i n solidum2. The action lies, whether
some other person is liable or not, e.g. when the slave was simply told
to run away3 But if there is a new owner ready to take the defence,
or the slave, having been freed, presents himself to do so, with security,
the old master has an exceptio4and the plaintiff who has elected to take
one liability cannot fall back on the other5. In one text we are told
that if after litis contestatio in this praetorian action based on dolus, the
slave appears, and is then ductus for lack of defence, the dominus is
entitled to absolution, exceptione doli positaa. The hypothesis seems
to be that the plaintiff, having brought this praetorian action, elects on
the appearance of the slave, to treat the refusal to admit potestas, as
having been a refusal to defend. Though there has been litis contestatio
in the action, he may do this, but the defendant will be absolved. This
is an application of the principle, omnia iudicia absolutoria esse7,since
as we have seen this ductio of an indefensus would have released, had i t
been done before litis contestatio8.
The principle, Noxa caput sequitur, which underlies these rules is
simple. The owner with present potestas is liable, whether he was owner
a t the time of the wrong or not. Thus a buyer even about to redhibit
is noxally liable, and, as he might have surrendered, he can recover
from the vendor no more than the prices. This minimal cost of surrender he can recover, whether he actually defended the slave, or
surrendered him on a clear caselo. It is enough that he is present
owner: the fact that the sale is voidable as being in fraud of creditors,
or that he is l~ableto eviction by the vendor's pledgee, or that the
vendor is entitled to restitutio i n integrum-all these are immaterialn.
As the master's liability depends on potestas, it is determined, (subject
to what has been said as to dolus,) by death, alienation or manumiseion
of the slave before litis contestatio12: a mere claim of liberty does not
destroy the noxal action, but suspends i t so that if the man proves a
slave it will go on: if he proves free it is null13. A bona fide
1 9. 4. 12, 21; 47. 2. 42. 1. The action is often opposed to the "direct" noxal action, 9. 4.
24, 26. 2.
3 9. 4. 24.
2 9. 4. 16, 22. 4, 39.
Q. 4. 24, 25, 39. 2.
6 9. 4. 39. 3.
5 9.4.26.pr.; 47.2.42.1.
7 In. 4. 1 2 . 2 .
8 Ante, p. 103. As in this aetion the intentio said nothing about surrender, the dwtio ia not
inso sure a discharee. H
--e n m the exceotio doli.
9 21. 1. 23. 8.
10'19. 1. 11. 12.
9. 4. 36. Where A's slave was stolen by B and stole from B we are told that A when he
got the mar; buck was noxally liable to B (47. 2. 68. 4). This absurd-looking rule is said to be
based on puhllc gronuds: it conflicts with principle. One noxally liable for a nian cannot have
a noxal action for his act (C. 6. 2. 21. 1). A malae jidei possessor is noxally liable (9. 4. 13),
and ~f the slave has been, since tlle act, in such a 11osltion that the action wuld not arise it
cannot arise later ( G . 4. 78; D. 9. 4. 37, etc.,post, p. 107).
'2 9. 4. 5. 1, 6, 7. pr., 14. pr. Even after action begun, 47. 2. 41. 2, 42. 1.
1s 9 . 4. 42. pr.
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abandonment releases the master, but the slave himself will be lial~le,
if alive and free, (assuming the master not to have been sued,) and
cannot surrender himself1, and so will anyone who takes possession of
h i m % If a servus noxius is captured by the enemy, the right of action
re,;ves on his return3. If a civis becomes a slave after committing a
his dominus is liable4.
There is an importarlt rule, that there can be no noxal liability
between master and slave, and thus, whatever changes of position take
place, an act by the slave against his dominzcs having potestas can
never create an action either against another owner or against the slave
if freed5. Moreover, it is finally extinguished if the slave comes into
the hands of one with whom the action could not have begun" where
the injured person acquires the slave the action will not revive on
sale or manumission. This is the Sabinian view which clearly prevailed in later law7. I t is immaterial how temporary or defeasible the
conjiuio may be. A buyer redhibiting, either by agreement, or by the
actio redhibitoria, has no noxal action for what the slave has stolen
while his8, though as we have seen there is a right of indemnification,
with the alternative of leaving the slave with the buyer, noxae nomine9.
Even though the sale be annulled, the slave being inemptus, there can
be no actio furtilo.
The case of legacy of the slave gives rise to some distinctions.
Gaius, dealing with legatum per damnationem, in which the property
1s for the time being in the heres, says that, if the slave has stolen
from him either before or after aditio, he is entitled, not to a noxal
action, but to an indemnity. before he need hand over the slaven.
Julian, dealing no doubt with a legatunt. per vindicutionen~,says that in
a case of theft before aditio, there is an ordinary noxal action1% What
is said of legatum per damnationem is no doubt true of sny case in
which the ownership is for the time in the heres. He is noxally liable
for such slaves: Africanusi3 tells us that if he is noxally defending such
' 0 . 4 . 7 7 In.4.8.5; 47.8.3; C.4.14.4.
Ibid.; 9 ( 4 . 7 . p r . ; 13, 21. 1 ; 47. 2. 65; P. 2. 31.6. It avails against heres, but iu,edon~inzi,
9. 4. 42. 2. This is all that the wordperpetua seems to mean. nonatio mortis causa of a se~vus
noxius was a gift only of what he was worth as such, 39. 6. 16. 3.
13. 6. 21. 1 ; 47. 2. 41. 3.
4In.4.8.5;G.4.i7;cp.P.2.31.7,8,9.
Unless he "contrect" afterwards, 47. 2. 17. pr., 1 ; G . 4. 78; In. 4 . 6 . 6 ; C. 3 . 4 1 . 1 ; 4 . 1 4 6 .
For the restriction to tlle case in which he 1s actually in notestas, see 47. 2. 17. 3. The stolen
Property could be recovered from any holder, C. 4. 14.-1.
6 47.
.- 9
-. 1 Q
Ib.; 9. 4. 37; G. 4. 78; I n . 4. 6. 6. Gaius tells us that the Proculians had held that the
revived when the confusion ceased-a rule whlcl~would have most inequitable results.
47.2. 17.2; h . t . 6 2 . 2 .
9 Ante, p. 6.2; D. 21. 1. 31. 1, 52, 58; 47. 2. 62. 2.
lo 47. 2. 68. 3.
30. 70.pr., 3.
l2 9. 4. 40, a fortiori if it mas after aditio.
In 47. 2. 65 Nerutius gives the rule and the
rea8on.
Is 47. 2. 61). 9. A rule which Ulpian expresses wlth perhaps more regard for principle n711en
he says there was, in such a case, absolution, oflcio iudieis, 9. 4. 14. 1. As to heir's duty of
wa'7ant~as to noxa, ante, p. 16.
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Translatio Iudicii
a slave who is a statuliber, and the condition is satisfied during the
iudicium, he is entitled to absolution.
If the confusio arises only after litis contestatio, the vendor is not
released, any more than he would be in the same case, by selling to a
third person, or by freeing the slave, and here, as there, since he has
deprived himself of the power of surrender, he must pay in full1.
These rules give rise to a difficulty, a t least apparent. If the
event which divests the ownership of the defendant occurs before litis
contestatio, a new action can of course be brought against the new
onner. If i t occurs after litis contestatio i t might seem that any fresh
action might be met by an exceptio rei i n iudicium deductae. I t is
clear however that, a t least in the case in which the slave became free,
this was not the case: i t was the duty of the Praetor to order the
transfer of the iudicium to him2. This way of putting the matter
shews that the action was one and the same : i t was only the iudiciun~
that was transferred-the intervention of the Praetor being needed to
make t h e necessary changes in the formula3. I n like manner the
ordinary noxal action and that sine noxae deditione against dominus
sciens were really one and the same, so that the plaintiff could pass
freely, pendente iudicio, from either to the other4. The act was done by
the slave; the ob1ig;~tion centred in him, and the action, in all its
forms, is really one. Hence i t seems that if the case were one of
transfer of ownership the pending iudicium would simply be transferred to the new owner in the same way. I t may be noticed that, in
those cases in which the renewal of the action is declared to be
impossible, the fact that the action is already decided is expressly
emphasised. I n oue case it is because res j n i t a est5. I n another i t is
quasi decisurn sith. Translatio iudicii was a recognised incident of
ptocedure, though there are few texts which deal with i t expressly.
Leaving out of account the difficulties of this translatio iudicii7, and
the cases in which there is no release because the fact which divested
the ownership was caused by the defendant, we must consider some of
the cases of transfer. The texts which deal with the case of statuliber
lay down clear rules but have been abridged, a t least, by the compilers,
and shew that there were disputes among the earlier lawyerss. I t is
laid down, on the authority of Sabinus, Cassius and Octaveuas, that
the heres, noxally sued, map surrender the statuliber, and is thereby
released, as having transferred all his right" being required, however,
6 . 1. 58; 9. 4. 14. 1, 15, 37, 35. ?>I.
a 9. 4. 15.
Iii 3. 2. 14 the slave made heres is 1ioxaLly liable as heres, siiice there was a pe~ldillg
action. The text does not illustrate the present poilit.
4 9. 4. 4. 3.
5 9. 4. 3. 3.
647.2.42.1;4i.8.3.
Cp.9.4.14,15.
7 Koschaker, Translatio Iu&ci~. See also Girard, Manuel, 1006, andyost, App. 11.
R Koscliaker, op. cit. 199sqp.
9 9. 4. 15; 40. 7. 9. 2.
1
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to give security against any act of his, whereby t h e man may become
The doubt which existed may have been due to the fact that as
the man passes into the potestas of t h e injured person the remedy is for
ever destroyed, while the condition may immediately supervene and
release the offending slavez. On the Proculian view, which allowed
of noxal claims when the confusio ceased3, the difficulty ~vould
have arisen, a t least, if the surrender had been without judgment.
~f the condition arrived, pending the noxal action, the possibility of
was a t a n end and we are told that the defendant was
released4 (the heres having however to hand over to the injured person
moneys he had received under the condition, in so far as they were
notpaid out of thepeculium, which belonged to him6). This rule has been
remarked on as exceptional, as, in other cases in which the ownership
passes, the defendant is not released from his obligation to pay the
damages6. This seems to be the law in the case of death7, and i t is
clearly laid down for the case in which the slave is evicted, while tlie
noxal action is pending8, and for that in which a slave is noxally
surrendered while another noxal action is pending? On the other
hand, where a fideicommissary gift takes effect, or the condition on a
legacy of the slave arrives, before judgment in t h e noxal action, Ulpian
treats the case as on the same level with that which we are discussing,
as he does also that of one declared free in a n adsertio libertatis while
a noxal action is pending: he says that the noxal iudiciunz becomes

inutileI0.
The difference is rather formal than important. Though the owner
of the dead slave is still liable he is released in classical law by
handing over the corpse, or part of itn. And the evicted defendant
need not hand over the man to the successful claimant till security is
given for the damages in the noxal action1" And in the case in which
he is noxally surrendered to A while B's noxal action is pending,
though judgment will go for B, there is no actio iudicatiI3. It is
probable that the original starting-point is that of continued liability,
if the divesting fact occur after litis contestatio. The inequitable effect
of this led to modification, arrived at, in a hesitating way, by the help
of a gradually increasing freedom in the conception of translatio
idic-ii.
I n the case of the statuliber, the supposed slave declared
free, the slave freed by jdeicommissunz, there was absolute release
9. 4. 14. 1.
2 40. 7 . 9. nr.
CD. 47. 2 . 62. 9.
p. 107.
4 9. 4. 14. i-16.47. 2: 62. 9. 21ost. Ch. XXI.
b Koschakrr. Eoc. rct.
post, p. 111:
'
8 6. 1. 58.
".4.14.pr.;ep.9.4.28.
lo 9. 4. 14. 1, 4.2. pr.; cf. 40. 12. 24. 4. The ohsolutio is Iiowever oficio i t d i e i s 111 the case of
8atisfact~onof the co~iditioli(9. 4. 14. 1). In the otlier case eviction does uot mean that he was
never l ~ a b l e .a h. f.pos,e,soor IS l~ablr. As to tlie case of adsel ( 2 0 , post, Ch. XXVIII.
post, p. 111.
' 2 6. 1. 58.
1".
4. 14.pr.

' Antp
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with t7anslatzo zudzczz I n the case of death where this was incon
celvable, there was no ielease, but fro111 earlj tlmes surrender of the
corpse sufficed I n the case of eviction there was no release, but the
man need not be hznded over without s e c u ~ i t yfor the damages in
the foithcuming noxal judgment I t is not clear why t h ~ scase was
not grouped with those of statulzber, e t c , since here t~anslatzowas
, strictquite feasible I t is true that in case of ev~ctionthere h ~ s in
i i e ~ sbeen
,
no divesting fact, the legal ownership is unchanged, but this
is equally true of the case of the slave declared free in in adsel tzo lzhelttrt~s I n the case of noxal suirender the solutlon was not release, but
refusal of actzo zurlzcatz No doubt it is posstble to find distinctions in
t h ~ s ecases, but i t seems more rational to regard the iules as a gradual
devtlopment, In which the Sabinians took thc progressive side, but
w h ~ c hwas h a ~ d l ycomplete even in the time of Ulpian
Some details are necessarj to complete the general account of the
action I t must be defended where the wrong \\as done1 Compensatzo
is allowed, a t least in Justinian's time2 Upon surrender the sur
renderee normally becomes owner, but not i f the s~irlendererwas not
owner, or the slave was ductus because the domznus -as absent 01
refused to defend 01 surrendei I n such a case the s u i r e ~ ~ d e ~zicste
ee
puss~det,and has the Publician action3,whether he knew, or not, that
the person sued was not the owner4
T h e ~ eis a curious text5 dealing with the exceptzo doh, in which
Ulpian, aftei obse~vingthat a vendee is not liable fol his vencloi s
dolus, and therefore if he has need to vindic~tet h t res, cannot be met
by an exception based on fraud of his vendor, adds that this is true of
other transactions such as permutatzo which resemble sale, but quotes a
view of Pomponios that i t is not true In case of noxal surrender This
is hard to justlfyb I t is clear that the noxal claimant could have
recovered the slave from the person aggrieved by the dolus, if he had
still held him, and there seems no ieason why the dolus of the intermediate possessor shorild affect the matter The rule seems in conflict
with the general pilorlty assigned to the noxal claim, which has already
been noted and is illustrated by the treatment of cases where the noxal
claim and a claim of ownership ale competing If the possessor is sued
by A foi the slave, and by B on a nosa, and judgment on the vzndzcatzo
comes first, the slave need not be handed over till security is given for
what may have to be paid on the noxal claim7,while if judgment in the
' 9 4 4.3
2 16 2 10 2
3 6 2 5 6
4 Ante y 105 1111 5 6
5 44 4 4 31
l l i e reavo11 in the text z e that it was a luc~atzvuudquasltzo can hardly apply to t h ~ case,
s
wlnch often had nothug luc?utzza about ~t
7 6 1 58
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no,al action comes first and the slave is surrendered the surrellderer
l, l,ot liable for ftilure to deliver under the arbzt~
z,Lm zltdzczsl
16 may be convenient to glonp together the rules as to the effect of
death of the slave during the pioceedings If the slave dled before the
actlon was blought, or before lztzs contestatzo, the domznus was released,
even though he had dolo malo ceased to possess, a t the time of the
death, unless indeed he were already zn mora in accepting the
,t,dzczum2 If the death occurred after condenznatzo, the primary
obllgatl~nis as we have seen for a sum of monej surrender is no\\
only a facultat~vemode of discharge3 I t appears therefore that death
of the slave would not release An imperfect text of Gaius seems to
discuss t h ~ sca.e, and the question whether the surrender of the slave
dead would suffice4 The Autun c o m m e ~ i t a ~on
y ~ Gaius carries the
matter further I t declares that after condemnation, the death does
not release but the domznus may surrender the body or part of it,
though in the case of dnimals t h ~ q could not be done The text
mentions a doubt, whethel hair and nails wele a pait for this purpose,
d , so, a? Mommsen sajs,
perhaps btcause they could not be ~ d e n t ~ f i eand
would be no check on a false statenlent that the slave Kas deadb The
text is very imperfect, but i t apparently goes on to discuss, without
determin~ng,the question whether this right existed if the death was
caused by culpa of the domznus, or in lawful exercise of his power of
punishment I t must be noted that all t h ~ srefers only to death after
colademnatzo, and that no trace of these rules survives into Justinlan's
law The quest~onstherefore remain what was the rule in Justinian s
time as to death after condernnutzo, and what was the rule in case of
death, pendente zudzczo 2 I t seems to be universally assumed that
death after condemnatzo did not in anv way release the defendant, in
Justinian's law
This solution, consistent w ~ t h the subordinate
Position of surrender after condemnatlon3, is p~obablycorrect But i t
cannot be deduced with certa~ntyfrom a n y t h ~ n gsaid in the souices,
and l t represents an increased burden on the domznus As to death
after lztzs contestatzo, but before judgment, i t may be assumed that the
rule was no severer in classical law, and that thus a corpse rilight be
5 3 20 5 , 6 1 58 Tue compl~~atioi~s
of 9 4 38 2 and 4- 2 36 1 do not concern us
The dornznuv is llable foi any proceeds of the wrong wh~chreacli hrm e q by cond fult~vu,
13 1 4 We are told that there 1s eondz~tzoto the extent of profit with a powel of sui~ender,
8% rescduam
This 1s an allusion to u Ju tz a confusioii of-lanjuage not uliconimon m the
texts LP c 3 41 4 D 4 e 16 1 47 1 2 3
Ante p 105
a 9 1 1 1 3 , 9 4 a 1 7 p ? 264394
See Ed 4 of Krueger and Studelnulid s Gaius
§g 82-81
'(3481
S S 20 236 M seems to hold tint IU case of animals tliere was no liability st all
But It 1s clear on the text that the r~ghtto surrender the ~orpsewas a pr~v~lege
not a further
l1ab>1lty He h k s the rule w ~ t hexpiatory surrender for breach of foedub LIV 8 39
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surrendered, and the view is most widely held that in later law death did
not release1. This view rests on the following considerations :
(i) I t is clear that death of the offending animal a t this stage did
not relcase the dominus in the actio de pauperie2. Analogy suggests
the application of the same rule to the case of slaves, though the
actions were not identical in all respects.
(ii) I n one text3 i t is said that one who has accepted a iudicium,
on account of a slave already dead, ought to be absolved, quia desiit
veru.m esse propter eunz dare oportere. This would hardly be said if
death after litis contestatio discharged the liability.
(iii) Several texts dealing with one who has dolo malo ceased to
possess, make i t clear that, in that case, death after litis contestatio did
not discharge4, and one of them uses words which may be read to imply
that the conditions of this action are, in this respect, the same as those
of the ordinary noxal action5. But these texts lose much of their force
in view of the well-known rule that dolus pro possessione est8.
(iv) The formula expresses payment and surrender as alternatives,
and in alternative obligations the impossibility of one alternative did
not release from the duty of performing the other7. But as we shall
shortly see the obligation differed in certain ways from an ordinary
alternative obligations.
There has been much discussion among commentators as to the
essential character of noxal liability as contemplated by the classical
I s the master's liability personal or is he merely defending,
lawyers!
as representative of the slave, primarily liable ? That a slave is ill
theory civilly liable for his delicts is shewn by a text which says that
he is liable, and remanet obligatus after m a n u r n i ~ s i o n ~ ~I t. is certain
however that he could not himself be sued. This has led some writers
to hold that the master's liability is as defensor of a person who cannot
defend himself, a n qpinion which finds indirect support in the texts1'.
Thus there are texts which shew that the action against the slave
after manumission is the same as the noxal action, merely transferred
to him'2. Other texts expressly describe the action as defensio servil3.
1 Girard, k c . cit., alld N. R. H. 11. 435.
2 The owner can recover, ex Aquilia, the amount he will have to pay owing to inability to
surre~~der
and can cede his actions in lieu of surrender, 9. 2. 3 i . 1 ; 9. 1. 1. 16. So we are told
that depanpelie is extinct if the anlmal die before lttis contestatio-which ~nlpliesthat it was not
ended bv death after. 9. 1. 1. 13.
8 9. i.
42. 1.
9.4.16,26.4,39.4.
9. 4. 26. 4.
b 50. 17. 131, 150, 157.
Lenel, Ed. Perp. # 90.
7 Windscheid, Lehrhuch, # 255.
Post, p. 113.
3 Girard, N. H. H. 12. X l ny9. ; Kipp, reriexring foregoing, Z .
3!li s y y . ; Sell,
Noxalrecht, 23-96 etc.
'0 44. 7. 14.
I] Sell. loc. cir
1% Ante, p. 108.
I". 4: $3; Sell, 011. cit. 76
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is of course also applied to defence of property against
The
,.laims1, but one text is cited to shew that this could not be its meaning
here, &nce in the case of a son, failure to defend him noxally would not
involve loss of him2. Similar inferences are drawn from the use of the
pro servo, s e m i nomine, and the like3. Moreover, i t did not
imply cu2pa in the dominus: such an idea is inconsistent with the rule,
Itoza caput sequitur, with the rule that an impubes dominus was liable',
and perhaps with the power of surrender.
On the other hand the defensio cannot be understood in any
procedr~ralsense. I t has none of the ordinary attributes of representation. The vocatio in ius, the formula, the judgment, the actio
iudicati all deal with the dominus, and though he cannot be compelled
to defend the slave, we have seen that he can be compelled to produce
him as if he were being sued for a piece of property5. Nor can much
stress be laid on the use of the word d e f e ~ u o r since,
,
while the liability
of a defensor was exactly the same as that of the person defendeds, the
master's liability differed from that of tile nlan himself, as the latter
had no power of surrender. And though primitive law does admit
guilt in animals, the owner's liability can hardly have been representative: Justinian indeed calls the owner the reus7, and the actions are
clo,sely analogous. Moreover when noxal actions were introduced i t is
doubtful whether either son or slave could be civilly liable, and there
was then no representation in lawsuits. If we refer the idea to classical
times i t is no longer true that a son could not defend himself. And
the common use of such expressions as r e m defendere, and pro f i ~ ~ ~ d o ~ ,
destroys the force of such terms applied to slaves.
The fact seems to be that noxal liability is entirely mi generis: its
form is due to its descent from ransom from vengeance. I t has points of
similarity with both direct and representative liability, and expressions
are used implying one or the other according to the needs of the momentg.
Another question which has divided commentators is that whether
the right of surrender is alternative or fac~lltative'~.It is clear that,
after condemnatio, which is primarily for a sum of money, the surrender
is merely facultative, in solutionell. Apart from the state of things after
condemnation, there are many texts which treat the payment as the
primary, the surrender as a subsidiary, liability12,and several which put
2 9. 4. 33.
6. 1. 54; 44. 2. 9. 1. Sell, kc. cit.
4 47. 8. 2. 19. Girard, loc. cit.
S9.4.39.1;2.9.2.1.
6
Roby,
Roman
Private
Law, 2. 48.
Ante, p. 101.
8 39. 2. g . p r . , 9. 4. 38. 2, etc.; Girard, N. R. H. 12. 31 s q 9 .
111. 4. 9 . p r .
"othiug turned on the distinction: it may have been more readily regarded as representative
as there was no logical ground for personal liability.
lo Former view, Girard, N. R. H. 11. 440; latter, Sell, op. cit. 11 sqq. It is an old topic.
Haenel, Dissensiones Dominorum, 188.
12 9 . 4 . 1 ; 4 2 . 1 . 6 . 1 ; 4 7 . 2 . 6 2 . 5 , e t c .
" 42. 1. 6. 1. Ante, p. 105.
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surrender in the forefront, and treat payment as subordinate1. But the
view that surrender is facultative, ( i n solutione,) cannot now be held, for
Lenel has shewn that the intentio sets forth the payment and surrender
as alternatives2. Girard infers that i t is a case of alternative obligation
and cites several texts as stating it so3. But since impossibility of one
alternative did not release from the duty of satisfying the other4, and
death of the slave did release the dominus, he considers that it was
only after litis contestatio, when death did not release, that i t became
alternative. To this i t has been objected that the intentio cannot
express any kind of obligation different from that which was due
before, and that in a true alternative obligation the iudex would
estimate the value of the creditor's right, and fix the condemnatio
accordingly, so that the ea res, the money condemnation, would not
exceed the value of the slave5. In our case it might do so: i t was the
litis uestimatio which a freeman would have to pay for the wronge.
I n fact, here too, the character of the obligation is determined by
its history: it is szci generis, and cannot be fitted into the normal
moulds. I n nothing is this more clearly shewn than in the retention of
the power of sur~enderin the condernnatio. I t has been said that this
is arbitrium, and the uctio an actio arbitraria. This view is based on a
text of the Institutes7, which, however, as Girard points out, says
merely that an uctio arbitruria may result in a noxal surrenders. The
power of surrender is in fact very different from arbitrium: here the
discretion is with the defendant ; there i t is with the izidex.
The master's freedom from personal liability depended on a total
absence of complicity. If he was ignorant or forbade the act his
liability was noxals: if he took part, or aided, or connived, his liability
wm personal and i n solidumiO. There is a good deal of information as to
the state of mind which entailed this liability i n solidum. Of course,
iussum sufficedi1. But failure to prohibit, knowing, and having the
power, is enough, and this is implied in the word sciens in the Edictia.
1 2 . 1 0 . 2 ; 9.4.2.pr.,etc.
2 Ed. Perp. 155.
He shews that the intention is set forth in 9 . 1. 1. 11, ill words which,
seeming to be the end of a comment, are in fact the words commented on in the following text.
3 loc. c i t . Lex Rubria, 2 2 ; D . 9 . 1 . 1. p r . ; G . 4 . 7 5 ; In. 4. 8. pr.
4 Dernburg, Pand., 2 . 7 9 ; Savigny, Oblig: § 3 8 ; Van Wetter, Oblig. 1. 208.
W p p , 2. S. S. 10. 397 sqq., reviewing Girard.
0 9. 4. 1, 2. r
7 In. 4 . 6 . 31.
"oc. cit. f;;%~s 5 . 3 . 40. 4 . Other cases, post, p. 123. Sell, op. c i t . 160. Accarias,
PrBcis, $ 886, thinks them arbitrariae in special sense, and cites two texts ( 9 . 4 . 14. 1, 19. pr.)
which shew 011ly that in some cases there was room for oficium iwlicia. A l ~ t e p.
, 107.
V. 4 . pass. ; C. 3. 41. 2.
lOP.2. 3 1 . 2 8 ; C . 3 . 4 1 . 4 ; 9 . 4 . 2 , 3 , 5 , e l c .
urtaca, C. 3 . 41. 5. In r a p i s a ,
fully liable for men c o a t i by him, 47. 8. 2. 4 .
Cornelia where slaves to his
knowledge took up arms to seize a property by force, 48. 8. 3. 4. The rules peualising writing
gifts to yourself covered dictating them to a slave, 48. 10. 15. p r . Poaittrm to danger of passers
i s hardly an instance. 9. 3. 5 . 10.
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the slave refused to obey or was out of reach or was proclamam i n
libertatml, the master wau not personally liable2, nor was he where,
whatever his state of mind, he was not domimus a t the time of the
delict3. Where the dominus was liable i n solidum, death, sale or
of the lave did not release him4, but, as in all deli&, the
heres was not liable5. The personal liability and the noxal liability
were
,. - - essentially ones, and thus one liable i n solidum could be sued
noxally7, and the plaintiff could at any time before judgment change
from one to the other. And one action excluded the other and thus
one sued i n solidum, and absolved as not sciens, could not afterwards be
sued noxallya. If the slave wm alienated before action the buyer became
noxally liable, while the vendor was still liable i n solidumg. If the
fomer was sued, Ulpian cites Pomponius as holding that the vendor was
released10. Though the obligation is one the parties are different". If
the slave was freed there is some difficulty as to his liability. If he had
obeyed his master's iusszcnz, he was excused as being bound to obeyla,
unliss the thing was so serious that even a dominus ought not to be
obeyed thereinI3. Celsus thought that if it were a case of personal
liability, it could not he noxal, (a view clearly negatived above14,) and
that thus if the dominus was personally liable the slave was not (so that
absence of prohibition would serve to excuse hini), but that, as the
XI1 Tables speak generally of delicts by a slave as noxal, the liability in
the case of failure to prohibit would survive against the slave in that case,
but not in the case of the later leges, e.g. the lex Aquilia. But Ulpian,
who tells us these views of Celsus, remarks that mere absence of' prohibition was no excuse in any cme15, and that the opinion generally held was
that due to Julian, i.e. that the rule of the XI1 Tables, and the words
noxium noxit, applied to the later le.qes as well, and thus in all delicts,
if the owner's participation was short of absolute iusszcm, the slave was
liable and remained so after manumission. The obligatio i n solid~im
burdens the dwminus, but does not release the slavei6. 1t must be noted
that iussum here means command, not, as in many places, authorisation.
~f

In which case domir~ushas no power over him, post, Ch. xxv111.
a 9 . 4 . 4 . pr., 1.
8 9 . 4 . 2 . 1, 4 . 1.
4 9 . 4 . 2. 1, 2 .
9 . 4. 5 . 1 . So where the action was i n soliduin oil any ground, 9 . 4 . 16.
As in case of 110x81liability of dominus and personal liability of slave, ante, p. 108.
Sell, op. c i t . 148-155; 9 . 4 . 4 . 2 .
". 2. 4 . 3 ; ante, p. 108.

' 9. 4. 7 .
l1

10 9 . 4 . 7 . 1 .
The texts suggest that litia contestatio barred, but it is not clear, and analogy suggests

sat the bar only arose after judgment (Sell, op. c i t . 169-172), while 9 . 4 . 17. pr. treats this as

the civil law rule, relieved against by the Praetor.
l2 9. 4 . 2. 1.
la ~ t r o L i Z u r i a
or killing not in defence of d o m i n w , 47. 10. 17. 7 , 8 ; 43. 24. 11. 7 . Similar
mein criminal law, ante, p. 94.
" 9 . 4 . 4 . 2, 3.
_ l5 9 . 4 . 2. 1. The reasouing of Celsus does not distinguish clearly between command and
Uon-prohibition.
l6 Ib.; 9 . 4 . 6 . Marcellus and Julian : it was not a conflict of the Schools. As the damages
?Odd be the same and there could be no surrender it mav be assumed that action wainst one
left no action snmiving agaiust the other even in ~ustinlan's time.
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If a slave has committed several delicts against the same or different
persons, the master is released by delivering him under the first
judgment', e.g. where he stole a nian and then killed him2. This seems
to lead, from the rules already stated3, to the conclusion that the last of
several plaintiffs will keep the slave, for all the others in turn will be
noxally liable. This squares well enough with the idea of vengeance4,
and though i t looks odd in later law, i t is not irrational5.
The case of existence of minor rights in the slave has already been
mentioned : i t will be convenient to set forth the rules in a connected
form. W e are told that a dominus has potestas over a pledged slave, if
he has the means to redeem hima, and that in no case is the pledgee
(or precario tenens) noxally liable7. The question arises: what is t h e
state of the law where the debtor cannot redeem him? As we have
seen, if the noxal claimant has brought the slave before the court, then,
if the dominus is absent, or refuses to defend, the man can be ductus,
unless the pledge creditor will take up the defence. But this does not
meet the very possible case of the slave's being kept out of the way
by the pledge creditor. It seems that there must have been some
machinery for bringing him before the court. The same question
arises in relation to usufruct, which is in general placed on the same
level, in this connexion, with pledge8.
Apart from this matter, the rules are in the main simple. Usufructuary is not noxally liable, and has therefore, in accordance with
principle, a noxal action against the dominwg, surrender by whom, even
before condemnation, releases him, and ends t h e lesser right by confusiolo. If an owner, sued noxally by a third person, is condemned, we
have seen that he is released only by paying or handing over the
unrestricted ownership. If there is an outstanding usufruct, he can
apply to the Praetor, on the opening of proceedings in an actio iudicati,
to compel the usufructuary to pay the value of the usufruct, or cede the
right itself, i.e. to the dominus". If on such facts the owner, instead of
defending, hands over the slave, he is released from liability12. But lest
his dolus or culpa should injure the fructuary the latter is allowed,
there and then, if present, later, if absent, to undertake the defence of
a 47. 1. 2. 3.
2. 9. 1, 2.
9. 4. 14, 20.
Girard N. R. H. 12. 49.
owAer holds subject to liability for delicts past and future: such surrender could hard&
be a dolo malo ceasing to possess, even where it was for a minor delict.
6 9. 4. 22. 2.
7 h. 1. 1; auy more than a comntodatariw or depositee would be, h. 1 . p r . ; 11. 3. 14. 4.
8 If doninus has hued the slave from fructuary. he is liable to action with noxal surrender.
The fact that he is conductor does not alter the fact that he is owner: he is liable preciaely
because, being owner, he now has the de facto control of the slave. This agrees with the rule
that the owner was not liable unless he had the means of getting the man from the holder of the
lesser right, 9. 4. 19. 1. See Naber, Mnemosyne, 30 (N. S.) 171. Cp. as to pledge, 9. 4. 36.
99.4.18; 11.3.14.3; 47.2.4'3.12; 47.10.17.9.
11 9. 4. 17. 1.
12 .471te, p. 103.
10 7.1.17.2; 7.4.27; 9.4.18.
1
4
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If he will not, his right is barred, unless he is willing to

pay the litis aestimatiol. I f h e hands him over he is not liable to the
dontinw~.
These texts agree with the common sense view that, as the
owner is released by the surrender, justice requires that the holders of
outstanding rights should also be barred. The case is different where
the action against the dominus has reached condemnatio. There is now
,judgment standing against him for a sum of money in first instance :
&&tio is now merely facultative. This is a personal liability of his'.
Be can still be released by handing over the slave, but this is not a
result of the rule noxa caput sequitur; the judgment is against him
and this rule has now no application: the release is the
result of an 'express statement to that effect in the cmdemnatio, and i t
transfer of complete ownership. Since the injured person has
his remedy against the old owner so long as unencumbered ownership is
not given to him, justice requires that the holders of minor rights
should not be barred, as there is now no question of undertaking the
defence. They could therefore enforce their claim a t once, and whether
they did so or not, the plaintiff, as soon as he knew of the existence of
their right, could bring actio iudicati against the old owner, a t once,
without waiting for actual eviction5.
Three texts create difficulties in the application of this coherent
scheme. One seems to give an action against the fructuary in the first
instances. The facts seem to be that a n action has been brought
against him as owner: he denies the fact. It then transpires that he is
usufructuary, and he is invited to take u p the defence. I f he refuses
his right is barred. Looked a t in this way the text says nothing
exceptional7. A second texts seems to subject the owner's right to
surrender one, in whom there is a usufruct, to the condition that the
surrender is sine dolo malo. This however is not what the text really
means. The absence of dolus is not a condition on his right of
surrender, but on his freedom from liability to the fructuary for any
damage to his interests that the surrender may cause9. The third text
is a more serious matter. I t observes that if an owner hands over a
pledged slave per i,udicem, and so is absolutus, he is liable, de dolo, if i t
shall appear that the man was given in pledge, and this actio doli will
be noxallO. This is a surrender between litis cmtestatio and condemnatio.
'9.4.17.1,26.6,30.
P 9. 4. 17. 1, 27.pr:
9. 4. 17. 1. The text looks corrupt: in its original form it may have thrown light on the
Case in which there are several
delicts.
.
..
-.-.
Ante, p. 105.
9. 4.14. 1; 42. 1. 4. 8; 46. 3. 69. If outstanding right be extinguished, liberation of old
Owner follows. For different views, see Koschaker, Translatio Iudicii, 209, and Elvers, Semitotenlehre, 517.
2. 9. 3.
7 Elvers, q.cit. 516.
8 7. 1. 17. 2.
See 9.4.26. 6.
10 4. 3. 9. 4.

'

'
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It seems clear that the liability is to the surrenderee. But he does not
suffer since on soch facts the pledgee could not claim the slave without
paying the claim1. I t is a possible conjecture that the surrender was
after condemnatio; the word absolutw having been wrongly used for
oficio iudicis liberatus2. The hypothesis would be that, after condemnation, the rnan has been handed over, and the judge, thinking
unencumbered ownership has been given, declares the defendant free
from liability. But in all probability the text is corrupt or interpolated
or boths,'.
If a delict is committed by several persons, each is wholly liable :
judgment and execution against one do not bar action on the delict
against the others5. The rule was different, a t least in some cases, where
the wrong was done by several of a man's slaves. Here the Praetor
limited the claim to as much as would be due, if the wrong had been
done by a single freeman, with restitution in appropriate cases6. The
rule did not apply to all delicts, and may have gradually extended from
the case of furtum. The privilege seems to have applied to cases under
the Edict as to bona ci rapta and to damnum hominib~cs coactis7.
There was certainly a noxal action, expressly mentioned in the Edict
where the wrong was done by the familias, and one text says that, in
noxal cases, the amount that could be claimed wits limited to fourfoldg.
The form of the text shews that this was not an express provision of
the Edict. The adjoining textlo observes that the noxal surrender will
be only of those who are shewn dolo fecisse; not, that is, of slaves
among the homines coacti who may have been acting innocentlyl1.
As to ordinary damnum iniuria datum, Paul thought the restriction
had no application, since each piece of damage was a separate wrong:
there were plura facta not unum as in furtum12. On the other hand
Ulpian allowed i t on equitable grounds, if the damage had been done
merely culpa13. And Gaius allowed it generally, because it might be
a See 5 . 3 . 20. 5 .
Ante, p. 117, n. 2 .
The next part of the extract is corrupt: the preceding part is treated by Qradenwitz as
interpolated (Interp. 144). Our text is incorrect in the Florentine. See also Pernice, Labeo,
2 . 1 . 202. As the fraud is that of dominas the noxal character of the actio needs explaining.
The point is that the actio doli is merely indemnificatory ( 4 . 3 . 17) and that complete transfer of
the slave, since it would have satitdied the original liability, is all that can be asked for. The
words refemng to noxal character are not in the Basilica.
4 Several texts put pledgee on the same level as fructuary,fiv+g him no liability but a right
to defend. The only notable difference is that if he refuses an so is barred, his pledge is end
(nulltcm enim eat pignus cuiw ersecutio denegatur), while usufruct,as a substantive ius, continue
technically till it is destroyedgy non-use, 9 . 4 . 22. 1 , 2 6 . 6 , 2 7 , 3 0 .
6 9. 2. 11. 2.
6 9. 4. 3 1 ; 47. 6. 1, 2.
4 47. 8.
8 Cicero, Pro Tullio, 3. 7 ; 13. 3 1 ; D . 47. 8 . 2. 1 4 ; 50. 16. 40 (which is from that book of
Ulpian's Commentary which deals with this matter), 60. 16. 195.3. Lenel, Ed. Perp. 5 187.
CD. P. 5 . 6 . 3.
1
8

czLlpa,in any given case1. I t is clear that there was no Edict as to this,
the varying voices suggest a late development. For iniuria it was
never allowed : here there were as many delicts as there were slavesylllra factaa. There was no such provision in albi corruptio, partly i t
seems because of contempta maiestas Praetoris, partly as it contained
plura facta. This seems to have been the operative reason, since
Octavenus and Pomponius agreed that it might apply, if they procured
an outsider to do it, for here there was only unum factum3. Whatever
be thought of the reasoning it is clear that it ignores the argument
drawn from the contempt of the Praetor involved in the act.
The rules are laid down in detail for furtunr4. If the dominus is
being sued noxally for one, the action as to the others is suspended, so
long as the minimum amount is recoverable" when that has been
recovered, all actions cease against any owner or any slave manumittede,
and it is immaterial, (so Sabinus and Cassiils held, and Pomponius
agreed,) whether the amount was made up in money or in the value of
surrendered slaves7. Even if the dominus has dolo malo ceased to
possess, and is condemned on that ground, he still has this protections.
And, since the value of all the slaves may be less than the fourfold
penalty, he is entitled to absolution if he hand over all the slaves who
were in the mischief, having pointed them out himself, not the whole
familia8. But previous recovery from a rna~aumissusdoes not protect
the dominus, who still has the familia, as it cannot be said to have
been paid familiae nominelo. The point is that the whole rule is rather
an inroad on the rights of the injured person, and to protect the
dominus in this case would be to exempt him from liability. For the
converse reason, if the buyer of a slave has paid, action against the
vendor is barred, for the vendee can recover the amount from him
~ . since
under the ordinary warranty, that he was noza s o l ~ t u s ~And
legatee or donee of the slave could not so fall back on the old owner,
action against them did not bar a clairn from the owner of the others12.
The fact that the rule is a great restriction on the common law
liability of the dominus led apparently to a very literal interpretation of
the Edict. I t provides that the actor can recover only what would be
due from a single offenderla. If now the injured person had died
leaving two heredes, Labeo held that each of these, suing, would be

4 7 . 6 . ~ 3 2.
. In reckoning the amount due, the condictio furtiva would come into account,
that he must surrender, or permit to be dueti, enough slaves to cover the damages in this as
well as in the penal action, 9 . 4 . 31.
li Ib.
47. 6 . 1. pr.; 47. 8 . 2. 16.
10 47. 6 . 3 . p r .
la h. 1. 1 . The liability did not of course apply to slaves acquired after the offence, 9 . 4. 31.
l8 9 . 4 . 31.
00

For damnum in turba faetum, the action lay, it is said, in familiam. But it was not n o d
and there is no sign that the aresent rule awwlied, 47. 8. 4 . 15.
la 2 . 1. 9. Nodoubt he contemplates dbhguishable traces of damage.
la 47. 6. 1. 2.
l1
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actor and could recover the whole of the limited amount, not being
barred by action by the other, provided of course that the common law
liability was not overstepped1. Cervidius Scaevola repudiates this, on
the ground that it would be unfair, and a fraud on the Edict, to allow
the heredes to recover more than their ancestor coulda. I n the same
way if the deceased had recovered only part, each of the heirs could
recover all that was still due. Scaevola confines them to their shares.
There were special rules in the case of Publicani. Two separate
Edicts dealt with their liability for acts of employees4,but the compilers
of the Digest have so confused them in statement, that it is not possible
to make out, with certainty, the original content of each. As they
appear, they overlap, but it is now generally agreed that one of them
dealt with ademptio vi and damnum, done in the course of collecting
the revenue, by the publicanus, or his employees, and the other with
furtum, not necessarily in the actual course of collection5. Whatever
differences there may have been between the two sets of provisions, the
compilers seem to have designed to assimilate them, and they have
carried over words from each Edict to the other, so that they are both
made to refer both to furtum and damnum. As to the actual content
of the liability, Karlowaa detects many differences between the actions,
but the evidence for most of them is unconvincing. He is probably
right in holding that the Edict dealing with ademptio did not apply to
the provinces. He infers from a comparison of some texts, really
inconclusive7, that the fnmilia in the Edict as to furtum included only
slaves, or apparent slaves, of the publicanus sued, while it is clear that
in the other case, it covered all persons employed on the businesss. He
thinks that the action under the Edict as to ademptio was not penal,
but the whole content of it as recorded is opposed to this view. He
thinks that, in the case of furtum, the action sine noxae deditione was
only against the owner, while in the other it was certainly against any
of the publicani9.
The rules as to the case of ademptio vi are fairly fully recorded. To
guard against forcible seizure by the ptcblicani or their men, they were
made liable for any such seizure or damage, by themselves or their
stafflo, in the course of the collection, any socius vectigalis being
i.e. his share of what the late owner could have recovered apnrt from this Edict.
6. 6.
1b. It must be added that the whole rule applied only where the master was innocent: if
he was acienx, he could be sued, suo nonzine, and noxally for each of the slaves, 47. 6. 1. 1. NO
doubt the liabilities are alternative.
' 3 9 . 4 . 1 . p r . ; h.t.12.
Lenel, Ed. Perp. (French ed.) 8 138; Karlowa, R. R. G. 2. 35.
6 loc. cit.
1 3 9 . 4 . 1 . 5 ; 3 9 . 4 . 1 3 . 2 ; 50.16.195.3.
He points out that in the few words on the Edict as to theft. nothing is said as to free
emplo~ee's,39. 4. 12. 2 . cp. 39. 4. 1. 5.
9 This rests rnerely'on the use of dominus in the singular. 39. 4. 12. 1, Lenel, loc. cit.
lo 39. 4. 1. Under colour of the abolishedpiguoris capio.
1
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liab]el. The action was for twofold within a year, i n simplum after
and, as in the last case, the employer was released by payment
a
of what would have been due if the wrong had been done by one
Though the term familia usually coven all slaves, it applied
in this case only to persons employed in the collection4. There must be
demand for the production of the slave or slaves, or of all the slaves,
that the actual wrongdoer could be pointed out6. They might not
he
-- defended in their absence6, but if they were produced there would
he
-- an ordinary noxal action7. If they were not produced there was a
;&&urn
sine noxae deditione, whether the defendant could not or would
- produce them, and though they were no louger in his potestas8.
+he action, though severe in some respects, was mild &others, since
the penalty was only twofold, and this included the rap, while by the
ly
ordinary aition it would be in some cases fourfold. ~ c c o r d i-n ~ the
iniured person, if he could prove the identity of the slave, might
by the ordinary action insteads. H O frtr
~ these rules may
be extended to the Edict as to furta is uncertain. That i t was a n
independent Edict is shewn by the fact that Gaius discusses it in his
commentary on the Provincial edict, and Ulpian in the part of his
t treated under
commentary which dealt with theft : the o t h e r - ~ d i cwas
the heading de publicanisl" I t provides for an action sine noxae
deditione, in the case of furtum by the familia publicani, if the wrongdoer is not produced, whether it was in the collection or not". I t i s
probable from the allusion to publicanorurn factionesla that it applied
whether they were slave or free. I t can hardly fail to have been
penalzs,and probably the penalties were those of furtum. The publicanus remained liable though he sold or freed the slave, and evenif the
slave ran away 14. The text adds that if the slave is dead the publicanus
is freed, since he has not the facultas dedendi, and has not been guilty
of dolus'6.
Other cases of exceptional liability may be shortly stated. The
special liabilities of exercitor navis, caupo and stabularius included a

,
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~

h. t. 3 . 1 .
a 39. 4. l . p r . Restitntion before litas contestatio ended the claim, 39. 4. 1. pr., 5. pr. The
text adds that it will discharge even after litis contestatio. This is not an application of the
M e omnia iudicia ahsobto?ia: restitution isless than the action would give. Probably Tribonian.
39. 4. 3. 3.
3 9 . 4 . 1 . 5 ; 5 0 . 1 6 . 1 9 5 . 3 . See21.1.1.1;h.t.25.2,etc.
39. 4. 3. 2.
6 39. 4. 2.
7 39. 4. 3. 1.
39. 4. 1. 6: The action being penal lay against heres only to extent of%s profit, 3 9 . 4 . 4 . r.
If severalpuhltcani, liable only pro parte, and, so enacted Severus and Caracalla, for any dedPeiit
recoverable from the others, 39. 4. 6.
39. 4 . 1 . 3-4.
10 Lenel and Karlowa, locc. citt.
39. 4. 12. 1. As to corruption and interpolation, Lenel, loc. i t .
la 39. 4. l'2.pr. Cp. h . t. 13. 2.
IS Lenel, loc. cit. Karlowa contra, Zoc. eit. He cites the rule that it was perpetual (39. 4.
13. 4), but so were many penal actions. See ante, p. 34, and post, p. l B . And the rule here
be a Tribonianism. Gaius would hardly say : hanc artionem dahimus.
!! 39. 4. 13. 2.
'' h. 2. 3. The remark would apply eqnally to the case of a runaway: the rule seems to be
the settlement of a dispute and mag be due to Tribonian.
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liability in solidum for what they had received, salvum fore, without
reference to such dolus or culpa as an ordinary contractual action would
have required1. Thus even if the thing were stolen by a servus
exercitoris there was no actio furti noxulis, since the exercitor was
liable personally in full, under this special Edict2. The action was not
delictal or penal : it was perpetual and available against the heres3. A
still more striking result of its character is that it was available though
the injured person were the owner of the slave, and thus would be
noxally liable for him4. But there was a further liability which more
nearly concerns us. There was an action ia factum against such
persons, for any theft or5 dam nun^ committed by their employees in the
course of the business, beyond their liability for goods they had
insureda. The action was delictal: it involved proof of the theft or
danmum, and it was in duplum7. It was perpetua and availed to but
not against the heres8. Death of the wrongdoer did not release the
principal, if it was a servus alienus, for as he was definitely hired for the
work, the liability was in solidumQ. If it was his own slave, the liability
was noxal, and thus it may be presumed that death releasedlO.
We have now to discuss the questions which arise where the facts
which raise a noxal claim occur in conriexion with a negotium between
the parties, so that there is, or might conceivably be, at1 action
ex contractu. It will be convenient to consider two distinct cases:
(i) Where there is a contract between the parties, and the slave of
one of them commits a delict, in relation to its subject-matter.
(ii) Where the slave himself is the subject of the negotium.
(i) If in the carrying out of a contract between two persons, one of
the parties commits an act which is both a breach of the contract and a
delict, it is clearll that in the classical law the person injured could
proceed in either way. But the case was ditrerent if the person who
actually did the wrong was the slave of the party. Here the slave has
h. 1. 4 . 4 4. 9 . 6 . 1.
As to theft there was a special Edict (47. 5 ) : as to damnum the action followed the same
rule, but there may have been no Edict, Lenel, op. cit. § 78.
6 47. 5 . I.pr., 4 .
74.9.7.1;47.5.1.2;In.4.5.3.
a4.9.7.6;111.4.5.3.
Q 4 . 9 . 7 . 4 ; 47. 5 . 1. 5.
The reason of its being noxal is in one case said to be that one
using his own slaves must use such as he has, while one who hires must use care in selection
(4. 9 . 7 . 4 ) . In the other it is said that some consideration is due to one afflicted with& bad
dave (47. 6. 1. 5 ) . I t is in fact an application of what seems to have been accepted as a first
principle, that a man cannot be liable for his slave's act beyond his value. Lenel however (Ed.
Perp. § 136) attrihutes the restriction to an express provision of the Edict, being led to his view
by the form of Ulpian's remarks.
lo Theft severely dealt with because of the circumstances, e.9. theft from wreck, was still 80
where the wrongdoer was a slave (47. 9 . 1. pi..). Conversely the rule that Vi bonomm raptonm
was annalis applied where it was noxal, so that a freed slave could not be sued after the yew,
though the master had not been: the actions were the same, 47. 8. 3 . See ante, p. 115.
l1 Reff.: Accarias, Pre'cis,
856. We are not here concerned with the barring effect of one
action on the other. Oirard,
nuel, 397.
a
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committed a wrong for which a noxal action will lie. I t was not the
negotium and there can be no question of actio de pecu2i01. On
the other hand the master who made the contract has personally
no breach of it. Hence there arose a difference of opinion,
expressed in relation to the case where slaves of colonus or
illquilinus negligently burnt the property. Sabinus held that their
dominus could not be sued ex locato, though he could, ex Aquilia,
noxally. Proculus however, of the other school, held that he could be
sued ex locato, subject to the provision, (due to the idea that a man
ought not to be liable for a slave's act beyond the value of the slave2,)
that he would be free from liability on handing over the slaves. This
is the view that prevailed'. If however there was any culpa in the
actual party, e.g. in choosing, for the care of a fire, unsuitable persons,
then he was personally liable in solidum5. The same principle no
doubt applied in other cases, but there seems no authority even on the
obvious case of a thing deposited, injured by a slave of the depositee.
As he was not liable for his own culpa he can hardly have been for his
slave's. AS he was liable for dolus, i t is likely that the rule in that case
was as in locatio.
Where the delict was furtum a difference is created by the fact that
the holder may be liable for custodia, and as he is liable for the thing,
on the contract, the owner has, on a well-known principle, no interesse
and thus no actio furtie. Thus where the slave of the commodatarius
stole the thing the owner had no actio furti7. If the commodator's
slave stole it, the commodatarius was liable ex commodato, and had
therefore an interesse, giving him actio furti against the commodator8.
Paul quotes this from Sabinus with a further remark to the effect that
if the actio commodati is remitted or the damages are refunded the
action on theft " evanescit 9." The reason of this last rule is not obvious.
Many facts, such as release and satisfaction, put an end to rights of
action, but this is not one of them1".
The explanation seems to be this. Persons who held a mere iw in
Personam in a thing might have an actio furti in respect of it, but only
in virtue of their liability, not on account of the advantage they lost :
Post, Ch.

Coll. 1 2 . 7 . 9 ; D . 4 7 . 1 . 2 . 3 .
a 47. 2 . 62. 5 .
' 9Coll.
. 2. 27. 1 1 ; as to contractual liability,poet, p. 162.
12. 7 . 7 ; D . 9 . 2 . 27. 9 , 1 1 ; 19. 2. 11. p r . Pan1 notes that where slaves let with a
IX.
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honp commit a delict against the tenant the owner is liable noxally but not
act 1s no breach of the contract, 19. 2. 4 5 . p r .
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~part&m.Juatinian's changes of which the text takes no note, 47. 2 . 54. 2 . The text does
not discuss insolvency of the conomodatarius.
13. 6 . 21. 1 ; 47. 2. 54. 1 . If depositor was the thief there was no actio jurti: as he could
not enforce the-duty of cwtodia, P. 2 . 31. 21.

-

0 . "

n

..

5 1 . a. 0s. 1.
lo Yomo, De

furtis, 75 assumes the elaims to be equal. There seems no warranty for W.

124

Delict by Slave the mbject of a Negotium

[PT. I

their right was not considered'. The whole theory of this interesse of a
person with no ius in rem is a juristic development. It is abnormal : it
is not thoroughly worked out, and this is not the only point a t which
its logic breaks down. We know from Gaius, and the Digest2, that an
insolvent borrower had not the uctio furti, (though Justinian speaks of
ancient doubts3,) yet he technically had the liability. His insolvency
did not release the debt : he might be sued on it later. hloreover the
texts excluding action by the insolvent refer to insolvency in the
present, not a t the time of the theft4. The abnormal right was allowed
only if and in so far as its denial would operate unjustly, and it is clear
that in the case of supervening insolvency, and in that with which
we are directly concerned, the real interest of the borrower has
substantially ceased5.
(ii) The case is more complex where the slave is, himself, the
subject of the negoticcm. We have seen that the existence of a contractual obligation is no bar to that of a delictal. A general view of
the texts, dealing with our present topic, suggests that if a slave, the
subject of a negotium, committed a delict against his holder, the latter
had no delictal action against the dominzcs, but only the contractual
action subject to that right of quasi-noxal surrender which we have just
noted as appearing in such actions. But this is not the case, though
the rules as given present a somewhat misleading approximation to
that state of things. How this arises may perhaps best be shewn by
dealing first with the case of the man who is now owner of the slave,
but is entitled to hand him back, or is bound to hand him on. Such a
person can have no noxal action for what occurred while he was owners.
Justice however may require that he should have compensation, and
the sources discuss several such cases. Thus the vir, being owner of
dotal slaves, can have no noxal action, against his wife, for what they
do7. But in any action for recovery of the dos, account is taken of the
theft up to the value of the slave, and if the wife knew of his quality,
in solidume. So a redhibiting buyer is noxally liable for the mang, and
thus cannot bring a noxal action, but he has a claim to conlpensation
1 47. 2. 1'2. nr.. 14.12-15.
The holder in vrecario lost advanta~eu
- bv- the theft but he had no
aetio furti, 4 7 . 3 . i 4 . 1 1 .
8 C . 6 . 2 . n.
= 47. 2. 54. 1 ; G. 3 . 205.
e.g. 47. 2 . 12. pr. si solvendo non est ad do mi nun^ actio redit; In. 4 . 1. 15; D. 47. 2. 54. 1,
rem aubriv~ceritet solvendo sit.. soo.
interesse need exist onlv at the time of the theft,
. . A meitive
47. 2. 46.>r.
6 If the negotium did not impose a liability for custodia (e.g. deposit) the holder had no
actio furti, G. 3. 207; In. 4 . 1. 17. I f it were stolen by slave of depositee an ordinary noxd
actio~iarose.
6 Ante, p. 107; 21. 1. 52.
?.The fact that no delictd actions lie directly between them is no bar to an action servi
nonmne.
0 25. 2. 21. 2 .
9 19. 1. 11, 12; 21. 1 . 23. 8 ; ante, p. 107.
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to pro noxae deditionel. The right of indemnity covered any
theft from him whenever committed and any thefts from third persons
to whom the buyer had had to pay damages2.
Legacies afford an instructive contrast. Where a s m u s legatus
Stole from the future heir, before entry, Julian allowed the heres an
aclio
furti noxa1i.s against the legatee, qui 1ega.t.um agnoverit3. The
is one of a legatum per vindicationem. On the other
cse
band Gaius tells us that the h,eres need not hand over a servus legatus
an indemnity, (not a penalty,) not exceeding the value of the slave,
is given to him, and this whether the theft was before or after entry4. It
is clear from the language and the context that Gaius is speaking of a
legatum per damnationem, in which the heres was owner for a time.
The compilers have extended it to all legacies, though, for Justinian's
law, Julian's rule would seem the most logical. This is a transference
of the kind which seems to lie a t the bottom of most of the cases
we shall have to discuss.
The texts dealing with theft by a pledged slave are few, all from the
same section of the same book of Africanus. They lay down the rule that,
in such a case, the creditor can recover, (by the actio pigneratitia
contraria,) an indemnity, subject to a right of pro noxae deditione,
where the owner was not aware of the quality of the slave: otherwise he
is liable in solidum. There is no hint of furti noxalis5. Of the texts
on which this rule is based one is claimed, by Lenel, as relating to the
actio @uciae6. As, of the others, one merely repeats this, and all are
from the same place, it seems probable that all were written of Mucia,
in which, as ownership passed to the creditor, there could he no noxal
action, and that this is simply a hasty transfer to pignus of rules which
developed in jiducia7.
Mandate gives similar texts of more various origin. I t is laid down
that if A buys a slave under mandate from B, and the slave steals from
A, and A is not in culpa, he need not hand over the slave till account
is taken of the theft, in an actio mandati8. Nothing is said of an actio
furti. If the mandator knew his quality the liability is i n solidurn:
Africanus indeed suggests that it should be so in any case, since,
reasonable ae it is that one should not be liable for a slave's act beyond
the value of the slave, i t is still more reasonable that a man's unpaid
cE.

21. 1. 58. p r . Though the fact that the man stole was not itself a ground for redhibition,
21.1 59
2$:io. 9. 47. 2. 62. 2 . His claim would not exceed the value of the man unless the vendor
had warran& him not a thief, in which case he was entitled in solidurn at least as to thefts
from himself, 21. 1. 31. 1 ; 47. 2. 62. 4 .
". 4 . 4 0 .
4 30. 7 0 . pr., 3 ; cp. 47. 2. 65.
13. 7 . 3 1 ; 47. 2. 62. 1.
13. 7 . 31 ; Lenel, Palingen., 1 . 30; Heck, Z . S. S. 10. 125.
Other cases, Lenel, Z. S. 6.3 . 104 spy.; Girard, Manuel, 518.
1 7 . 1 . 2 6 . 7 ; 30. 7 0 . 2 ; 4 7 . 2 . 6 2 . 5 - 7 .
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service should not he an expense to him1. If the mandatarius was
careless in trusting him unduly, this was culpa and barred his remed~l,
These are the views of Neratias, Africanus, Gaius and Paulus. Most of
the texts are contexted with the case of the redhibiting buyer. A slave
was a res mancipi, and mancipatio, which was a t the time of these
writers still the usual mode of conveyance of such things, necessarily
left the dominium for the time being in the agent. Even by traditio,
there could be, a t that time, no question of a direct acquisition by the
employer. Gaius and Paul are clear on the point3. Here too we have
rules laid down for the case where the victim of the theft was for
the moment owner, and applied to conditions in which this was no
longer the case.
Similar rules are found in deposit, Africanus, citing Julian, being
apparently the only authority. The rules are as in mandate, but Julian
is not cited as holding the extreme view, that compensation should be
i n solidum because the service was gratuitous4. As in pignus, these
texts are from the same part of the same work. One is referred by
LenelQo the actio fiducicw, the other set come from the group of texts
already handled, dealing with ownership. I t can hardly be doubted
that the texts were originally written of jiducia cum amico, which
seems to have lasted up to the third century, side by side with the
later form of deposit6.
I n the case of com.modatuw~,there is difficultoyy.Africanus lays down
the rule that, for theft from the borrower by the commodated slave, the
commodator is liable by the contrarium iudicium commodati, up to the
slave's value, but if guilty of dolus, then i n solidum. We have seen
reason to think that this text7 dealt originally with jducia cum amico,
in which the holder was owner. The same rule is also laid down by
the same writer in a text which, as we have seen, Lenel attributes
to j&uciaa. But Paul, in another texts, after remarking that it is
doubted (quaeritur) whether, on such facts, the contraria actio suffices,
and whether there ought not to be actio furti noxalis, adds that, procul
dubio, the conlmodatarius has furti noxalis, and that the comrnodator is
liable in solidum if he knew the character of tlie slave. Gradenwitz,
discussing another point, has no difficulty in shewing that this text has
been altered'". I n Paul's time jducia cum amico, if not gone, was rare,
and Paul doubts whether the rule of jducia ought to be applied t o the
1 47. 2. 62. 5.
1 h. 1. 7. The liability could hardly be in solidum where it was a general mandate: to buy
such a man under such a mandate was rather like crlpa.
8 They, and Neratius, admit acquiuition of possession by a procurAtor, but that is a diaerent
matter, 41. 3. 41; G. 2. 95; P. 5. 2. 2.
13.7.31; 47.2.62.5,7.
5 13. 7. 31. Lenel, Paling., 1. 30.
7 47. 2. 62. 6.
6 Girard, Manuel, 520.
10 Qradenwitz, Interpolationen, 120.
13. 7. 31.
0 13. 6. 22.

CH.

,IDelict

by Slave the subject of a Negotium

127

newer method. The compilers put into his mouth a reasonable solution
for their own times. It is not however clear why they did not deal
in the same comparatively rational way, with mandate pledge and
deposit I t may be, since their work was done hastily, because no
ivriting after the decay of jducia cum amico, hints a doubt, in
the other cases. Paul, whose question led to the solution of the
problem here, does not suggest a doubt in mandate1, in which case
;"deed the double conveyance was still necessary in his day, and he is
,,t cited as discussing the other casesa.
In locatio, which had not the same historical associations with
ownership in the temporary holder, there is no difficulty. The injured
conductor has actio furti noxalis, and has no actio conducti. There has
irldeed been no breach of contract. If the locator was guilty of dolus
there was no right of surrender3.
Two texts only seern to deal with the case where the thieving slave
bad made the contract, as to himself. They relate to cases under the
Edict as to nnzitae, caupones, etc., and the special rules there applied
destroy the significance of the texts in the present connexion. But
they are noticeable on other grounds. I n one of them4 i t is said that
an ordinary noxal action lay for a delict, by the vicarius of a slave
exercitor, to which the exercitor was privy. This only illustrates the
rule that contractual relation did not exclude delictal. The other, also
from Paul5, deals with a slave, exercitor sine voluntate domini, on whose
ship something perishes, the liability here being independent of culpa
and thus not necessarily delictal. I f the loss is caused by the slave
exercitor, there is a right t o noxal surrender, if the actio exercitoria is
brought against the dominus. This is a normal application of the
principle that a rnan ought not to be liable on a slave's act beyond his
value6. But some cases arising out of the common case of a free
exercitor do not seem quite logical. We have seen that an exercitor
was liable for furtum or damnum by slaves employed in the ship7, but
that in the case of his own slave the liability was noxa18. This agrees
with the foregoing principle but hardly with the basis of the whole
liability expressed in the same text, i.e. that i t was his own culpa for
Putting such slaves on such businesss.
17. 1. 26. 7.
a Analogous case of common ownership,po>t,Ch. XYI.
19. 2. 45. pr.. 47. 2. 62. 6. Not actio furti with no right of surrender, but actio ex
co7r~ucto,
for complete indemnity. The dolus is not privity, but kuowledge that the man is a
rascal.
9. 4. 19. 2. Discussion of this text and its difficulties,post, Ch. x.
47. 2. 42. p r .
The text shews that as there was no authority, there would also be a limitation to the
Pecuburn.
Ante, p. 12.2.
8 4 . 9 . 7 . 4 ; 47.5.1.1-5.
47. 5. 1. 5. The text notes the difliculty: the explanation it gives is not adequate: ante,
P. l22.

'

Noxd Interdicts
Some interdicts have their interest from the point of view of noxal
surrender. Possessory interdicts are not delictal. Those dealing with
public rights are not noxal : for interference with public ways and the
like, a slave, it is said, was to be flogged by any who detected himi.
But there are two interdicts which are expressly described as interdicta
noxalia. They are Unde v i and Quod v i aut clamz. They have
peculiarities of detail, but no real departure from ordinary principles.
The interdict unde v i speaks of deiectio by the defendant or the fantilia3,
which covers one or more slaves4 or persons actually held as slaves6. If
i t were ex uoluntate don~ini,or ratified by him, it was his deiectioa.
Apart from this his liability for slaves is not in solidunz, though the
Edict specially mentions them : i t is a case for noxal surrender, for
though the facts are criminal under the lex Iulia, the interdict is
merely penal7. If he will not surrender he tnust pay in full, and he
must in any case refund what he has received8.
I n the case of opus vi aut clam factum, the rules are more complex.
The interdict is to secure the undoing. with necessary conipensation, of
any opus, done vi nut clant, on the plaintiff's property: i t does not
expressly mention slavesg. If it were iussu domini it was his act8l0,unless
he ordered i t not intending secrecy, and the siave, knowing the other
party would object, did it secretly. Here i t was noxall1. The liability
is either (i) to put the matter right, or (ii) to let it be put right and
surrender the slave, or (iii) to pay the cost of putting it rightm. If the
slave has been alienated or freed, or has died, the master is onlg bound
to let it be put right, the freed slave being liable to pay the cost, and a
buyer of the slave being similarly liable with a right of surrenderI3. If
the master will not let it be undone he is as liable as if he had done it
himself14. One important point remains. The noxal liability of the slave's
owner arises only if the act was done in his name, or on his account,
or mero motu by the slave. If it was done for a temporary en~ployerit
is against him that the interdict should go1" and he has not the privilege
of surrender. If the owner of the slave or any buyer has made full
compensation there can be no proceedings against the dominus operis,
but if only noxne deditio has been made, the interdict may still go
against the dominus operis, for compensation, no doubt, less the value
43. 10. 1. 2 . If the dol~tinuswas privy, no doubt he also was liable.
43.1. 5.
Y 43. 16. l . p r . , 11, 16.
4 43. 16. 1 . 17.
h . 1. 18.
6 43. 16. 1. 12, 15 h. t . 3. 11.
Thus not ~vailnbleagainst heres except to extent of profit, 43. 16. 1. 48.
43. 16. 1. 15, 19. Similar rules in 1)e ci arnlata, 43. 16. 3 . 11.
43. 24. 1. The word o p w is uaed in a very wide sense.
' 0 43. 24. 5 . 14. It is in fact punisl~ableio the slave, but not if under iussum: it is tlot an
a t ~ o fuciuur
z
s i ~ dhe must obey, h. t. 11. 7 . Izlssunt by guarclian of a d o m ~ a r siucapax left it
11.
noxal. 43. 24.
- - . 6.
-.
l1 'h. t . 21. 1 .
12 43. 1. 5 ; 43. 24. 7 . 1.
'3 43. 24. 7 . 1 , 14.
'4 44.7. 1. 5 .
.34"'
24. 5 . 11.
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of the &vel. The absence of liability for what the slave does at the
behest or on account of a third person is due to a juristic inference from
fact that that other is liable, and this in turn is due, says Labeoz,
to the fact that the interdict says quod factum est, and not quod feceris.
We know that there were noxal provisions in the X I 1 Tables, in the
lw Aquilia and in the EdictS. AS rules of law are constantly built up
the words of enactments we might expect differences. We have seen
some differences in detail, but there remains a t least one important
distinction in principle between the rules in furtum and those in damnum.
Celsus observes that the X I 1 Tables declare the dominus liable servi
nomine for the slave's wrong, whether privy or not4. Hence the liability
is noxal, and follo\vs the slave. But in the case of the l m Aquilia, if
sciente domiso, i t is a direct liability of the master and the slave is not
liable. But Julian, Marcellus and Ulpian are agreed that there is no
difference: the words noxiam noxit and the rest, in the old law, apply
to later leges as well, so that both master and slave are liable. The
difference is thus overridden, but it is important to notice who the
jurists are who observe the difference and see a way out of it5.
Another difference is more striking and important, for i t remained.
Ulpian tells us that if a slave is i n fuga, the dominus has furti noxalis
against a bontre jidei possessor, for since he has not potestas he is not
noxally liable for hima. H e cites Julian in support, and Paul also holds
r laid
the owner not liable7. And the liability of the bonae ~ i p o s s e s s o is
down in many texts which seen1 conclusive8,though one text of Justinian
in his Code hints a doubto. It so happens that an opposite rule is laid
down for damnum on both points, by Juiian, Marcellus and UlpianlO. I f
a slave occidit, the owner is liable and the bonae jidei possessor is not, and
the dominus is liable for the slave in fuga. What is the cause of these
distinctions? They are so sharp and rest on such circumstantially stated
authority that it is difficult to dispute their genuineness, and they
are so connected that it is a priori probable that they rest on a real
distinction of principle. This impression is strengthened by the fact
that the jurists who support these distinctions are those whom we
saw considering another possible distinction of principle between the
XI1 Tables and later legislation. Yet attempts to explain away the
texts have been made persistently even so far back as in the Basilica.
Most of these attempted explanations have been reviewed and shewn to

2

5
7

43. 24. 7 . 1. Why does dominrs surrender if the dominus o e n s is the person really liable?
Perhaps A's slave, mero m o b , secretly does, on B's land, work w%ich injures C.
43. 24. 5 . 13.
0. 4 7 6 ; In. 4 . 8 . 4 ; D. 9. 4 . 2. 1 ; 47. 1. 1. 2 . There were also the interdictal cases just
~~scussea
9:4..2. 1 , 6 .
Ante, p. 115.
8 9 . 4 . 1 1 , 2 1 . 3 ; 47.2.17.3.
P. 2 . 31. 37.
6 9.4.12,13,28; 47.2.54.4.
C. 6 . 2 . 2 1 , p r . , p o s t , Ch. X Y .
10 9. 2 . 27. 3 .

130

Special rules under lex Aquilia

[PT. I, CH. v

be unsatisfactory by Girard, and they need not be stated in detail herel.
Among the older explanations are those of the Basilica, (shared as to the
case of fuga by the lex Romana Burgundionuma,and formerly by Lenel,
who now admits its insufficiency3,) the fkamers of which are plainly
dissatisfied with them, Cujas (shared by Pothier as to the case of fuga)
and Voet. Pernice4 holds that the rule as to figa, in damnum6,is a
mistake of Ulpian's, but Girard observes that Julian is in the mistake
on both points, and the same may be said of Marcellus6. Grueber'
thinks no satisfactory explanation of the difference between damnum
and furtum has been given. H e does not notice the difference, in the
case of fuga, and seems to regard the rule that a bonaefidei holder is not
liable6, as the normal one, and the texts laying down the other rule for
fzirtum as needing explanation. He ignores the whole theory of Potestas.
Girard considers that there is a difference of principle. He traces
it to the wording of the formula, based no doubt on that of the lex.
The whole theory of potesta.~is the work of the Jurists. It was readily
applied to the fluid words of the Edict and to the not very precise
language of the XI1 Tables, but no existing text applies it to cases
under the lex Aquilia. Something in the lex made it impossible.
This he conjectures to have been an energetic reference to the dorninus
as the person noxally liable, as in the converse rule : ero, id est domino,
competit8. I n support of his view he cites the words (applying them to
the lex), verba eficiunt z~tcum noxae deditione dan~netu~o.He points
out that while several texts1° say that one who, on interrogatio in iure,
says that another's slave is his, is noxally liable, one which says the same
for damnuml' adds, quasi dominus, as if this needed emphasis here. I t
may be further noted that in one textl"he difference between furti aut
damni in one line, and furti alone later on seems to turn on this distinction, or a t least to make it clear that, in Mela's opinion, the actio
noxalis Aquilia did not lie against a mere possessor, while other noxal
actions did. Moreover exactly the same point is made on the same
verbal ground in connexion with the Sc. Silanianuml3.
Upon all the evidence Girard's theory seems to earn acceptance. I t
is not generally adopted, but it has not been refutedl'.
1 Nouv. Rev. Hist. 11. 4
'30 spp. Those explanations which do not regard the divergenoe as
simple error explain the two rules in danrnum. independently, though it seems obvious that they
are connected.
2 Bas. (Heimb.) 5. 289 ; Lex Rom. Burg. 15. 1.
8 Ed. Yerp. (fiench Ed.) 1.180.
4 Akad. d. Wissens. Berlin, Sitz. 1885, p. 454.
6 9. 2. 27. 3.
6 Accari~s(PrQcis 2. 1048) gives anothgr explanation. m e slave is the instrument. The
bona-$de possessor has not handled. How can he be laable? The dominus is made liable h
order that some one shaU be. Apart from its speculative nature, this assumes the delict to be
the employer's, which it is not, though the liability may be.
7 Lex Aquilia, 82.
8 9. 2. 11. 6.
9 9. 4. 19. 1.
10 9 . 4 . 2 6 . 3 , 2 7 . 1 ; 1 1 . 1 . 1 6 . 1 .
11 11. 1. 8.
1% 40. 12. 24. 4.
l8 29. 5. 1. 1, 2.
14 Lenel declares it inacceptable (loc. cit. n. 3). E p p rejects it for inherent improbability,
2.S. 8.10. 399 sqq. (a review of Girard'a essay).

CHAPTER VI.
THE SLAVE AS NAN. COMMERCIAL RELATIONS, APART FROM
PECULIUM. ACQUISITIONS.

IT is hardly an exaggeration to say that, in the age of the
lawyers, Roman commerce was mainly in the hands of slaves.
The commercial importance of different slaves would of course vary
greatly. The body-servant, the farm labourer, the coachman, have no
importance in this connexion, and there were many degrees between
their position, and that of a dispensator or steward, who seems often to
have been allowed almost a free hand1. The Digest gives us several
&king instances. A slave might carry on a bank, with or without
orders, the master's rights varying according as it was or was not with
the peculium2. A slave might be a member of a firms, and his master's
notice to him, without notice to the other party, would not end the
partnership4. Even sale of the slave would not, in fact, end the firm:
the new master would acquire the rights from the date of transfer,
though as a slave's faculty is purely derivative the firm would be
technically a new one6.
A dominus can acquire or continue possesdon through a s m u s or
ancillae. But possession differs from other rights in that it has an
elenlent of consciousness. A man may begin to own without knowing
it, but he cannot ordinarily so acquire possession. Accordingly we learn
that (apart from peculiunz) a man does not possess what his slave has
received, unle~sand until he knows of it. When he learns the fact he
possesses, and he is said to possess by his own animus7 and the slave's
orp puss. Hence it may be loosely said that the slave provides the
physical, and the master the mental element in possession, but this is
not quite exact. One simple limitation is that for the later classical
See for a doubtless exaggerated instance, Petronius, Sat. 53.
4 17. 2. 1s.
3 17.2. 63. 2.
More striking instances later in connexion with pecdium, Ch. vm.
6 G . 2 . 8 9 ; I n . 2 . 9 . 3 ; D . 4 1 . 1 . 1 0 . 2 ; 41.2.1.12,48; 4 1 . 3 . 4 4 . 7 .
7 As to what is involved in sciatia, post, p. 135.
841.2.1.5,3.12,8.24,44.1,44.2;P.5.2.1.
1
2
6

2. 13. 4. 3.
17. 2. 58. Y.
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lawyers i t was clear that previous iussum was as good as actual knowledge1. Another point is more important: the taking of possession is
necessarily a conscious act, and the slave must be regarded as contributing to the mental part in that he must be a person capable of
understanding the nature of his act. Thus a man cannot acqaire
possession through an insane slave2, or through an infans3. What the
dominus contributes, so far as we are here concerned, (for we need not
consider difficulties as to the nature of the animus necessary to possession,)
is intelligent consciousness of the act done. It follows that, if either
slave or master is of defective capacity, there is no possession. I t is
clear that this would create great practical difficulties : the texts shew
that these were felt, and that considerations of convenience triumphed
over strict logic. Thus Paul tells us that an infans can acquire
possession with the auctoritas of his tutor, utilitatis causa4,and that an
infans can possess through a slave peculiari causa. Pomponius had
already, it seems, laid down a more sweeping rule, to the effect that if
delivery was made to the slave of an infans or a furiosus, the dominus
could usucapt6. But it is said elsewhere that an infans acquires
possession only tutore auctore, while another pupillus does not need
auctoritas6. This is plainly a departure from ordinary priaciples :
according to these if an infans needs auctoritas, so does any other
pupillus. But the fact is this is not a case for auctoritas: the pupil
incurs no obligation. The requirement is added in the case of the
infans to get rid of the difficulty arising from his lack of capacity. In
other words, here, quite exceptionally, the tutor makes up not, as in
ordinary cases, a defective iu.dicium, but a lacking intellectus7.
I t must be observed that we are concerned only with the acquisition
of possession : a possession which has begun is not lost merely by the
slave's becoming insane, any more than i t would be by his going to
sleep8.
A text of UlpianOlays down a general rule that a slave of ours can
acquire possession for us without our knowledge. Ulpian bases this
view on a statement of Celsus to the effect that a servus alienus in the
possession of no one acquires possession for me if he takes the thing,
meo nomine. As it stands, this remark is no authority for Ulpian's
proposition. Celsus says nothing about ignorance, and is arguing from
1 41.

2. 1. 13,19; 41. 3. 31. 3 (Paul) ; 41. 2. 34. 2 (Ulp.) ; 41. 2. 48 (Papin.).

a 41. 2.
-. I--. 9. 10.
- 7

Arg. 41. 2. 1. 5. An older impubes may of course have the necessaryintelkctus, 41.2.1.11.
4 4 1 . 2 . 3 2 . 2 : cp.C.8.53.2ti.
6 41. 3. 28.
6 41. 2. 1. 13, 32. 2.
Other texts seem to require auctoritas ttctolis for the case of any
pupilluu, h . t . 1. 11, 13. As to a possible rase of liabihty, post, p. 134.
7 An injaw was not ordlnarlly capable of acting with atrctolztas. Cp. the somewhat analogous
case of captlve slave or master, m which there was no possession,post, Ch. x n ~ .
"1. 3. 31. 3.
0 41. 2. 34. 2.
8
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the newly developed rule tbat possession can be acquired through a
pmcurator. If so, why not through a servus alienus, provided he is not
in the possession of anyone else, to whom he could acquire1 ? When
that nominatio and iussum were almost equiparated in
later classical law, for the purpose of transactions by a slave possessed in
good faith or held in usufruct2, it seems likely that Ulpian is doing the
same thing here, and holding that you acquire possession through your
slave if YOU know it, or have authorised it, or the possession is taken in
your name. But the cases are not on the same plane. In the case of
bonae Jidei possessio the equalisation of iussum and nominatio is to
determine the destination of an acquisition, not its possibility. They
equally exclude the dominus, but no text, applying the rule to the
of possession, says that if there was non~inatio,the requirement of scientia in the borne jidei possessor did not exist.
Another remarkable text is credited to Paul. He holds that we do
not acquire possession through our slaves unless they intend to acquire
to us, and he takes the case of iussum by the owner A, the slave taking
with the intention to benefit B. There is, he says, no possession8 in A.
I t is generally agreed that this text, making the effect depend on the
will of the slave, is not good law for the classical age4.
The notion that one could not acquire possession through one he did
not possess6, though i t was set aside, as an absolutely general rule, in
the classical law, survived for some purposes up to the time of Justinian.
I t was still true that a dominus could not ordinarily acquire possession,
through his slave whom he did not possess. But it must be remembered
that such a case could not ordinarily arise, except where the slave was
i n libertate, or in the adverse possession of some other person, and in
such cases i t is hardly conceivable that a dominus could be supposed to
acquire possession through him. If he was i n libertate no one acquired
possession through him6. Where any inconvenience did arise the rule
was readily set aside'. It is of course clear that, the slave's power
being purely derivative, he could acquire nothing for himself, and this
principle has its corollarys in the rule, that a man in apparent slavery
could acquire nothing for himself.

,,

1 See Salkowski, Sklavenerwerb, 166. In 41. 3. 31. 2 it is said, perhaps by Tribonian, that a
slave i n libertate can acquire possession for anyone in whose name he takes. In 41.1. 53 it is
said tbat we can acquire possession through anyone, if we intend to possess.
8 41. 2. 1. 19.
a Post, Ch. xv.
4 lhering, Besitzwille, 287; Qradenwitz, Interpolationen, 220; Salkowski, op. cit. 46. They
disagree as to whether it is an error of Paul or an interpolation : the latter seems most probable.
See Oradenwitz. Note also the plural diximus. In other parts of the text Paul saysputo.
6 41. 3. 31. 2.
6 6. 2. 94, 95.
7 Where a causa liberalis is pending the man is in libertate; yet, if he is really a slave, what
is given to him vests in his master, even, says Gaius, possession, though it is clear there had
been doubt. He justifies the rule by the case of the ugztiuus, but this is not sound. The
f q i t i v w r is still possessed and his case provides not t l e r&on, but the excuse. 40. 12. 25. 2 ;
Post, Ch. xxvm.
a 50. 17. 18.

134

Acquisition of Posmwion through a Slave

[PT. I

Where the possession has not yet, e.9. for lack of knowledge, vested
in the dominus, it may nevertheless be legally important to him. If the
act of taking was a delict, he will be liable to a noxal action: in some
other cases he may be liable to an actio de peculio. When it has vested
in him, the effect is in general as if he had himself received the thing.
Thus, where a slave buys, the dominus has possession pro empto or
pro suol. If a slave is deiectus, the master, though he knew nothing of
the expulsion, has the interdict de wi2.
The mere possession may in some cases impose liability. Thus a
master is liable to hereditatis petitio for things which a slave has taken,
if he possesses them or their price, or has an action for their prices. So
in general an action lies against the master for things detained by the
slave4. Butthere are some difficulties. Any person sued must take care
of the thing: what is the position of the dominus, whose slave, holding
the thing, disappears between litis contestatio and judgment ? What is
the position of an impubes whose slave acquires possession of a thing in
some way which creates liability ? A malae jidk possessor is liable for
the safety of the thing : what is the position of the dominus who knows
of the possession, but not of the mala jides ? We are told, in the case
of the defendant whose slave has disappeared with the thing, at the
time when judgment is to be given, that the judge must either postpone
judgment, or allow the defendant to satisfy it by giving security for the
restoration of the thing when he gets it5. But the case of actual
litigation is on a different footing from the others. I t may be permissible to argue from an analogous case. A husband 1s under a duty
to take care of dos. If his slave receive a thing as dos it vests in him,
but he is not under this duty until he has ratified the acta. A similar
rule may well have applied here, and no doubt in the case of an
impubap this ratification would not be valid without the auctoritas of
the tutor. In all these cases there would be actio de peculio so far as
the damage resulted from a negotium of the slave'.
In close connexion with this topic comes, necessarily, that of
acquisition of dominiurn by usucapio. In general the possession will
lead to usucapio, subject to the ordinary rules. Some points must,
41.10. 5. A slave cannot possess pro herede (41. 3. 4. 4). This does not mean that he
cannot be the vehcle of such a possession, but that if a slave, thinking he is herw or that a
thing belongs to a hereditaa to which he has a claim, takes it while still a slave, he does not
possess pro herede.
a 43.
-.. 16.
-.
. 1.
- . 22.
--.
5. 3. 34, 35. If a slave fraudulently makes away with a thing to the knowledge of his
master, the latter is liable to A. ad ezhibendum: if he did not know of the wrongdoing, only
noxal!y, 10: 4. 16. If the slave holds someone's will, the master is liable to the interdict &
tabulw exhtbendis, 43. 5. 3. 4.
C. 3. 32. 20.
6. 1. 27. 4.
6 23. 3. 46.
Another illustration 43. 26. 13. Post, p. 157, as to the question how far knowledge of the
slave is imputed to the master.

'
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however, be noted1. The slave's power, being purely derivative, cannot
increase that of the dominus. Thus if the master is absolutely incapable of usucnpio he cannot usucapt through his slaves.
There is somewhat more difficnlty in relation to bona jdes. Apart
from pecuZium the rule seems to have been, (Paul, quoting Celsus, is our
authority, but the text is inconclusive,) that both master and slave must
have been in good faith-the slave when he took the thing-the master
when he knew of the taking. I t is not clear whether the slave must be
in good faith at that time, but this seems the more logical view, since
that is the initium possessionis. Pomponius is quoted to the effect that
if the acquisition is domini nomine the master's state of mind is the
material
one, but in view of the language quoted by Paul from Celsus
in the same text this is commonly understood to mean, "is primarily
considered'." The language of Pomponius, and the general drift of
the text, however, appear to express the view that, if the acquisition was
domini nomine, the state of mind of the slave was immaterial, but the
other view is more in harmony with the rules arrived at in other cases4.
I t must be remembered that usucapio results from possession6,and that
in acquiring possession the master and the slave cooperate. I t is difficult to say what the master's scientia involved. It was something that
the slave could not contribute6, and probably it included the animus
sibi habendi, of which the slave, who could not habere, was clearly
incapable. As we have seen that he also cooperated mentally, since he
must have intelligence for taking', it is natural that the born jides of
both parties should have been necessary. And this is the rule that
Papinian lays down for the analogous case of sonss. As will be seen
later, the rules in acquisitions to the peculium are different : here it is
enough to say that where the acquisition is peculii causa, and the slave
was in bad faith, if the thing ceases to be in peculio, e.g. by ademption
of the peculium, or by its being paid by the slave to the master, e.g. for
his liberty, this is not a new possession in the master, and the thing
cannot be usucapted : causa possessionis durat9.
Apart from these considerations there is no great difficulty in the
law df acquisition of property, inter wivos, by a-slave for his master.
The slave ihough he can have nothing of his ownlo acquires for him in
nearly every way, and without his -knowledge or consentn. Things
Among the cases in which "putative causa " was allowed by some jurists, was that in which
SOW slave alleged that he had bought the thing: a man may reasonably be ln error as to the act
of another, 41. 4. 11; 41. 10. 5 ; cp. 23. 3. 67. But this controversy has little to do with
slavery.
41. 3. 8. 1. Eum qui s w nomine nihil z~eucaperepotestne per selvumposse Pedius ait.
4 6.2. 7.13; 41.3.43.1.
41. 4. 2. 11 12. Pothier. Pand. 17. 193.
6 See ante, pp. 131 sq.
6Q.2.89;&.2.9.3;D.41.2.3.3.
9 41. 4. 2. 12, 14.
8
41.
3.
43.
41. 2. 1. 10 ete.
'OCf.2.87; h 1 . 2 . 9 . 3 ; D . 4 1 . 1 . 1 0 . 1 .
l1 In. 2. 9. 3; D. 41. 1. 32. If a slave bugs, his master has the Pnblician, 6. 2. 7. 10. If he
finds treasure it is as if the master had found it, 41. 1. 63,pr.
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delivered to him are acquired to his master unless the slave was
intended to act as a mere messenger: in that case the acquisition is
not complete till the thing reaches the master1. A slave can acquire
by formal means, e.g. by mancipatio, but not by adiudicatio or cessio i n
iure2, since he can take no part in a judicial process. I f the ownership
of the slave is in suspense, the question in whom any acquisition takes
effect will also be in suspense; e.g. where a slave is given by husband to
wife, by way of n~ortiscausa donatio3,or where the slave is legatus and
the legatee has not yet accepted4. The slave acquires to his bonitary,
not his quiritary owner5. We are told by Paul that a slave, rnancipated
mettc, acquires for his old mastera. The point is that, though mancipatio
transfers dominiunt even in this case, the former dominus still has the
slave i n bonis7.
Was it necessary that the slave should intend to acquire to the
master? We have seen8 traces of a view that this was essential (at
least for late law) in the case of possession, but so was knowledge of
the dominus, and both these might seem material where the question
was whether the dominus had acquired the substance of control. But
in the present case i t is clearly and repeatedly laid down in the Sourcess
that knowledge of the donzinus is not necessary. (The view that the
slave must consent seems to rest on a false definition of tradition, as
transfer of dominium by transfer of possession, itself based on texts
which speak of acquisition of possession and through i t of ownershiplo.)
A priori, one would not expect the voluntas of the slave to be considered in such a matter, and the law seems to have disregarded itx1.
But there is one text sometimes cited as proving the contrary12: the
case is, however, one of a common slave and of a donatio, both material
circum~tances~~.
A case which might have created difficulty is that in which the
transferor hands over the thing, intending to transfer ownership, but
to transfer it to X, who is not, but whom he supposes to be, the slave's
master. I f he said nothing of his intent the gift would take effect in
the slave's master, though, on general principle, the donor would have a
condictio. If he expressly said that he intended to convey the thing to
39. 5. 10; C. 4. 27. 1.
a G . 2 . 8 7 ; 2.96; 3.167; U.19.18.
24. 1. 20.
4 30. 86. 2.
G . 2.88. What a seruuspec~cliicaatrensis acquires is the son's, not the father's, 49.17.19.1.
See also 18. 6. 16; 19. 1. 13. 18. Ante, pp. 4.2, 43.
6 P. 1. 7. 6.
4. 2. 9. 6. See Huscl~kead P. 1. 7. 6. As to the actual form used by the slave in
nza~lcapatio,seepost, App. III.
8

8

A v t ~n
.. I.?.?
c- 2

G e e the texts cited by Salkowski, Sklavenerwerb, 34-40.
10 e . g 41. 1. 20. 2.
11 39. 5. 13.
12 41. 1. 37. 6.
IS Post, Ch. xvI. The inconveniences which might result from acquisition without consent
conld be in part avoided by abandox~ment,but a more effective protection was found in a rule
that the liabilities which might result did not attach till ratification, post, p. 155.
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it seems that ownership would not pass to anybody, though possesX,
sion would as soon as the master knew of the receiptl.
~h~ law in the case of the institution of a slave is more complex.

A man may institute his own slave or a servus alienus ; in either case
pure or conditionally2. But an institution of his own slave, cum liber
erit,or sine libertate, is a mere nullity3. A servus alienus would, howordinarily be instituted without liberty, and the words cum liber
be added: the words sine libe~vtateor cum libertate are mere
,uqlusage4. The institution of a seruus proprius remains valid though
he be alienated or freed: in the former case he acquires to his new
master5, in the latter to himself.
Institution of a servzbs alietbus is for most purposes institution
of his
Thus the master must have testamenti factio with the
testator7, has the right to the spatium deliberandis, can get bonorum
possessioQ,and may be burdened with fideicommissalo. These are due
from him only if he acquires through the slave. If he frees before
acceptance neither he nor the slave is strictly liable (for the latter was
not ro.gatus), but this is met by a rvle that an actio utilis lies against
him who got the emolumentum hereditatis'l. I f the owner sell the slave
before acceptance, he remains liable for the fideicommissun~as having
the value in the price, and the buyer is not liable unless the vendor is
insolventl2. This rule is an equitable compromise : the buyer is
strictly heres and liable. There seems no aut,hority for the case of gift
of the slave. Probably the donee is liable if he accepts the hereditas.
There are many illustrations of this fact that a gift to a slave is
essentially one to his master. If a slave is instituted, a legacy, poenae
causa, to annoy his master is void13. If a man prevents the revocation
of a will in which his slave is instituted, he can take nothing14. Writing
a gift to your slave is penalised under the lex Cornelia de falsis, as
writing a gift to yourself15. If a libertinzcs institutes his child's slave
this bars the patron as if it had been the child himselP6.
,,,,,

emt

Not expressly discussed, except where on the facts there were other persons to whom the
might possibly acquire, post, Cli. xv.
28. 5. 3, 31.
U. 3'1. 7, 11, 12; D. 28. 7. 21, 2.2. It was treated as ahewi~lgno real inteut to give.
'28.5.3.pr.; P . 3 . 4 h . 7 .
0. 2. 185, 188; Ulp. 22.12. D . 31.83 is a case of construction raising some of these points.
As to the difference of personality, post, p. 140.
8 28. 8. 1.
Ulp.2'2.9. D . 2 8 . 5 . 3 1 ; h . t . 5 3 ; 3 6 . 1 . 6 7 . p r .
37. 11. 2. 6. If alienated while time is running the new don~Lushas only the rest of the
time, 38. 15. 6. 2.
. lo Even in favour of tlie slave himself, cum liber wit, 36. 1. 26. 1. As to operation of
s~'c.
Pegasianum, D. YO. 11.
ly 34. 6. 1.
l1 31. G2.
'" 30. 11, 94. 1.
29. 6 . 1. 1 ; 38. 13. 1. Nor can the slave if freed, or children, even not inpotestan. They
are within the mischief" of the rule.
l 5 Of striking out a gift of liberty to a slave left to you. But writing a gift to a slave curia
ziber ent, or one of liberty to your own slave was not enough, 48.10. 16.4,2.2.passina.
la At any rate if the child acquires, 37. 14. 21. 3.
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The gift is to the master whose the slave is a t the time of entry :
interveniug alienations are immaterial1. Where a servus alienus was
instituted, afterwards conveyed to a servus hereditarius and then
usucapted by an extraneus, the institution was still good---media tempora non nocenta. Where a slave of one without ius capiendi was
instituted and was freed, or sold, sine fraude leg&, before any steps
were taken, though after the death, the gift stood3. This was originally
written when, and of a case in which, the man without ius capiendi was
not incapax, but, though he had testamenti factio, was barred, by reason,
e.g. of celibacy, from taking. The general rule was that we could
institut,e the slave of one with testamenti factio, and no other4. But
in Justinian's time a man without ius capiendi was an incapax. I t may
be, then, that in his day the institution of the slave of one without
testamenti factio (e.g. intestabilis) was good if he was alienated. It
cannot have been so for olassical law.
The owner of the slave is the person to benefit, whatever the intent
of the testator6, even though he have to hand over the succeseion
to some other person. Thus if a heres is under a jideicon~missum to
hand over the hereditas, and a semrzu hereditahus has an inheritance
left to him, the heres can order him to enter. Like other acquisitions
made after entry, this will not have to be handed over, unless there
was an express provision, in the will, that even such things were
to go6.
As a hereditas may involve liabilities the slave cannot effectively
enter without the authorisation (iussum) of the owner7. We have a good
deal of detail about this iussum. I t must precede the entry: ratification
did not suffices. This is due to the fact that aditio is an actus legitimus,
and does not admit of what is in effect a suspensive conditions. The
iussum must durare: the authorisation of the master must be still
existing a t the time of the entry. Thus if he become insane before
~ . if the
the entry, there is no iussum: furiosi nulla est v o l u ) ~ t a s ~So,
slave is alienated before the entry, the new master is not bound by the
old i u s s ~ n r ~ I~t . may be in any form, eg. by letter or messenger.
I t may even be nutu, in the case of a dumb, but not mentally defective,
dominuslz.

The iussum must refer to that particular hereditas1, and there can be
no ;ussum to enter on the hereditas of one not yet dead, though it is not
that the master be certain either that the man is dead or that the
slave is heres. Paul, indeed, observes that the paterfamilias must know
i t is ex asse or ex parte, by institution or substitution, on
intestacy or by will2. Ulpian says, more exactly, that if the iussor
thinks i t is ex asse and i t is ex parte, or ab intestato and i t is by will,
the entry does not bind him because such entry would, or might, put
him in a worse position than he contemplated. If the error is the
other way, it is a good entry, and error as to whether it was institution
or substitution is equally immaterial3. A iussum may be conditional
Or dependent on someone's consent4, and this must be given before the
entry. Where the institutus reported that he thought the inheritance
good, the paterfamilias replied that he had heard rumours to the contrary, and that he authorised the institutus to enter, if after careful
investigation he was satisfied that the estate was solvent. He entered
at once, and Africanus held that this entry did not bind the paterfamilias5, The iz~ssummight be more or less explicit, and after disputes
it was settled that authorisation to take bonorum possessio, or pro
hmede gerere, justified entry by the slave6.
Rdeicommissariae hereditates and bonorum possessio are on the
same level, so far as the substance of the right is concerned, but there
are some differences of rule which need explanation. As tbe acceptance
of jideicommissa, or of bonorum possessio, is not an actus legitimus, the
necessary consent of the dominus may be by ratification7. We know
that a dominus cannot enter for a slave, though he can depute it
slave to enter for hims. We are told, indeed, not only that the slave
must himself make aditio, but that he must give a real consent, and
thus if an apparent consent is obtained under threats, and so is unreal,
there is no sufficient aditios. The line between this and a real consent
obtained by command, which appears in some texts, must have been
rather narrowlo. I t should be observed that the dominus can pro
herede gerere, by consent of the slave", and that Pius enacted that if the

1 In.

2. 14. 1. Ambulat cum dominio, 37. 11. 2. 9.
2 28. 5. 6. 2. As to h. t. 50.yr., seepost, Ch. xx.
8 29. 2. 82.
Ulp. 21. 9 ; D. 28. 5. 31.
6 G . 2. 89; Ulp. 22.13; C. 6. 27. 3.
6 36. 1 28. 1 ; h. t. 65. 4 (last clause Tribonian).
7 Ulp. 19. 19; 22. 13; C. 6. 27. 3 ; 3.41. 1. 10. 1, etc.
6 29. 2. 25. 4 ; 36. 1. 67. pr.
9 29. 2. 51. 2 ; 50. 17. 77. No entry before iusstrm, but a condition on the institntion can be
ao satisfied, quia eo facto nemo fiaudatur. The batisfactiou is no part of the entry, 35. 1. 5. 1.
'0 29. 2. 47. Or an authorising tutor die before the entry, h . t. 50. If the iuasor change his
mind, or is adrogated, there can be no entry under the old iclssam, h. t. 25. 14, 15.
11 29. 2. 62. 1.
1%29. 2. 25. 4, 93. 1.

29. 2. 25.5. If the slave is alienated before bonomzpossessio is obtained, the buyer has
the residue of the time, 38. 15. 5. 2.

' 29. 2. 93. pr.

29. 2. 25. 11. Paul's dictum must be understood of pupillary substitution, involving
Pcssible liability for debts of the pupillus. Ulpian says (h. 1. 12, 13) that iussuvn to enter under
the will of X does not authorise entry as a substitute of an impubes uiilesx the words of
authorisation cover this. and shew that it was contem~lated.
5 29. 2. 51. 1.
29. 2. 25. 10.
29. 2. 25. 7. See h. 1. 8, 9 as to what is a sufficient iussum. Though n dumb slave cannot
make formal aditu, by speech he can of course pro herede qerere (29. 2. 93. 2). Nutus heres
could not make a formal acceptance, but might depute a slave (29. 2. 5, 26). There seems no
jeappn to doubt that a slave could make cretio for his master. It is somewhat on the same
'OOtW!8s mancipatio.
29. 2. 6. 1, 48; 36. 1. 31. 2, 42, 67. pr.
8 29. 2. 26, 36.
29.2.6. 7.
1029.4.1.3; C.6.24.3.2.infin.
l1 c. 6. 30. 4.
-
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dominus continued long in enjoyment, in any case, this should be a
valid gestio : a somewhat untruthlike presumption of the consent of the
slave1. The rule in jideicommissa is different: the dominus himself
can accept2. Bonorum possessio may be applied for by anyone for
anyone3, and thus, no doubt by the dominus. But, we are told, tile
consent of the slave is needed as in aditio'. This may be because
t h e words of the Edict, declaring that a grant will be made to him,
imply his personal assent. I t seems likely, though there is no conclusive text6, that a dominus cannot himself repudiate the slave's
institution : i t is clear that he cannot repudiate a jideicommissum~.
On the other hand he can repudiate a bonorum possessio to which
the slave has a claim7. This is surprising in view of the rule that the
slave's consent is necessary to bonorum possessio and of the maxim,
I s potest repudiare qui et acquirere potests.
The slave and his master are distinct persons, and are so regarded
for many purposes in this connexion. I t is difficult, however, to lay
down any general principle which will cover all the cases. They are
not treated as independent persons where this would defeat the purpose
of some rule of lawo. Where A was instituted, and his slave, S, substituted, and A ordered S to enter, as substitute, in order to avoid
legacies, all are due, subject to the Falcidian fourthlo. But they are
not lumped together : those charged on A are paid first, and then those
charged on S, so far as t h e lex Falcidia allowsn. This preference is
applied in all such cases where a man obtains a hereditas, omissa causa
testamenti12. But in our present case i t is a recognition of duality, for a
man cannot be simply substituted to himselfI3.
Where A and his slave S are instituted, in unequal shares, and
less than three-fourths are left away from the share of S, Paul tells us
that the difference is added to the share of A, for the benefit of legatees
claiming from him. This prevents t h e unfair treatment of legatees by
a misapplication of the rule that the Falcidia is, in the case of distinct
charges on different heirs, reckoned separately for each heir1'. Here too
duality is disregarded only so far as is necessary to prevent t h e evasion.
I f they were treated as two absolutely, no such account would be taken.
If as one the Falcidian deduction would be spread over all. It will be
observed that this is not the rule of confusio which causes so much
discussion in the case of a n institutus who acquires also as mbstitutuslS.
29. 2. 6. 3.
a 36. 1. 67. pr.
3 37. 4. 7.
36. 1. 67. pr.
5 29. 2. 13. 3, 18.
6 31. 34. 2.
38. 9. 1. 3.
29.2.18; 38.9.1.1. Lenel thinks the general provisions as to repudiation were in the Edict
(Ed. Perp. 5 165). The point of the present rule seems to be that, as the cooperation of both is
needed to acquisition, the repudiation by the master ia enough to shew that this is impossible.
See ante, p. 137, for some illustrations of this.
10 29. 4. 25.
11 35. 2.22. 2.
12 29. 4. 6. pi-.
18 28. 6. 10. 7.
14 35. 2. 21. 1.
l5 See e.g. Vangerow, Pand. 5 535; Windscheid, Lehrb.
653, n. 8.
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There, if co+sio occurs a t all, the legacies are grouped together and all
equally. Here there is no relief to the legatees from the dominus
except so far as there is a surplus over the quarta Falcidia in the share
of the slave. The same rule applies in the case of a father and son1.
rule deals only wit,h. the case in which the legacies charged on
the dominus are in excess, not with the case in which those charged on
the slave are so. I n the case of institution and substitution i t seems
clear on the authority of Paulz that there was no confusio in favour of
legacies, charged on the heres who failed to take, in so far as they mere
chargeable on t h e substituted coheres. I n our present texts, Paul goes
on to say something, which is conlmonly interpreted as meaning, that,
here too, there was no relief in the case in which it was the legacies
charged on t h e slave which were in excess. But the wording is so
corr,lpt that i t is impossible to be sure as to its meaning.
Where X whose slave was heres by will, and who was himself heres
ab intestato, directed his slave to enter, and the slave did not do so, i t
was as if X had praetermitted. H e should have made the man enter4.
I t is not easy to see the necessary dolus mczlus on these facts" Where
a slave is made heir there can be no legacies from t h e master, though
there may be jideiconzmissa, and in such a case the legacies are first
reckoned with any deduction for the lex Falcidia, and the jideicommissum
is payable on the rest6.
Where a slave is instituted pure for part and conditionally for
another part, and there is a coheir, and the slave duly enters for the
first part, Paul tell us he must enter again for the second, and i t will
pass with him if he is freed or alienated before entry7. This is one of a
group of texts which have given rise to much controversys. If X is
instituted pure for one part, and conditionally for another, then, apart
from controversy as to what happens if he dies, he is a t once heres ex
asse, if there is no substitute to the conditional partQ. No fresh entry
is needed even if there is a coheirlo. In our case", where it is a slave,
Paul justifies his different view on the ground that in order that all
may be acquired by the one entry, i t is necessary that all remain in the
same state : the rule, that one entry suffices, does not, moreover, according to him, apply where the hereditas is acquired through another
person12. That i t should vest in the new owner seems consistent with
principle. The conditional share is certainly not acquired till the

-

8
5

4 29. 4. 1. 3.
35. 2. 21.1.
h . 1. 4 adds that if dominus does not know, and himself enters ab ixtestato, he is not

liable under the Edict, nisi si .fingit ignoy-adam. This last remarli is Tribonian, but it is clear
thut the master's liabilitv deuends on his dolus. not on that of the slave.
7 29. 2. 80. 2.
6 Ulp,
Salkowski,
24. 21;op.
D.cit.
3 5 .10.
" ~G.
. 1.
"8. 5. 3'3; 29. 2. 35. pr., 53. pr., 81.
12 29. 2. 80. 3.
11 29. 2. 80. 2.
'0 28. 5. 60. 6.
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condition is satisfied' and a t that time the old owner is no longer owner.
Since nothing remains even momentarily in the slave: another entry
must be necessary. The view that, even if there is no change, fresh
entry is necessary, is a natural result. But there is a text of Ulpiau3
which applies the rule that entry for one share is entry for all, and
declares, as it is commonly understood: that if the slave has once
entered, though he be sold, a substituted share which falls in will go to
his old master, as being a mere appendix. The text is obscure: i t may
indeed be read as agreeing with Paul's view. I t s form is, however,
opposed to this, and elsewhere Ulpian and Modestinus decide a case in
terms which suggest that the common interpretation is the right one.
They say that if one substitutes to an impubes "Whoever shall be my
heir," this means heres scriptus, and thus if a man has taken a share
through a slave he cannot claim under this substitution, if the slave
is no longer his, because he is not personally the heres scriptus! They
treat this as the fact which bars : if they had taken Paul's view the
the question could not possibly have arisena.
According to the view almost universally held by the classical lawyers,
an unconditional legacy to the slave of the heres was void ab initio, by
the regula Catoniana. But the rule was different in the converse
case of a legacy to the dominus of an instituted slave. Such a legacy
was good ab initio, though it would " evanesce," if the dominus became
heres through the slave7. The reason assigned in the texts is that it is
not true that if the testator died a t once the gift could have no force:
the legacy would cede a t once in the dominus, but he might transfer
the slave before ordering entry.
There are other illustrations, of a different type, of this principle
that the slave is a distinct person, and that his persona is considered
rather than that of the dominus, except in relation to capacity to takes.
If the terms refer expressly to the slave, i t is he who must do any act
rendered necessary. A slave, being in a manner an instrument of his
master, can enter for him. But the master cannot so enter for the
slave. Thus if X and his slave are instituted, the slave entering st
X's order acquires all for him, but if X enters, he acquires only his
share : the slave must still enter for the other9. Where knowledge is
9 29. 2. 79.
2. 13. pr.
8 29. 2. 35. p r .
6 28. 6 , 3, 8. 1 .
4 Salkowsk~,loc. c i t .
6 A patron's son has a right to operae promised, and to iura i n bonis, if he is his father's
heres, but not if having been emancipated or disinherited, he acquires his father's hereditas only
throo h the institution of his slave, 38. 1. 22. 1 ; 38. 2. 15.
7
2. 2 4 5 ; In. 2. 20. 3 3 ; D. 35. 2. 2 0 ; 36. 2. 17. Cp. 30. 25, 91. pr. See Machelsrd,
Dissertations, 500.
8 See, e.g. 31. 82. 2.
9 29. 2. 26, 36.
A f u v i o s u ~ could not accept a hereditae or direct his slave to enter, nor
could his curator authorise his entry, 29. 2. 6 3 , 9 0 . pr. As to the ways in which this ditliculty
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material it is the kno\vledge of the sewus institutus and not of his
dontinus which is considered. Thus where a slave is instituted, mlgari
,.retione, i t is the state of his knowledge which determines the time
allowedl. An institutus can enter if 11eis sure that an alleged posthumous
child does not exist, but not otherwise. If he is a slave and he is sure,
but the dominus has his doubts, the entry is valid2.
We have also to consider the case of a slave instituted by one who
thought he was free. This is really a case of a wider problem : what is
the effect of error on an institutio ? Vangerow3 thinks the rule to have
been, that, if the error were such that the institution would not have
been made in knowledge of the facts, i t was absolutely void, and he
treats any departures from this as exceptional. There is no doubt of
the rule for legacies4, but in view of the dislike of intestacy it would
not be surprising if a different rule were applied here. Of the texts he
cites, one5says that where a child instituted proved to be d up posit us, the
inheritance was taken away, quasi indigno. This really makes against
vangerow's view, for i t implies that such an institution was prinza facie
valid. The same case is discussed in an enactment of Gordian6, who on
the authority of Severus arid Caracalla, uses similar language-auferefidam ei successionem. His other cases are of exheredations declared
of error. They are cases in which a false reason is
null on the
expressly assigned for exheredation7 and thus are mere illustrations of
-fuisa causa tieated as condition, and of little weight in the present
connexions. On the whole the view of Savignyg seeks peferabie, that
these institutions under error were valid. thecases in which thev were
set aside being exceptional. The same conclusion can be drawn from
two cases which directly concern us. Onelo is the well-known case of
Tiberius' slave, Parthenius. A slave is instituted under the im~ression
that he is a paterfanzilias, and X is substituted to him si heres izon erit.
Tiberius decides that he and X shall divide. This is justified by Julianll
on the ground that the words, si heres non erit, when spoken of a man
supposed to be free, mean "if neither he, nor anyone to whom he shall
hereafter become subject, becomes heir." This conditionlz is satisfied on
the facts and the substitute is admitted. But there is nothing to
exclude the institutus, and thus they share's. The reasoning requires
was met, see, e.g. Accarias, $5 349, 465. But if the slave were instituted, he could enter, no
doubt with conselit of curator, 29. 2. 63. If a beneficiary has been directed to pay money to a
Slave heres, it may not be paid to his master, 35. 1. 44.pr.
G. 2.190.
8 Lehrb. 5 431.
a 29. 2. 30. 7 .
32. 11. 16.
0 C . 6 . 24. 4 .
49. 14. 46. pr.
28. 2. 14. 2 15.
35. 1 . 7.2. 6: In fact a contrary inference might be drawn from them.
System, 3. 377, cat. Vangerow, loc. cit.
10 In. 2. 15. 4.
11 28. 5. 41.
la A substitution is essentially a conditional institution.
l3 The decision is exactly s h i i a r to that given by Gaius (2. 177) in the case of cretw

'

imperfects.

144

Legclcies to Slaves

[PT.

z

that error shall not vitiate an institution, and is strictly logical, if the
interpretation given to the words, si heres non el-it, be accepted. It is
a strong case of interpretation according to intent, the ordinary rule in
testaments1, but the decision does not deserve the severe language which
is sometimes used of it*.
The case may be compared with one considered by Severuss. A, a
miles, institutes J, ut libertwm mum, and adds, "if he will not or cannot
enter from any cause, I substitute V." J proves to be a common slave
of A and Z. Severus says that the result is a question of intent. If
A thought J his own sole libertus, and did not mean any other person
to acquire through him, the condition of the substitution has arise^,
and V can take the inherit,ance. If, however, the words were used in
the ordinary sense, and J entered at the command of Z, V has no
claim'. There can be no question of sharing, for if J takes aoything
a t all, he does adire, and the substitute V is excluded. Here the
interpretation by intent resembles that in the last case, but i t is more
forced : the word adire has not the ambiguity which, with a little good
will, can be seen in the expression s i heres non erit, and J is here
allowed to shew that the testator gave the words a meaning that they
cannot possibly bear. The fact that the testator is a miles is emphasised,
and it may be that this accounts for the liberal interpretation5.
The main principles in the case of legacies and fideicommissa
singularurn rerum are much the same6. A legacy sine libertate to the
testator's own slave is invalidl. A gifb to A and one to his slave,
though they are distinct legacies, are one for the purpose of the lex
Falcidias. Gifts to servi alieni depend on the testamenti factio of the
master, and are in the main equivalent to gifts to him9. The rules as
to the admissibility and construction of gifts cum or sine ldertate are,
in classical law, as in institutionsl0. A legacy to a servus alienus is
void if the testator buys him, as i t is now in ea causa in qua incipere
non poteratl1. A legacy without liberty to the testator's slave, not
legated, is void, and ademption of the liberty is ademption of the
legacy12. Acceptance of a legacy to his slave bars the dominus
50. 17. 1 2 ; see 28. 5. 2, 52. 1 ; 28. 6 . 4 . 2, 2 4 ; 50. 16. 116, 2 4 3 ; 50. 17. 17.
e.g. Vangerow, lac. c i t . ; Girnrd, Manuel, 826.
8 C. 6 . 24. 3 .
"he
text is applying the rule that if one of co-owners institutes the slave, all goes to the
others. wost. Ch. x v ~ .
5 ~ i t error
o
in legacies, post, p. 151.
7 30. 34. 9.
6 28. 1. 1 6 ; 30. 53. 2.
8 30. 5 3 . 2 ; 35. 2 . 56. 4 . Compare the rule in the converse case, ante, p. 140.
9 28. 1. 1 6 ; 30. 12. 2 ; 41. 1. 19. 1. A$deicommissum
(and a fortiori a legacy) to a slave of a
deportatw went to the Fisc, 32. 7 .
he domanus might be burdened with fideicommissa,
30. 11.
10 34. 4 . 20. See ante, p. 137.
11 34. 8 . 3. 2 .
12 30. 34. 9, 102; 34. 4 . 32. 1. Money was left to X with a fideicommissum to a slave of
testator. Both were void, 31. 88. 13.
1
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from attacking the will1, and, if he does attack it, he loses any
benefita.
~f a legacy is left to two of my slaves independently, or to me and
of my slaves, or to my slave in the will, and to me in a codicil, and
1 refuse on one gift, I can take all on the others. This is the law of
3&inian : in classical times i t would have depended on the form of the
gift. Thus in legaturn per damnationem, apart from the leges caducariae,
one of the shares would have gone, on this hypothesis, to the heres.
The ownership of the slave a t the time of dies cedens determines the
fate of the legacy4, assuming initial validity, and thus if he is alienated
or freed before that date, the right will pass to his new owner or himself as the case may be5. It must be noticed that, in legacies to a slave,
the time of dies cedens is postponed. Thus if there is a legacy to a
slave also freed, i t does not cede till aditio, since otherwise i t must fail
as he is not qualified to take till the heir enters6. I t is similarly postponed in the case of a slave who is himself legatus, so that the rule
applies to all possible legacies to a slave of the testator7. The text
adds that if the slave has been freed after the will is made he can
take the legacy himself, the fact that he was a slave of the testator
being no bar, since, even if the testator had died a t the time of making
the will, the benefit and burden of it would never have been on the
same person. These rules are simple : they are applied in the texts to
the solution of many complex cases.
Where A was legatee of an optio semi, and there was a legacy to a
slave of the testator, without liberty, then, if before any heir entered
he became the only slave of the testator, he was a servus legatus and the
legacy to him was good. But if he did not become the sole slave, or in
any case if there was a heres necessarius, the legacy to the semus
proprius would fails. The case does not conflict with the regula
Catoniana. Since it is always possible for this diminution to occur, so
that he becomes a servus legatus, whose gift does not cede till aditio, it
is not true that if the testator had died a t once the beuefit and burden
must have been in the same person. If the heres were a necessarius i t
would be bad, for though the diminution might occur before the death,
it still remains true that, had the testator died a t once, the gift must
have failed. If the legacy to the slave was simple, and that of the slave
was conditional, the former must fail unless the condition of the latter
is satisfied before dies cedit for the former. This is the form in which

35. 2 . 1. 8, post, ~ hk.
.
"
36. 2. 7 . 6 , 8 , 1 7 . Otherwise it would fail, as the slave is the property of the hereditas.
the legacy of him takes effect, the gift to him goes to the legatee, 30. 6 9 . p r .
33. 5 . 13.

If
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the foregoing case would, it seems, have presented itself to the jurists
who held that legatum optionis was conditional'. Justinian's change
did not affect the matter, since the ownership of the slave did not p&s
even now till a choice was made, so that if there were still several
slaves, the ownership of the slave legated would still be in the heres, at
the time when the legacy to him vested. I t may be noticed further that
as this choice could not be n~adetill after aditio, the fact that the legatee
did in fact dhoose the same slave would not save the legacy to hi&;.
A simple legacy to a slave of the heres is bad ab initio by the
regula Catoniana3. I t is in substance a gift to the heres, and i t is
not saved by the considerations we have been discussing. The coming
of dies cedens fixes the legacy on the heres, and benefit and burden
must therefore be on the same person. If other heirs enter, then,
wllether he enter or not, the legacy will be good so far and so far only
as it is chargeable on the other heirs4. There had been disagreement
as to these rules. Servius declared all such gifts valid, perhaps ignoring
altogether the regula Catoniana, but said that i t would "evanesce,"
if a t dies cedens he was still in potestas. This suggests that he is
treating the dies cedens, rather than the making of the .will, as the
initium. The Proculians in general held that all such gifts
were bad,
'r,ecause, says Gaius, we can no more owe conditionally, than we can
simply, to one in our potestas, a reason which is little more than begging
the unestion. The Sabinians took the view which Justinian ultimately
adopted, limiting the rule to simple gifts, so that a conditional legacy
would fail only if, at dies cedens, the legatee was still in potestas of the
heres5.
Another text raises new hypothesess. A legacy adeenled under a
condition is regarded as given under the contrary condition7. If i t was
originally given pure, this makes it a conditional gift. Does this exempt
from the regula a legacy originally given p u r e ? Florentinus tells us
that it does not: ademption is to take away, not to confirm a legatee's
rights. A testator who intended to remove the difficulty would hardly
put the alteration in that form. The decision turns on that point: how
will it stand if, in a codicil, he gives the legacy subject to a condition,
clearly corrigendi aninzo ? Here i t is not so clear that he does not
mean-to benkfit the legatee : i t may be that the gift would be regarded
Ante, p. 1 8 ; Machelard, Dissertations, 525.
33. 5. 15. A slave, S, ili left to X, a legacy to S, and optio s e m i to Y . Y chooses S.
X takes the gift to S as bei~ighis owner when dies cedit, 33. 5. 11.
s 34. 4. 14. pr.; G . 2. 244: In. 2 . 2 0 . 32.
4 Machelard, op. cit. 504.
5 Dies incevtus is a coildition in wills, 30. 30. 4, and, further, no security could be exacted by
the slave for such a legacy. If however he became free pendeute c o n d d o n e , personal security,
with a hvpothec, could be taken as a compromise between the claims of obsequium and the
rights of bkdinary legatees. 36. 3. 7.
7 34. 4. 10. p r .
"faclielard, op. cit. 514.
"1.
t . 14. pr.
1
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ab initio, and so free from the rule. As a correction i t
would supersede the earlier gift and the legacy would be goodl. H~~
if a gift, originally conditional, becomes simple by satisfaction of the
condition, vivo testatore? May we not say that the rule should not
apply, and the legacy should stand, if the slave is not the property of
the heres a t dies cedens ? For it would not have failed if the testator
bad died when he made the will, which is the test of Celsusa.
The case of a legtcy of A's property to A's slave has been supposed
to create a difficulty. We are told that such a legacy is valid$. I t has
been said however that, as i t would be null, if the testator died a t once,
it infringes the regula and might be expected to be void. Several
to explain the rule have been made on these assumptions'.
But the text says not a word about the regula Catoniana, and i t is
clear, on an unbiassed reading of it, that Paul is talking of a legacy
which he regards as absolutely valid5, and in no way dependent on
alienation or manumission of the slave. I t is a strong expression of the
slave's individuality : cum enim, says the text, semro alieno aliquid testamento damus, domini persona ad hoc t a n t u m inspicitur ut sit c u m eo
testurnenti factio, ceterum e x persona servi constitit legatum. The heir
must give the dominus the value of the thing. The case is thus easily
distinguished from that of legacy to a slave of the heres, which must be
meaningless, if the testator die a t once, since the heres would have to
pay himself, and from that of a legacy to A of his own property, which
would be valid only if there were a condition, si vivo testatore i d
alienaveris, or the likea.
Doubtless this recognition of the slave's individuality is progressive,
but here as in institutions, it may be said that the rule, in the later
classical law, was that the full effect of duality was allowed, except
where it amounted to an evasion of some restrictive law7. An interesting
case somewhat analogous to that which we have been discussing is considered by Africanus. A legacy is left by X to A. B makes a donatio
of the same thine to A's slave. The master can still sue e x testamento.
notwithstanding
- the rule as to duae lucrativue causae. This is not
covered by Paul's rule, since a donatio is not a testamentary gift, and
Paul's general proposition applies only to these. But Africanus8, writing
earlier than Paul, though probably as late as Valens, does not rest his
decision on this principle, but on a rather more subtle idea. He says
that if the gift had been a discharge of the legacy, so would a similar
gift from the heres of X. This he says is inadmissible, since a debt to
u

'

35. 1 . 89.
34. 7. 1. pr. media tempora non nocent, 28. 5. 6. 2. The principle if not the maxim applies
to matters other than institutions. See, e.g. G. 2 . 196.
31. 82. 2 . Paul, quoting Valens.
4 Machelard, op. cit. 506syq.
6 3 4 . 7 . 1 . 2 ; In.2.20.10.
"ellst, Revue Historique de Droit, 9. 224.
1 Ante, p. 140.
8 30. 108. 1.
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the dominus is not discharged by a payment, invito eo, to the slavel.
This is indeed a recognition of individuality, but of a very different
kind: i t expresses the principle that a slave cannot bind his dominus2.
A legacy to a slave, post mortem donzini, is valid, says Gaius3. ~t
goes to the heres even though the slave is freed by his master's will,
since dies cedit on the death, and the liberty is not operative till later.
If however the heres is a necessarius, the text says doubtfully that
i t will go to the slave, as both events occur at the same t,ime. A
text which is a model of ambiguity seems to discuss a converse case4.
If a slave is legated and the will contains a gift to him cuwz nzorietur
ipse servus, this is valid. I t is not obvious why there was any doubt.
The text adds by way of reason : propterea yuod moriente servo, id yuod
ipsi legatum erit ad eum cui ipse legatus fuerit pemrenturuqn sit. There
may have been doubt as to whether this was not a conditional legacy,
which might fail because i t did not vest in the life, of the legatee, but
Papinian and Ulpian6 are clear that there is no condition.
Where a will was upset by bonorum possessio contra tabulas,
legacies to a slave were not saved though the dominus was one of those
persons, legacies to whom were still good: we are not to enquire who
benefits, but whom it was intended to honours.
One text, of Julian, gives an odd illustration of the duality we
are discussing. A slave is left, generaliter, to P the slave of T. After
dies cedens, T frees P. If T chooses a slave, extingziitur Pamphili
legatum, quia non esset i n hereditate yui optari possit. But if T
repudiates P can choose. For though by the manumission two distinct
personae are established, yet there is an alternative legacy of one thing
between them, so that if T vindicates, the option is a t an end, but if he
repudiates P can choose. The text7 lays down strange doctrine. The
case is one of legatum generis, for dies cedit before choice, and T
vindicates " the man he chooses. But, as we have seen, dies cedens
fixes the legacy on T, and P's manumission after that date can give
him no right : if T repudiates the heres should benefits. The text may
have been altered9, but, even so, i t is difficult either to restore the
1 C. 8. 42. 19.
2 Post, p. 163. The text adds, after the statement that the legacy is still valid, the words,
et maxime si ignorem meam factum use. If this is ]imitative, it destroys the rule, for the heres
will see that the legatee is iuformed. The grammar is doubtful, and there is corruption: the
words are probably interpolated.
3 30. 68. 1. Conversely a legacy of a usufruct to a slave post mortem suam is bad. V. Fr. 57.
Whether, in classical law, an ordinary legacy to him post mortem xuam was bad is not stated.
It is hardly 'within the mischief' of the rule.
4 30. 107. 1.
5 36. 2. 4 ; 35. 1. 59. pr.
6 37. 5. 3. 2.
The existence of fideicommissa t a c ~ t ainvolved forfeiture: Trajan povided
that the beneficiary could keep half if he informed the Fisc, but he could not avail hiniself of
this if the jideicommissuna were to his slave, 49. 14. 13. 8.
1 33. 5. 10.
a Ante, p. 145. Even if we treat it as 1. o tionis, it is no better: the text makes T capable of
making the legacy vest in his favour after hegas freed P, a thing impossible.
9 Note the expression dies cesserit, the absurd reason given for the fact that, if T chooses, P
is barred, and the accumulation of hypotheses. See Eisele, Z. S. S. 7. 19844.

Ademption of Legacies
origin$ form, or to say what principle it expresses for J ~ s t i ~time.
i ~ ~ ' ~
As i t stands it interprets the gift as if it were "to T and if T refuses
then to P." I t is a sort of substitution, and the alternative legacy
to p does not cede till he is freed, so that he can take it. This
is suggested by the words inter eas vertiturl and by the
fact that T's vindication or repudiation is supposed to occur after the
if it occurred before, the case would be that discussed
elsewhere by J i ~ l i a nhimselfa of a gift to A and another gift of the
same thing to A's slave. If A refuses the gift to himself he can still
claim under the gift to the slave.
The law as to Adernption of legacies gives rise to several points of
interest. If a legacy is left to a slave, the inference is that, no matter
who ultimately benefits, the slave is the person the testator had in
mind, and thus i t can be adeemed only from him and not from his
dominuss. There are more striking results. If a slave is legated and
there is a legacy to him, and he is sold or freed, this may be, and usually
is, adempti~nof the legacy of him" But intent to deprive the donee of
the slave is not necessarily intent to revoke the gift to the slave, and
thus we are told, by Julian, that if on such facts the slave is sold or
freed, the legacy to the slave is due to his buyer or to himself6. So too
there may be a legacy to a freed slave, and alienation of the slave is an
ademption of the gift of liberty6. Express ademption of the gift of
liberty destroys the legacy to him7, for the legacy has come into a
position in which it could not have beguna. But it does not seem that
sale of him would necessarily do so, a t all events in late classical law.
Thus Paul8 deals with a case in which there was a legacy with liberty
to a slave. The slave was sold and the liberty thereafter expressly
adeemed. The ademption he says is strictly ineffective, since as the
slave is now alimus the liberty is already gone. Yet as the slave might
be rebought the ademptio is not a mere nullity, and thus i t has its
indirect effect of adeeming the legacy to him, which will not go to his
buyerlo. If he had been freed, instead of sold, the ademption must be
an absolute nullity, and therefore says Paul, (though there had been
disputes,) it will not destroy any legacy, which the will gave him with
his liberty: supervncua scriptura n m nocet legatoi1. The distinction
between the two cases is that while you can contemplate repurchase
You cannot contemplate reenslavement, nee enim fas est eiusnzodi casus
e~spectaril~. If he is reenslaved, he is a new man. This distinction
So also by the words si T vindicave?-it, eztingdtur Pamphili legatum.
30. 10. 1.
8 34. 4. 2 1 ; 37. 5. 3. 2.
12.
5 30. 91.2, 3 , 5.
"out, Ch. xx.
7 34. 4. 32. 1 ; post, Ch. xx.
It is a simple legacy to a slave of the testator, 34. 8. 3. 2.
lo 34. 4. 26. pr.
11 h. I . 1.
12 18.1.6.pr.,34.2;

' 34. 4. 18; In. 2.20.

9 34. 4.26. pr.
45.1.83.5.

Ademption of Legacies
is overlooked by Salkowski, who regards the distinction drawn as
sophisticall. H e seems indeed to consider these cases as in some sort
evasions of the regula Catoniana. But neither of them seems to conflict in any way with that rule. Even if we consider dates between the
making and the death to come into account, which is far from certain,
there is no moment in which a legacy to that slave would be necessarily
bad a.
I n the adjoining text Paul deals with the analogous case of a slave
legated with a legacy to him. One would expect the same decision, for
if ademption of his liberty by alienation or freeing does not adeem
a gift to him, neither certainly will ademption of a gift of him in the
same ways. But the text presents some difficulty. It remarks that if
a slave, legatus with a legacy to him, is sold and the legacy to him is
adeemed the ademption is good. This is clear, but Paul adds the
reason, quia et legattrm potest procedere si redimatur3. This implies
that ademptio, by sale, of the gift of him adeemed the gift to him, for,
unless the allusion is to the revival of both gifts by the repurchase. it is
not to the point. This part of the text is, so far as its reasoning goes,
(but no further,) in conflict with accepted doctrine4. Cujas explains it
by supposing the legacy given contemplatio~wlegatarii cui servus relictits
est6, but he gives no authority germane to the matter, and the text is
quite general. The simplest solution is to suppose it one of the not
uncommon cases in which Paul gives a correct rule, with a wrong reasone.
From the principle that the personality of the slave is considered in
relation to every thing but testamenti factio, it follows that if the slave
be dead a t the time of dies cedens, the gift will fail7. A more striking
application of the same principle is found in the rule laid down, by
Julian, Papinian and Paul, that no legacy could be made to a servus
alienus unless the gift would have been valid if left to him when frees.
The only illustration we have is that of a legacy of a praedial servitude
to a slave: such a gift is bad, though he could stipulate quite effectively
for it, provided the dominus owned the land to which it was to attach0.
A text of Maecianus says : servitus servo praediumn habenti recte legatzcrLO,
which seems to mean that the rule did not apply if the fundus were in
1

Sklavenerwerb, 32, n. 59.

a A simple ademption, leaving the slave in the possession of the testator, would destroy the
legacy (28. 5. 38. 4), not however by reason of the regula Catoniana. Gifts to a slave of the

testator are bad whether simple or conditional (28. 5. 77; 30. 102; C. 6. 37. 4), and the reg&
does not affect conditional -eifts., 34. 7. 3.
8 34. 4. 27. pr.
The text then says that if a slave legated is freed inter vivos, an ademption of the legacy of
him is a nullity, and therefore he will take any legacy to him. The reason i s that he i s , d
reenslaved a new man (34. 4. 27. 1). Here too is the idea that ademption of a glft of hun
adeems a gift to him, but this is clear: it is a case of direct ademption. It implies also that
manumission though it adeems the legacy of him does not affect the gift to him.
Cujas, cited Pothier ad h. I.
6 Seepost, Ch. xx.
1 31. 59; 36. 2. 16. 1.
0 31. 8 2 . 2 ; 33. 3. 5.
10 32. 17. 1.
33.3.5; 45.3.17; V . f i . 5 6 .

,
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the slave's peculium. Mommsenl disbelieves the text and amends it so
as to destroy its application to slaves. This may be because a slave
be said habere. But the word was freely used in a loose
sense in the case of slaves', and the text is in harmony with the whole
tendency of the law, since it is no doubt from the notion of peculi,tm
that the recognition of the slave's individuality started". A converse
is considered by Ulpian4. A legacy is made, to a slave, of a militia,
i,e.an office of the kind which had become vendible. A slave could not
hold
an office. The master was not the donee. Rut the slave could
have held it if free. Accordingly the gift is good, the master getting
the value of the office5. We learn incidentally, from this text, that, if
the testator supposes a slave legatee to be free, the gift is not good, at
any rate if the thing is one he would not knowingly have left to a slaveti.
I t is stated by Paul7 that the dominus can repudiate a legacy to
his slave. I t is equally clearly stated, by Modestinus, that he cannot so
repudiate a Jideicornmissunl to him8. The reason why legacy was put
on this footing seems to be that is repudiare potest pui et acquirere
~ o t e s tand
~ , a legacy to a slave, according to the doctrine which prevailedI0,vests in the legatee, with no act, immediately on aditio. As it
cannot vest in the slave i t is in the master, and it is therefore for
him agnoscere or repudiare. In jideicommissa, there is no such
transition of ownership: the property passes only on restitutio. The
probable reason why, though the dominus can accept, he cannot
repudiate is that the conception of repudiation is not applicable a t all
to jdeicornmissa, and indeed our text does not say that the dominus
cannot repudiate, but that aJideicommissum cannot be repudiated. All
that the beneficiary has is a sort of obligation, which can of course be
released in certain formal ways, like other obligations. As the text
goes on to say, an informal act could a t most give rise to an exceptio doli.
If a gift. be made to a slave, mortis causa, i t is a question of i n t e ~ l t
whether i t is his death or that of his master, vivo donatore, which gives
rise to a condictio for recoveryll.
As to the acquisition of iura in re aliena, the only cases as to which
we have any authority are those of ususfructus and the like. We have
ad h. I.
e.g. 45. 1. 38. 6, 9. Post, p. 156. There is a further difficulty since the gift would be of a
(eundi, etc.), which cannot attach to a slave. In its present form the rule is probably late.
pernice, Labeo, 1. 139,p?ut, q. 187. See however, V. Fr. 56.
4 32. 11. 16.
In legacy of militia, aestrmatzo vrdetur legata, 31. 49. 1. Vangerow, Pand. § 525.
Gift to slave may be conmtional, and the slave may fulfil the conmtion without iussum,
35. 1. 5. 1, cp. ante, p. 138.
30. 7. The allusion is no doubt to I. per umdicationem.
31. 34. 2. He can repudiate bono~.urnpossessio,but perhaps not institution, ante, p. 140.
29. 2. 18.
10 G. 2. 195.
The right vests in the master immediately on the death (39. 6. 44) and thus if the slave is
freed between death and entry of a heres, he does not take the gift with him. As to legacy of
ciban'a, etc., to a slave seepost, Chh. x m , xx.

Acquisitim of Iura in Re Aliena
seen that, except in case of pecu.lium, a slave cannot acquire a praedial
servitude by will'. H e can acquire i t inter vivos, and ususfructus,
usus, habitatio, and q e r a e servorum can be acquired by him in all the
ordinary ways2. As a slave's possession is his master's, so is his enjoyment of a servitudes. I t is in connexion with these rights that we get
the most striking illustrations of the principle that in gifts by will the
personality of the slave is most cousidered, that of the master being
material only so far as testamenti factio is concerned. A legacy of
usufruct, whether to a slave or not, vests only when the heir enters4.
The reason, credited by Ulpian to Julian, is : tzinc enim constituitur
ususfructus cum quis iam frui potest5. If the slave were dead a t that
time, the gift would of course fail6. But, in the classical law, the
usufruct failed a t once whenever the slave died, if i t had been left pure,
per vindicationem7. And since the right has taken effect in the master,
but still attaches to the individuality of the slave, the same effect is
produced if the slave be alienated or freeds. If i t was created inter
vivos, the slave's individuality is not considered, and thus i t is not
affected by these facts. Moreover though, as we have seen, a legacy to
a slave, post morten~suam, must fail, he can validly stipulate for a
usufruct in this formg.
m7hat is true of creation inter vivos is no doubt also true of creation
by legatum per damnationem, or by fideicommissum, which have to be
completed inter vivos. One text suggests the question whether, in
the case of a conditional legacy, the usufruct is constituted ex persona
servi. The text says that if two slaves are instituted and there is
a simple legacy of land to X, deduct0 usufmctu, the usufruct is based
on the persona of the slave, but that if the legacy of the land was
conditional, i t is ex persona dominilo. Here the usufruct is regarded
not as a part of t h e dominium, but as a distinct thing, which does
not exist till t h e condition occurs and the land passes". The land
then passes directly from the master, leaving the usufruct in him : the
slaves do not appear in the matter. If the legacy of land had been
simple, the usufruct would have sprung into existence a t aditio, and
would have been a normal acquisition ex testamento, through the slaves.
But the same point would not arise in a direct legacy of usufruct. The
1 Ante, p. 151.
a 7. 1. 6. 2, 3; 7. 8. 17; 36. 2. 9; V. Fr. 82. If a slave demands a precarium, ratihabente aut
auctore domino, the dominus has it, and is liable to the mterdict. If he did not consent there is
only depeculio, or de i n rem verso, 43. 26. 13. See ante, p. 134.
7. 3. 1. 2 ; V. Fr. 60.
s 43. 19. 3. 4.
b Labeo had held a dserent opinion, i.e. that they ceded like other legaoies (V. Fr. 60). But
the chief advantage, that of transmissibility, did not arise here.
8 Ib.; C. 3. 33. 17.
6 36. 2. 16. 1.
1 V. Fr. 57.
9 V. Fr. 57. Creation of usufruct in a slave in whom yon have a usufruct does not affect it,
7. 4. 5. 1.
10 V. Fr. 82.
l1 46. 4. 13. 2. It was looked at in both ways. Roby, de usnfructu, 42.
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usufruct, even where i t is left conditionally, comes to the master directly
the slave. And t h e principal text is quite general1.
several texts discuss difficulties arising in the application of these
principles, in cares, like the foregoing, where the gift is to two, the
question being usually as to the existence of ius accrescendi Justinian2
tells us that if one of two slaves through whom, or part of the slave
through whom, the usufruct was acquired, were alienated, there had
been doubt as to the effect on the usufruct. Some held i t wholly
destroyed ; some pro parte lost; others, including Julian, held that i t
remained unaffected. This view Justinian adopted, before he passed
the enactment sweeping away the importance of the continued ownership in all cases? This is a case of ius accrescendi ; i t is so explained
by Julian and Pomponius, cited by Ulpian, in the analogous cases of
death of one of the slaves, or repudiation of the gift so far as i t was
acquired through one of them4. These and similar matters were t h e
subject of much discussion, the doctrines being ultimately settled by
Julian.
I n order to state them, as far as they are known, i t is necessary to
examine some questions of more general kind among the many to which
the thorny topic of legacy of usufruct gives rise.
I t is clear that there is ius accrescendi between fructuaries, if t h e
thing is left per vindicationem coniunctim, or disiunctim, but not where i t
is left separately to two in parts5. And though there is ius accrescendi
similarly in a legacy of property, there is the difference that in that case
i t occurs only if the gift never really takes effect in one of them: here i t
arises, even in case of subsequent failurea. Accordingly if i t is left to
two of a man's slaves, the owner has ius accrescendi, as we have just
seen7. How if i t is left to a common slave, and one master loses or
repudiates i t ? Ulpian quotes an array of jurists on this point-himself
adopting Julian's view that in such a case the other holder gets all.
To the objection that there ought to be no more accrual here than there
would be, e.g., where the holder of a usufruct loses by nonuse the usufruct
of a divided part of it, he replies that i t is not a question of ,ius accrescendi,
but that so long as the slave whose persona is considered is his, no part
ought to perish. The objection thus met seems to rest on the notion
that the acquisition to the common owners is ab initio in parts, and the
reply emphasises the individuality of the slave and also expresses the
idea of continuous acquisitions. I n the legacy of a usufruct to a slave
however owned the acquisition is a single one made by him. Thus if i t
V. Fr. 57.

C. 3. 33. 15.
8 h. t. 17.
4 V. Fr. 82.
' V. Fr. 75. 1 (D. 7. 2. 1.pr.).
V. Fr. 77 (D. 7. 2. 1. 3). Vindius differed on the last point.
2

". Fr. 77; D.7. 2. 1. 3. The idea. at the bottom of this is that ususfructus is not acquired,
like-dpminium, once for all. but eotidie constituitur.
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were left to a common slave and T, then on lapse of the share of one
common owner, all goes to the other, not to T'. The case is contrasted
with that in which two heirs are instituted, and land is left to X, deducto
usufructu. Here all are agreed that the heirs will have no ius accrescendi. Julian assigns as the reason : videri wumfructunz constitutunz
non per concursum divisum-an obscure expression which must mean
" originally created in partes2," since it is added that this agrees with
the view of Celsus, that there is ius accrescendi only where i t was
divided concursu, in duobus qui solidum habuerunt3. Celsus and Neratius
a,pply the same rule in the case of common owners who mancipate,
deducto usufructu4. There is no accrual. Consistently with this it is said
by Ulpian, on the authority of Julian, Pomponius and Neratius, that if
two slaves are instituted and there is a legacy of land, deducto usufructu,
there is no ius accrescendi on lapse of the part acquired by either slave,
but the legatee of the land gets the benefit6. The case of a common
slave instituted, with the same gift to an extraneus, is not considered :
presumably in such a case the co-owner would benefit by a lapse, on the
principle laid down by Ulpian in the case of legacy6: i t is not exactly
ius accrescendi. But this question is bound up with that whether the
institution of a common slave was one institution or two-a
matter
which will call for discussion later7.
A principle running through all these cases is, that where two persons
receive a gift by institution, they are regarded as taking distinct parts
ab initio, while in a case of joint legacy, each is prima facie entitled to
the whole: i t is the accident that there are two of them which compels
divisions.
Justiniana provided that however a usufruct was acquired through a
slave, i t was not to be affected by death, alienation, or manumission of
him. This enactment lessened the possible cases of lapse and so far
simplified the law. But i t does not involve any general alteration of
the way in which gifts were affected by the fact that they were acquired
through slaves. And thus most of these rules pa.ss into the Digestlo.
I n relation to iura in personam, the governing principle, that a slave
can better our position but cannot deteriorate it1', has many obvious
illustrations. The slave has the power of stipulating ex persona domini
lV.Fr.76;D.7.2.1.2.
a Mommsen ad h. I .
8V.Fr.78,79;D.7.2.1.4;7.2.3.pr.
'7.2.3.l;V.Fr.80,81.
V . Fr. 82.
6 V . Fr. 75. 5 . See above.
1 Post, Ch. xm.
8 See for an illustration, 7 . 2. 11. The distinction may be connected with the fact that in
ordinary joint legacies nothing was said of shares, while in joint institutions they were
ntiudly mentioned: the right of one to take all in case of lapse being a result of the rule:
nemo roparte testattu.
9
3 . 33. 17: n.n. 531.
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right vests in the dominwl. He acquires invito, even vetafite,
dmino,even where it is an acquisition involving liabilitiesa. But here
the risk is not with the dominus until he knows and assents, nor, till
then, can he be guilty of culpa in relation to the matter. Thus, we are
told, in a Case of such a promise of DO$,that, as it is an unfair acquisition,
other party has a right to a wndictio for repayment, or release, as
case may be3. AS a stipulation derives its force ex praesenti, the
dominu acquires the right even though its operation be postponed,
or otherwise, till after alienation or manumission'. I t is
by
indifferent whether the slave names himself or his master or a fellowslave or no one5. His stipulation, domino aut extraneo, is valid : his
--master alone can sue, but the extraneus being regarded as solutionis
causa adjectus, payment can be made to him6. On similar principles
an accepti2ati~taken by a slave on his transaction, or his master's, bars
action against the latter7. A slave's capacity for stipulation being
~
u r'e l vderivative, there are many limitations on it. Thus one who has
1
no owner, a derelict, cannot stipulates, and a slave cannot make a
which would not be good in substance if made by his masterg.
He cannot stipulate for a praedial servitude, unless the master has the
praediurn to which i t is to attach1". AS a slave derives his capacity
from his master, it might be supposed that he could not have more than
the master had. ~ u t - t h i swould have involved inconvenience, and i t is
clear that for a master incapable of contracting from mental or physical
defect, the slave could stipulate". The rule seems illogical, but its
illogicality is concealed by the fact that a slave's stipulation, as we have
seen, did not require the consent or knowledge of the master.
The difference of individuality has many marked effects in this
connexion. A slave could not be adstipulator, this form of obligation
being essentially pers~nal'~.A slave's contract is, for the purpose of
jurisdiction, made a t his donlicile, rather than his master'srJ. There is a
very important rule that quae facti sunt non trameunt ad d~minurn.'~.
This means in effect that the terms of the stipulation are to be literally
interpreted, and thus where the stipulation involves any act to be done

'
'

41. 1. 10. 1 ; 45. 1. 38. 1 7 ; In. 3 . 17. p r . ; G . 3. 114; 4 . 134, 5 . As to jilius miles,
49.17.15. s
p i - 1 . 3 1 . 1 ; 45. 1. 62.
3 23. 3 . 46.
4 45. 3. 40.
45. 1. 45. pr.; 45. 3. 1. pr.-3, 15. Just as a dominrs stipulating for his slave acquires to
himsell, 4 5 . 1 . 3 9 , 40 5 6 . 3 , 130; 4 5 . 3 . 2 8 . 2 ; C . 8 . 37. 2. Slave's stipulation for an eztraneus
mminatim is of cou& void, 45. 3. 1. 3, 30; C. 8 . 38. 14.
45. 3. 13. His stipulation domino et ertraneo gave rise no doubt to the same questions as
did that of a freeman sibi et Titio. As to common slaves, post, Ch. xvr.
46. 4. 1 l . p r .
45. 3. 36. Or one in a derelict hereditas, 45. 1. 73. 1.
Thus he cannot stipulate for a freeman or a raedium litigiosum (16. 1 . 2 7 . 1) or for what
is his master's (45. 3. 9.pr.) orpost martem domini,
3. 19. 13.
lo 45. 3. 7 . 1 ; V. Fr. 56.
Arg. 27. 8 . 1. 15.
l2 Q. 3. 114.
1s 5. 1. 19. 3. At least if he was lawfully there.
35. 1 . 4 4 . pr.

'

"

"
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E$et of Slave's Stipulation for a Right

by or to the slave, i t cannot be done by or to the master, though it is
he who will enforce the contract if need be. Thus if a slave stipulates
that he may be allowed to cross a field it is he who may do so, not hiS
master1. If he stipulates for this thing or that, as he shall choose, the
choice is personal. But no question of dies cedens arises as in legacy,
and if the slave dies before choosing, the right to choose passes to the
master2. If A promises to pay to me "or to the slave of T," it is no
discharge to pay the money to T : he is not the solutionis causu adiectuss.
But the maxim, quae facti sunt non transeunt, does not adequately express
the rule. I t is wider: nothing which is expressed to be done to the
slave, or had by him, transit ad dominunr, whether i t be expressed as a
matter of fact, or as a legal right. This leads to difficulties. If he
simply stipulates for a right the matter is clear. But if he stipulates
that he is to have that right, there is the obstacle that a slave is incapable of a right. He cannot acquire the right to himself, and the
mention of himself excludes the dominus. Julian thought that even
such expressions as sibi habere licere and possidere licere, prima facie
express a right, and so vitiate the stipulation. But Ulpian found a
more reasonable way. Such words, he says, admit of being understood
otherwise, as expressing merely detention, of which a slave is capable,
and the accepted rule of the Digest is that where a slave so contracts,
the words are to be so construed4. The result is that his master has a
different right from that which would have been created if the word
nzihi had not been used6. There is no trace of the further step of
ignoring that word. If the stipulation refer to something that does not
admit of such an interpretation as excludes the question of right, it is
void, even under Justinian. Thus if a slave of the patron stipulates
with a libertus that operae shall be rendered to him this is void, though
if he does not say mihi i t is quite good. This is laid down by Pomponius
and Celsus, and similar rules are expressed by Ulpian and Papinian6.
This hidebound logic seems out of place in the law of Justinian. The
recognition of the slave's individuality was due to considerations of
convenience, and common sense, which might have led to its being
disregarded in this case7.
Justinian's enactments as to cautiones shew that the same principles
were applied in the case of other unilateral contracts8.
In. 3. 17. 2.
2 45. 1. 76.pr., 141pr.
" 5 . 1. 44. 1. So in stipulation to pay to a slave, 46. 3. 95. 7. A slave, to be free on
paying to a servus heres, could not pay to the donzinus except with consent of the servrs,
35. 1. 44. pr., 1, 2 ; 46. 3. 95.7. Converse rules where the payment was to be to the dominus,
though versio in rem domini sufficed, 35. 1. 44. 3, 46. 3. 9 , 95. 7,post, Ch. xxr.
4 45. 1. 38. 3-9.
5 e.g. 45. 1. 130.
38. 1. 10. pr.; 45. 3. 2, 18. 1, 38.
1 The logical difficulty in this playing fast and loose may have seemed too great.
8 C. 8. 37. 14.
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In relation to bilateral contracts the matter is more complex. The
rule is that the slave binds the other party to his master, but
apart from cases within the special praetorian remedies
not &ce
to be later discussed. But i t is easy to state cases in which this rule
would operate unjustly. Accordingly while the principle that the
not be sued on his slave's contract remained intact, his
dominus
enforcementof his rights thereunder was made subject to his satisfying
the claim of the other party. If he sued on his slave's contract, cornpentio \Vould be L solidum, though he could have been sued only
depeculio: Where a slave bought, the master had an actio ex en~pto
against the vendor2, but to entitle himself t,o sue he must pay the whole
Where A buys B's slave S from a thief and S buys a man V,
B acquires the actio ex enz~toagainst the seller ot' V, subject to his
paying all that would have l)een due had V been bought by a free man4.
~~t here too the individuality of the slave is material in many
I t was penal to buy a res litigiosa knowingly. If a slave bought,
knowingly, the penalty attached, urilebs i t was under special mandate:
in that case the master's knowledge, and his alone, was materials. In
the actio redhihitoria the same principle applied : it was the slave's
scientiu which barred the action unless i t was under special mandate, in
~vhichcase the master's knowledge was material" The text remarks
that good faith requires that deception of the slave should not hurt the
master, while deception by him should7.
If the buyer from a slave is evicted he must give notice to the slave
himself if he is alive8. If a slave is to be free on paying to the heir
there was a rule that if alienated he must pay it to the buyers. But if
a slave were the buyer, the payment must be made, apart from peculium,
not to him but to his dominus, notwithstanding this principlelo. This
provision is probably due to the wording of the original rule in the
XI1 Tables, where the word used was emptor, which means not buyer
but acquirerl1. This is not the slave but his master.
There is less authority in relation to other contracts, but the
principles are the same. The dominus can avail himself of a mandate
by or to the slave even given against his wi1112. If my slave commodates

:" 16.
2. 9. pr.
21. 1. 57. yr.

a 21. 2. 39. 1.
Where a slave bought and his master brocght the actio vedhibitoria, the
claim, if ally was in solidum, not confiued to peculium, though, if the slave had sold, the
rdhibitoria agillist his &minus would have bee11 so limited, 21. 1. 57.
12. 1. 31. 1.
5 44. 6. 2. Julian.
21. 1. 51, Africanus see also 18. 1. 12. 13. I ~21.
I 1. 51 he says, disagreeing with Julian,
that even in special mandate the knowledge of the slave might bar action. The text is from the
Q"aestiones.
For puzzling
It was
texts
no doubt
as to disputed.
effect of d o l of
~ a slave, see,post, p. 163. In general his dolus

'

is imputable to his master, but only in relation to the transaction 1x1 which it occurred,44.4.4.17
h . t. 5. 3.
"112. 39.1.
10 40. 7. 6. 6.
9 Post, Ch. XXI.
" 40. 7. 29. 1. 6. 3 Ulp. 2. 4.
l U 7 . 1 . 2 2 . 8 ; C.6.2.1.
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my will I can sue the commodatariusl. In the same way
constitutum rnay be made to a slave and he acquires the right to his
m s t e r though the agreement be to pay the money to hima.
Some contractual rights are acquired only as the result of an
alienation. We shall see later that these require authorisation as the
alienation does. Thus if a slave lends money without authority, there
is no actio es mutuo, but the money can be vindicateds. If he pay
under ajideiussio duly authorised, the owner will have actio mandati'.
But if there was no authority to alienate the money, there can be no
such action5.
I f in order to benefit me, X paid under a jideiussio I had undertaken, I was entitled to recover the money from the principal debtor:
it was as if I had paid6. If the jdeiussio had been by my son or slave,
and the intent was to benefit him and not me, I had, says Ulpian,
quoting Marcellus7, no actio mandati against the principal debtor,
though he is released. It is presumably the expressed intent not to
benefit the dominus which excludes him ; but one would have expected
the action to be allowed, the proceeds being in peculios.
Rights ex delicto are acquired in the same way. Thus the master
has acfiio furti for what is stolen from his slaveg. If it was a thing
borrowed by the slave the master is entitled to uctio furti so far as he
is liable de peculiolO. If my slaves are ejected I am entitled to the
interdict de vi". Work done against my slaves' opposition or concealed
from them entitles me to the interdict quod v i aut clam1? I t may be
added that delictal actions and condictio furtiwa acquired through the
slave are not lost by alienation or manumission of him1$.
I n general the recognition of the slave's individuality is the satisfaction of an obvious practical need, and the restrictions on it, though
sometimes compelled by the words of an enactment, are for the most
part inspired by considerations of the same kind. The texts provide a
simple illustration of this. We are told that a master cannot get
restitutio in integmm on the transaction of a minor slave. The point is
that as no such transaction can bind the master unless he has in some
way authorised it, he has l~imselfto blame-sibi debebit emputare, cur
rem minori cornn~isit'~.

-

1 13. 6. 14. If tlie latter knew that the slave had no business to do it, there would be furti
as well. Where on similar facts the commodatarius pledged the thing, the pledgee refused to
restore it till he was paid. The text discusses the circumstances under which the money could
be recovered, but assumes the validity of the con~modatum,12. 6. 36.
9 13. 5.10. A master does not lose his action of deposit acquired through the slave by the
alienation or manumission of the slave, 16. 3. 1. 17, 30.
4 17. 1. 12. 3.
12. 1. 11. 2. Seep. 159.
Ch. VIII.
5 46. 1. 19. As to ditficulties #here he has adn~inistratiopeeulii,post,
1
h
.
1.
2.
8 17. 1. 12. 1.
8 The allusion to the slave may be interpolated: it is not cal~iedthrough the text. Under
many circumstarrces the son might have actio nlandati.
11 43. 16. 1. 22.
'0 47. 2. 52. 9.
0 P . 2. 31. 20.
1' 4. 4. 3. 11, 23.
13 44. 7. 56.
'" 43. 24. 3. pr.

CHAPTER VII.
COMMERCIAL RELATIONS APART FROM
PECULIUH. LIABILITIES.

THE SLAVE AS MAN.

alienation of the master's property his consent was always
With that consent, which might be by ratification2,or by a
general authorisation if wide enough in its terms3,the slave could alienate
anything4. H e could not of course make a cessio in iure, because this was
in forrrl litigations, but apart from that the form is immaterial. There
is indeed little authority for mancipatio by a slave, but what little there
is is in favour6. Julian7 contemplates the transfer of p r o ~ r i e t a sin a
slave, by a slave with authority, but i t is possible that the text, which
speaks of traditio, may have been originally so written, so that the
reference would be only to Praetorian ownership. Of course the
dominus could not authorise the slave to do what would have been
unlawful had he done it himself. Thus a slave coultl not validly make
a donatio to his owner's wifes. Without authority, the slave was powerless: he could not transfer dominiume. I f he sold and delivered, possession passed but no more, and the taker, if lie knew that there was
no authority, could not prescribe, and was indeed a furl0. Money lent,
citra voluntatem, could be vindicated", as could money paid by a fugitive
slave for the concealment of himself or his theft12.
Similar rules applied where, having authority, he exceeded it's.
Where A owed B 10 ex jideicommisso and 10 on an independent
obligatio naturalis, and a generally authorieed slave paid 10 expressly
towards the whole debt, 5 could be vindicated, as a general authority
21. 2. 39. 1.

an elldorsemellt of the cautio sufficed,45. 1. 126. 2.
' 43.26. 19. 1. No requirement of form:
15. 1. 46; 46. 3. 94. 3.
3

6; 1. 41. 1. He could pledge all his master's goods, himself included, or give himself hl
reCanu7~~,
12. 6. 13. pr.; 20. 1. 29. 3; 43. 26. 19. 1. Delivery with authority would give the
&"er acce8aio t e m y o , i ~41.
, 2. I 4 . j ~ r . 44.
; 1. 15. 3.
Ante, p. 83.
W i c . Att. 13. 50. 2. See Roby, Roman Private Law, 1. 432.
21.2. 39. 1.
8 24. 1. 3. 3.
gC.Th.2.30.2; 2.31.1; D.12.6.53; 21.2.39.1.
lo 13. 6. 14; C. 4. 26. 10.
An a ~ ~ e i lwithout
lu
autllority gave money purporting to be her
the master could vindicate, subject to a possibility of usz~eapio,'LY. 3. 67, cp. C. 4. 26. 6.
" 12. 1. 11. 2 . 46. 1. 19.
12. 5. 4. 4, 5. Coadicere, quaui f u k .
lS If being auihorised to pay 8 he paid 10, the owller could viudicate 2. D. 15. 1. 37. 1.
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to pay is not held to apply to natural obligations1 There must be real
d suffice2
auihdrity a mere bona j d e belief, however reasonable, d ~ not
There is some difficulty as to the loss of possession by the act of the
slave Before discussing the texts i t must be pointed out that, from
the present point of view, it is immater~alwhether the possession was
originally acqulred by the slave or not in either case he is now a
detentor through whom the possesslon is realised Moreover we are
told that the riles are the same whether it is a slave, a procurator or
a colonzcs3, the slave's lack of capacity does not enter into the quest~on,
and thus there is no room for the maxim that a slave cannot make his
master's position worse. It is indeed mentioned in this connexion, hut
onlv in an enactment of Justinian's4 in which he excels himself in
obscurity I t is the fact that possession is on a very different level
from other rights, that is a t the bottom of the whole difficulty.
If a slave possessed by his master st111 held the thing, it might be
supposed
that,-however he attempted to exclude the master, the latter
-would still possess, as the slave's possession is his And so the rule is
laid down by Africanus for the case where the slave of a pledgee turns
his master out of pledged land6 But Paul lays down a different rule
for moveables If my slave takes my property I do not possess it till
he restores i t a In the next text7 he cites Labeo and Pomponius in
support of the vlew that, for this purpose, adding it to his peculzum 1s
not-restoration, unless it was in the peculzum before, or the owner
assents to its being there The difference may turn on the fact that,
the land being immoveable, no change has occurred in the relat~onof
the domznus thereto, while this would not be the case in regard to
the moveables But the solution is more likely to be found in considering the case as one of a fugztzvus The view that his owner still
possessed a fugitive was slowly accepted, and not all those who accepted
it agreed that there could be possession through him8
If a slave is deprived of the thing of course the master loses possession. Thus if a slave occupying land is detectus, the domnzls has the
'

.
I

-

u

1 46 3 94 3
Eirrele buggests (Z S S 26 66syq ) that where acqulsltlon depended on
ahenat~on,as m purchase, no authority was needed Thls 1s lncons~btentnlth 15 1 37 1
aucl wlth the rules as to mcltuum (ante p 159) and has no bupport IU the texts That m
coilnexloii with wh~chEisele applies thls prmc~pledoes not 011 ~ t sface, expiess such a rule
and admlts of a dflerent explal~atlou I'ost Ch xv and App 111
2 1 2 6 53
So, ~t would seem, of an explred authority, whste~erthe belief of the recelver
(A79 12 1 11 2)
3 41 2 25 1
4 C 7 32 12
5 41 2 40 p r
Labeo remarks that where the heres of a colonels takes possesslon thmk~ng
the colonus was owner, the true owner stdl possesses 19 2 60 1
b 41 3 4 8
Nor even then d I knew of the theft, tdl I know of the leturn

141 3 4 9
8 I'ost, Ch SII
There are signs of a school controversy ~n which the Procuhans, l n c l u b g
Pomponlus, took the lie\+ that ~t was impossible The rule that a holder caiinot eaosanz
possesszoirzs mutare 1s sometimes used to explaln the rule ~n the case of land Ihermg,
Besltzwllle, 347 syy He appears to hold that the ~ u l eapphes to a detentor sttemptmg toconvelt
h ~ hs o l d ~ i ~into
g possesslon

lnterdlCt unde vz, whether he know of i t or not1. Conversely, if his
slaves are left in possession of the land, the owner has not been daectus,
even though he himself has been expelled, unless indeed they have
passed into the possession of the deaector, as would result from their
being bound or acting a t his orders2
Mere momentary absence xith no intention to abandon is of course
,mmatenals The sarne appears to be true of death or insan~tyof the
slave I t 1s true that he cannot any longer be holding consciously for
the owner but it is clear on the texts that the possesslon is not lost till
a third person has taken the thing or the master has neglected to get
actual control of it The slave is a mere instrument his death and,
a fo? tzorz, his insanity, do not of themselves affect the master's relation
to the th1ng4 But in the case of intentional abandonment there was a
Pomponius and Africanus tell us that possession is lost6
paul and Papinian hold that it is not lost till a third party has entered'.
The dissidence cannot turn on anjihing peculiar to slaves, for both
Paul and Pap~nianspeak of slaves or colonz, though it chances that the
texts uhich declare possession lost speak only of colonz I t seeins to be
no more than a diffeience of opinlon as to what is substantial loss of
control Justlnian decides, as it seems, that possession is not lost8.
If the possession has passed to an adverse possessor the texts are
agreed that possession IS lost9 Justin~an,however, in the enactment
J U S ~mentioned, in which he appears to lay down the opposite rule for
this case also, says that here too there had been dispute I t IS somet ~ m e ssaid that this is a meie mistake of hislo But it is at least possible
that the dispute was whether the entry of the third partq ended the
possession, till it was known to the person concernedi1 Thus Paplnlan
tells us that knowledge was not requirediz, u hlle he says that, of saltzcs
hzbernz, which are possessed only anzpno, the possesslon is not lost till
knowledge, since, till then, the anzmus existsiJ It rnay well be that
some lawyers thought the same rule ought to apply where the slave had
abandoned possession, for, if possession is retained, it can be only anzmo.
We shall have shortly to consider how far a slave's contract can
bind his master But there is a difficult topic, which must first be
43 16 1 23
2 h 1 45 46
8 41 2 3 1
41 2 3 8, 25 1, 40 1 So ~f he lets the land to another-the possessloll is stdl m the
master The texts apply to land but the prluc~plebhould apply to moveables
See Wlmdscheld, Lehrb 157, Deinburg Pand 1 § 183, Glrard, Mauuel, p 274
41 2 31 40 1
41 2 3 a 44 2 Proculns may be of thls opmion, but he may mean only that the facts he
e v e s do ilot amount to abandonment, 4 3 31
C 7 32 12 His enactment 1s so obscure that a dispute as to ~ t meaning
s
begull by the
Glossators (Haenel, Dlss Dornm 5) st111rages See the reff In n 5 The D~gesttexts are not
much gulde towards h ~ meanlng
s
Ihenng holds that the meanlng 1s merely that he can recover
Possession by iuterdicban extended Unde vz Grund d Bes~tzessch 114 See also C 7 32 5
41 2 40 1 44 2
'0 Guard, loc cat
11 Wmdsche~d,loc czt
l2 41 2 44 2
8
' 41 2 46
~~
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considered. How far is a master bound by the unauthorised acts of his
lave in transactions, essentially not the slave's, but the master's? It is
obvious that, in a great number of transactions, the actual carrying out
of the contract will be left to slaves, and i t is of importance to note
how far i t is material that the performance, or the breach, is not the
act of the contracting master himself. The story told by the texts
is not consistent at all points, but in general the principle is that a man
is not, apart from his own privity or neglect, liable for conduct of his
slave in relation to a contract not made by the slave1. Where a slave,
being directed by his master to point out the limits of a property sold
points them out wrongly the land sold is that agreed by the master, not
that pointed out2. A redhibiting buyer is indeed liable for damage
done by his familia, but this is by virtue of an express rule of the
Aedilician Edict3.
The rule protecting the master is laid down in general terms
by Ulpian, who says : neque enirn esse aequum servi dolun~amplius
domino nocere quanz in quo opera eius esset usus4.' But this lacks precision: so far a t least as culpa is concerned the employment contemplated is employment in making the contract. Alfenus, in the case of
a house set on fire by the vendor's slaves5,and Labeo in that of a mule
killed by the negligence of a slave let on hirea, lay down the same
rule: a man is not liable, ex contractu, on his own contract for the
culpa of his slave. A little later there appears a difference of opinion.
Oddly enough i t is Sabinus of the other school who lays down the rule
as i t was stated by Labeo (and his teacher Alfenus), and Proculus who
holds that the master is liable on the contract, subject to a right of
abandoning the slave instead of paying damages7. This text is in the
Collatio8. As inserted in the Digestg, it gives as law the view of
Proculus and omits that of Sabinus. On the other hand Paullo dealing
with the case of slaves, let with n property, who steal from the tenant,
says that the locator is not liable ex contractu, but only ex delicto,
noxally. Neratius, a Proculianl1, gives a view which, though in form
intermediate, is in essence the view of Sabinus. He says the master is
liable ex contractu on such facts, if he was negligent in employing such
slaves. This of course is personal culpa in the master. Ulpian expresses
tbe same rule in a text which is not above suspicion of interpolation12.
Another text, by Paul and Ulpian13,says that, where slaves are employed
under a contract, damage done by them may create a claim ex contractu
1 It is not necessarily enough to put a man in mora that notice was given to his slave,
though circumstances may make it so: mora or not is a question of fact, 22. 1. 32. pr.
9 18. 1. 18. 1. The slave might be liable if freed, cp. 4. 3. 7. pr.
8 21. 1. 25. 1.
4 44. 4. 4. 17.
5 18. 6. 12.
a 19. 2. 60. 7.
7' Ante, p. 123.
8 Coll. 12. 7. 9.
9 9. 2. 27. 11.
10 19. 2. 45. pr.
11 Coll.12.7.7; D . 9 . 2 . 2 7 . 9 .
12 9. 2. 11. pr.
'3 13. 6. 10. 1-12.
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ao,;nst the master qui non tam idoneum h o m i m elegerit. And Julian
s ~ y s that,
i
if the man chosen to return a thing lent is one who might
properly be trusted, the master is under no liability. On the whole,
rule that he is liable, if he has shewn culpa i n eligendo', must be
taken to be that of the classical lawyers. But some texts suggest that
some jurists were inclined to hold that res ipsa loquitur, and a man who
employs negligent slaves is himself negligent3. Such a theory is more
likely to be of the sixth century than of the second. I t appears in the
~ ~ ~ t i t u tin
e sconnexion
'
with the special liabilities of caupo, etc., and
similar language is used in texts5 in the Digest dealing with the same
cases. But it may be doubted if the reasoning is that of the original
text, : the rules are a direct creation of the Edicta: they are rather
cases of insurance and there is no need to resort to the hypothesis
of C U Z ~ U ~ .
that a slave has no authority to make his master's
The
position worse, and that liability through him ought to be limited, are
reflected in the texts dealing- with his dolus. Dolus is a delict, and we
are told that if a slave's dolus arises in connexion with an affair which
an actio de peculio, the actio doli is de peculio, but otherwise it is
;oxale. A mast& suing can be met by a n exceptio doli for what his
slave did, but only if the transaction, in which i t was done, was that
now sued on, and was one in which the slave was employed. If indeed
then it is immaterial when or in what
it was a veculiare neuotium
"
connexion the dolus was committed9. and the same is true if the slave
was his master's actor, i.e. one who had a general authority to act on
his behalflo. We are also told that we may have an exceptio doli for the
act of our own slave, (so far is he from binding us,) et de eorum do10

quibus adquiriturl1.
A few other illustrations may be give11 of the principle that the
slave's intervention in a transaction, which was not his, does not bind
his master. Money lent by a slave can be validly
to himla, even
- repaid
though it was dorninica petunia, povided that in this case the loan was
authorised13, as otherwise there would have been no alienation of the
money14. The same rule is laid down for the case of deposit by the
slave, or of sale by him. But here it is observed, on the authority of
Sabinus, that this is true only if the other party has no reason to think

' 13. 6. 20.

As to this and the literature, Windscheid, Lehrb. 401, n. 5.
See especially 13. 6. 10. 1-11.
In. 4 . 5 . 3 .
6 Lei~el,Ed. Perp. $5 49, 136.
".9.7.447.5.1.5.
In soeietis, owiilg to its confidelltial nature (17. 2. 63. r C. 4. 37. 3) a master who was a
aocius was fully liable for uegligenct? of his slares, autllorisePtbiact, 17. 2. 23. 1.
4. 3. 9. 4a.
10 44. 4. 5. 3.
9 44. 4. 4. 17.
l1 44. 4. 4. 17. This is obscure: the dolus must proceed ex parte acton's (h. t. 2. 2), and the
must be that of a slave in whom other persons have such rights that they can acqmre
through him, and who is contracting for them w ~ t hhis master.
1 4 Ante, p. 158.
la 44. 7. 14.
13 46. 3. 35.

'

Actio Quod Iussu
(ii) Ulpian tells us that if a slave quasi tutor egerit, Severus provided that a iudicium utile lay against the dominus ', a variant of the
actio negotiorum gestorum contraria. The text expresses no limit. But
i t does not say that the liability was in solidum, and it was probably
limited, like the other actions on a slave's transactions, to the peculium,
etc. I t may be objected that, if so, it would not have been utilis: it
would have been simply an actio protutelae de peculio, on the analogy
of negotiorum gestio2. The explanation seems to be this. The actio
protutelae was jctitia, though we do not know the exact form3. A
slave, though capable of ordinary quasi-contractual relations, could not
conceivably be a tutor. Thus the fiction which would suffice for a
freeman would not serve for the case of a slave. Hence a double fiction
and the designation of the action as utilis4.
We pass now to the four actions above mentioned.

By the Praetor's Edict6 the dominus was liable in solidum on an
undertaking of his slave of either sex6, made iussu eius7. No special
form of authorisation was needed: i t might be general or special8,by
mandateg or by ratificationlo. There is indeed one text which seems to
suggest that ratification was not enough", but it does not say so and
another text shews that ratification sufficed12. Endorsing the slave's
chirographum sufficed, and this looks like ratificationla. The iussum is
not a command but an authorisation14, and the majority of the texts
speak of i t as an authorisation to the third party, not to the slave16.
There are a few that do not make this presumption, but none expressly
contradicts it. I t is now almost universally held16 that a communication
to the slave can never suffice to create the liability, unless i t involves
27. 5. 1. 2.

.

Called in the texts actioprotutelae, h. t. 1.pr., 6, 8. Ulpian.
See, however, Lenel, Ed. Perp. § 126.
Cp. Lenel on A. institm'a utilis. Ed. Perp. 5 102.
15.4: 16.1.25: C.4.26.13: C . T h . 2 . 3 1 . 1 .
615.1.'27.pr.;15.4.2.1.
'
7 G. 4. 70; P. 1. 4. 6; In. 4. 7. 1 ; D. 15. 3. 5. 2 ; 15. 4. pms.; 16. 1. 25; any contract, even
aotum, 50. 12. 2. 1. See Sell, Noxalrecht 31. n. 2.
8 15. 4. 1. 1. Thus mutus or surdus could anthorise, 45. 1. 1. pr.
9 15.
- . 4.
-. 1
- . R- .
'0 15. 4. 1. 6. The language of the text is suspicious: si quis ratum habuent i n eoudatur.
11 IF;.
- . 3.
- .5
- . -9 .
la Drechsler (Actio quod inssu, 63 sq.) seeks to reconcile these texts both from the same part
of the same book of Ulpian. He notes that it is not exactly said that Eatification is insufficient.
But it is clear that this is what the writer means. I t is more likely, in view of the s i quidem s h
vero.. sz quidem...s i vero, that the words are due lo the compliers (see Eisele, Z. S. S. 7. 19~qq.).
13 15. 4. 1. 4.
1' No attempt is here made to fix on the word i s s u m a precise meaning which it shall bear
in all 1ts many applications. See hereon Mandry, Familiengiiterrecht, 2. 554 sqq.; Roby, Rom.
PC. Law, 2. 122; Drechsel, op. cit. 17 sqq. I t is not necessarily a mandate, for this implies a
desire in mandator.
15. 4. paus. and others cited by Windscheid, Lehrb. § 482 n. 6.
Windscheid, loc. cit.; Karlowa, R. R. G . 2. 1165.
a 3. 5. 13.
4
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an indirect communication to the other party. It may be remarked
of communication to the third party is nowhere
that this
Gaius
indeed observes that the third party conasserted1.
a
view
to
the
liability
of the domind. But it has been
tracts
pointed out that similar language is used in the case of the actio de
peculio where knowledge that a peculium exists is not necessary3. Moreover this conlmunication could not have occurred where the actio quod
iWsuwas
possible only by ratification4. Such expressions as
iWSudomini cum servo contractum est6are common and imply that the
authorisation is communicated to the third party. But elsewhere the
action is given si voluntate domini servus emit6, and this suggests the
other view. The fact that comn~unicationoccurs in most of the texts
shews that this is the usual case but not that i t is essential. As this
additional liability would hardly be undertaken except as an inducement
to the other party to contract, it seems obvious to communicate it to him,
but not that this should be essential to liability. In some of the texts
which speak of iussum to the slave, and are disposed of by Windscheid
as implying indirect communication to the third party7, there is no
sign of any such step and their plain sense seems to exclude it.
I t may be pointed out by way of analogy that where a jilius familias
or slave acted as a nauta, the paterfamilias was, by the Edict, liable in
solidum for his receptum, if he received voluntate &us8. Nothing is
said of communication to the extraneus. Thus there is nothing improbable in the idea that quod iussu was sub,ject to the same rule. And
the decqtio mentioned in one text was not likely if the iussum had been
communicated to the third party 9.
The general result is that while the texts leave doubt as to the
earlier law, they are clear that, under Justinian, the contractor has the
right to actio quod iussu if a iussum exists whether he know it or notlo.
I t would seem to follow that it is not essential that i t be known even to
the slavel1. Whether the iussunz might be a general authorisation to any
One to contract, or must have reference to a specific person cannot be
said from the texts.
Windscheid, lac. cit. cites many texts in the form izcssu domini contractum est, but this
impersonal form proves ndthing. Honorius (C. Th. 2. 31. 1= C. 4. 26. 13) declares, for the case
loans to slaves adm~nisteringestates away from their master, that there must be express
zussum to the lender. But this besides being a special case is understood by the inte ~ e t a t i oa8
laying down a new rnle. And
it
is.clear
----..
.--.that
.- what it is intended to exclude is oretenTed iussum
based on words whichdo not amount to authorisation.
a G. 4. 70.
8 Schlossmann, Kieler Festgabe fur Bering, 229 ; D. 15. 1. 19. 1, 32. pr.
15. 4. 1. 4, 6.
6 15. 3. 5. 2.
6 15. 4. 4.
'e.g.15.3.5.2; 46.1.10.2; 18.1.63.pr.; seealso17.1.5.4.
a 4. 9. 8 R
9 l-=.
A 5 d-. ".
C1
lo The
main texts against the requirement (15. 4. 1. 6 ; 15. 3. 5. 2) are both suspjcio?~,
16..P. 1. 4 is not conclusive. The Glossators favoured on the whole the view that communlcrrtlon
O
' the third party was not needed. Haenel Diss. Domm. 524.
l1 Vangerow thinks (Pand. 5 240) that t i e use of the word iussum shews that communication
the slave is what is meant. Drechsler thinks the iuswm might be to the slave, but the third
Peraon must have heard of it. Op. cit. 56, 59,110. Post, App. I.
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The liability applies only to contracts of his own slave1, and not of
those acquired after the transactiona, and i t is to be supposed that a
previous iussum is useless here, so is ratification: the reasoning in
the text would certainly cover it. There must be express words of
authorisation: mere words of confidence and the like do not suffice3,
Thus becoming surety for the slave did not suffice: this was acting as a
stranger, and if the jdeiussio should be unenforceable, quad iussu would
not lie4. A pupil requires his tutor's ai~ctoritas. According to Paul
the tutor himself can give a iussum, and the action will be given,
quod iussit tutor, but only if the transaction was for the benefit of the
pupillus5. The reason for the restriction is not clear, in view of the fact
that, according to Labeo, the iussum of a curator of a prodigus, furiosus
or minor, and even that of a procurator, suffices without this restriction6.
In the case of actio institoria, curator and tutor are on the same
level7. Paul's view may be an expression of the idea that the contract
must have relation to the affairs of the person to be made liable. I t is
indeed held by some writerss that this is the case, but there is little
support for this in the texts, this passage not being usually cited in
support of it. On the whole it seems probable that it is merely a
personal doctrine of Paul.
The iussum is revocable in all cases up to the time when the
contract is actually madeg. I t does not exclude the actio de peculio
though quod iussu is always betterlo. Like other contractual actions i t
is available against the heres", though the iussum itself is revoked by
the death of iussor12.
The iussum must be exactly followed. Thus if a slave, authorised
to sell to A, sells to B, the master is not bound13. But an act in excess
of instructions does not wholly vitiate the transaction: i t is valid so
far as the authority goes. If a slave, authorised to borrow at 6 O/,,
borrowed at a higher rate, the master owed 6 0/014. If a slave, arithorised
to sell for 10 sold for 8, the master could vindicate the thing and there
was no exceptio, without indemnification16. These texts shew no trace
of the dispute which existed on similar points in relation to mandate16,
a 15. 4 . 2 . 2.
8 C . Th. 2. 31. 1 .
15. 4 . 1 . 7 .. 2 . or.
15. 4. 1. 9 . Not aprocurator voluntarius.
7 14. 3. 5 . 18.
t . g . Dernburg, op. c i t . 2. 5 14. See Windscheid, op. cit. § 432; Mandry, op. cit. 2. 553.
Drechsler jop. cit. 70, 76, 34) holds that there must be a reference to the concerns of + m i n u ;
he relies on 15. 4 . 1. 5 , which however only means, as it says, that fideiussio is not iusszo. He
seems to regard the action as excluded because the fideiussio is void: the exclusion is although
it is void. The objection is that the state of mind is ditlerent ; there is no intent to adopt the
contract as his own.
. .
9 15. 4 . 1. 2.
10 G . 4 . 7 4 . In. 4. 7 . 5 .
C . 4 . 35. 8 .
la 46. 3. 32. in$%.
We are not told the btrect of insanity. Probably the analogy of mandate
su5ced.
l3 18. 1. 63. p r .
Nor by a pledge in an authorised contract, unless this too was authorised,
15. 4 . 3.
l4 I b l d .
15 17. 1. 5 . 4 .
16 0. 3 . 161; In. 3. 26. 8 .
&
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the reasoning which guided those, who there took the view that
it was void, would apply equally here: nam qui excessit aliud quid facere
&jetur'. Here the dispute is between the principal and the third party,
in mandate it is between the principal and his agent : the matter
is not mentioned in the few texts we have dealing with the action
memplum institoriae, brougllt by the third party against the principals.
hi^, however, scarcely seems material, and the difference, so far as i t
goes, supports the view that the iussum need not be known to the third
party. His state of mind is not material: what matters is that the
dominushas declared his willingness to accept a certain obligation3.
The transaction must be by the slave: a dominus borrowing and
directing the money to be paid to a slave is liable directly and not
iussu4. In one text the separate individuality of the slave is very
clearly brought out5. I f he is in partnership, iussu domini, the latter's
liability is quod iussu with no limitation to pihod facere potest. He is
not the partner, and this defence is not available to anyone else, even
heirs or other successors. It is however indifferent6 whether the transaction be in the master's affairs or connected with the peculium7.

This action is given by the Edicts against a dominus or domina who
appoints a person of either sex, slave or free" to manage a businesslo.
I t applies to all transactions of the business, and is in solidurn, quasi
iussun. The institor may be a servus alienus12,but, if he is, the liability
is not accompanied, as in the case of servus proprius, by acquisition of
all the rights also. These vest in the true dominus and the transfer of
them, or their results, can be obtained by an actio negotiorum gestorum
contrarial3. Thus where A appoints B's slave, A will be liable to the
present action and B will, or may, be liahle to the actio de peculio14.
The liability rests on the voluntus of the dominus15, and thus if a son or
slave appoints an institor without actual consent of the paterfumilias,
the latter is liable only to an actio institoria de peculio16. The liability
is perpetual and extends to the heres1'.
17. 1 . 5 . pr.
G.q.3.5.30.pr.; 14.3.5.8,16,19.pr.;17.1.10.5;19.1.13.25.
Ci). 4 . 3 . 20. pr. where there was no such declaration. Mandry, op. cit. 2. 565 spy., takes
a different view.
"5. 4. 5.
5 17. 2 . 63. 2.
I b . ; 15. 3. 5 . 2 ; 1 5 . 4 . 1. 1, 5 ; 16. 1. 25, mostly cited Vangerow, Pand. 5 240.
9 14. 3. 7 . 1, 8.
As to formulation, post App. 11.
8 14. 3.
lo 14. 3 . 1 : as to differeit sorts of institores, 14. 3 . 5, 16; P . 2. 8 . 2 . See also Mayer, Actions
E ~ e r ~ a t o n 'et
a Institoria, 25-33.
12 P. 2. 8 . 2.
l1 12. 1 . 2 9 ; P. 2. 8. 1.
l3 14. 3. 1. For a case in which he is the slave of the other party, see 14. 3. 11. 8 .
16 14. 1. 1. 20.
l4 14. 3 . 7 . 1 17. 1.
15 14. 1. 1 . 2 0 ; C . 4 . 2 6 . 1 , 6 .
l7 14. 3 . 1 5 . ' I t is not affected by freelng the slave: if he continues to manage the business,
new appointment is needed, 14. 3 . 1 9 . 1.

'
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A pu2)illus dominus is liable if he appointed auctoritate tutoris, or
if locupletior facttu, the liability in that case having an obvious limit,
Apparently on such point8 the rules are as in the actio quod iussul,
On the death of the appointer, the heres is liable, and will be liable, if
he allow him to continue his management, for future transactions2. As
to transactions, vacunte hereditate, the heres, even impubes or insane, is
liable to any creditor who did not know of the death3, and, according to
one text, even if the creditor did know4; the reason assigned being
propter utilitatem promiscui usus. The fact that actio institoria is
available does not bar other actions to which the transaction may give
a right, e.g. redhibitom'u6. But if rightly brought it necessarily excludes
the actio tributoricc since, while that refers necessarily to res peculiures,
this refers to dominica merx6.
The liability is only on those transactions connected with the
business to which the man was appointed7. This rule plainly leads
to a number of distinctions. Thus one appointed to buy cannot so
bind his master by selling, and vice versas. But a loan, for the purpose,
to one appointed to buy, was enough, and if the creditor knew that the
loan was for the purpose of the buslness, he need not see that the
money is so spents. A loan of oil to one appointed to deal in oil is
goodlo,and, generally, if a transaction is within the scope of the employment a pledge or security in connexion with it is good and imposes on
the master the liabilities of a pledgeeu. Where A was appointed to
two distinct functions, to trade in oil, and to borrow money, and X lent
him money in view of the first business, but it was not received for
that purpose, X sued on the assumption that it had been so received,
but failed as being unable to prove this pointI2. Novation of the
obligation destroys the actio institoriu, the obligutio being no longer
that contemplated by the appointmentl3.
The liability may be limited in various ways. Thus a number of
institores may be required to act together", or dealing with a particular person may be prohibited by notice to that person15, or they
may be required to contract only with security1" But the exception
based on such prohibitions may be met by a replicatio doli, if the
defendant do not offer what might have been recovered by the actio de
peculio et in rem verso1?. Any other conditions imposed on the power
14.3.5.18,6,9,10,17,2.
2 14. 3. 17. 2 .
14. 3. 5 . 17, 17. 2.
4 h. t. 17. 3.
G. I. pr.
6 14. 3 . 11. 7 . Post, App. 11.
14. 3 . 5 . 9--11; Q. 4 . 71 ; In. 4 . 7 . 2 , not confined to operations in ally one place, 14. 3 . 1 8 .
8 14. 3. 5 . 12.
10 14. 3. 5 . 14.
9 1 4 . 1 . 7 . 2 ; 14.3.5.13.
l1 If urrha was taken and not returned by an instito, to sell, the master was liable, h. t.
6 . 15, 16. An institor appointed to lend does not necessarily biud his master by becoming
surety, but if instead of lending money to A he promises it to A's creditor, this is good, h . t. 19.3.
14. 3. 13.pr. As to the point of litis consumptio raised by the text, seepost, App. u.
1s 14. 3 . 13. 1.
l4 h. t. 11. 5 .
'5 Zb.; h. t. 17. 1.
'8 h. t . 11. 5 .
'1 h. t. 17. 4.
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they might be barred from
contracting with a person or class, so their contracts might be limited
to dealings with a person or class. If these restrictions are repeatedly
changed, in
a way that contractors are deceived, they do not protect~. I n like manner the liability may be limited, or barred, by notice
over the shop door2. This must be plain and in a conspicuo~isplace,
and couched in a language locally known3. But if i t is duly set up it
is immaterial that a contracting person did not see it4.
The liability of the institor does not concern us. Of the master's
against a third party it is enough to say that in late law the
principal acquires rights of action against the other party to the contract, though the institor be not his own slave, or even not a slave at
all, provided there is no other way of recovering5. But he always has
an action of mandate, or negotiorum gestorum, against the institor for
cession of his actions and against his master if he was a slave. I n this
case it may be only de peculio if the slave offered his own services.
If he should be the slave of ttre other party, the dominus is not directly
liable, since the contract is made with his own slave. But he can be
sued de peculio, as on the mandate given to his slave, or de in rern
verso, for the price which he owes to his own slave6.
Lene17 holds that the action for the case where the institor is a, slave
is properly called utilis: the primary action being that for the contract
of a liber homo. He accounts for the fact that it is not so called in the
Digest on the ground that i t was the commonest case, and he shews a
text of Julian, in which the word utilis does survives. This case is
however exceptional on other grounds: the institor is the slave of the
other party. Lenel sees in this not the original cause of the epithet
utilis, but the cause of its retention in the Digest. The point is not
very material in substantive law, but the fact that the dominus is
acquiring by his contract with his own slave, a right against a third
person, is, as Lenel himself notes, a reason for hesitating as to whether
the action was the normal actio institoria. He observes however that
Ulpian tells us that i t is a sales, and thus would satisfy the Edict, whicli
gave the action on actual legal transactions alone. But he does not
note that this question was in dispute. Paul, and even Ulpian himself
'in the case of a son, say definitely that such a transaction was not a
salelo. They are writing long after Julian. I t is thus easy to see why
of contracting must be observed: just

h. t. 11. 5 .
2 15.1.47.pr.; 14.3.11.2.
14. 3. 11. 3. If illegible from any cause, or removed by principal or anyone so that it could
notbe seen, the action was not barred. h. 1. 4 .
' h. 1. 3 .
5 14. 3 . 1 2 .
14. 3. 11. 8, 12. It is a vieakus who i s appointed. As to the resulting questions Bee
14. 1. 5. p r . The matter is fully discussed.post, Ch. x.
Ed. Perp. $ 102.
9 14. 3 . 11. 8 .
14. 3 . 12.
lo 18. 1. 2 ; 18. 2 . 14. 3.
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he calls the action in this case utilis. I n the next text1 another exceptional case is considered, and there too Julian is cited as holding that,
though on the facts the actio institovia was excluded by consumption,
a n actio utilis lay. Here too the institor was a slave. This is hardly a
likely form, if the action lost had also been an actio utilis, and the
explanation which Lenel offers for the other text, (this one he does not
note,) namely that Julian's language has been freely altered, seems
hardly sufficient. On general principles i t seems unlikely that the
action which was primary in importance, and in all probability first in
time2, would be called utilis. Nor does the fact, probable in itself, that
the actio was jictitia require that i t should be called an actio utilis.
So far the rules of the action are fairly simple, but there is one
point which has been the subject of much controversy. I t is the
question whether, and if so, how far, the fact of the appointment, and the
pertinence of the contract to the business, must be known to the other
contracting party3. I t is clear that if the fact of the appointment and
the relevance of the contract are known, the action lies in the absence
of special restrictions, proper steps to secure the publication of which
must have been taken4. But no text anywhere hints that i t is an
essential of liability that the third party know of the appointment, and
when i t is remembered that the rules relate to contiuuous commercial
enterprises, i t seems far more probable that there was no such requirement, but that the setting up of a man in trade, and so inviting
people to deal with him, imposed on the principal the Edictal liability.
This is confirmed by the words of Ulpian upon the actio exercitoria
which is governed by the same principles: igitur praepositio certam
legem dat contrahentibus6. I t is the appointment, not notice, which
creates the situation contemplated by t h e Edict. Moreover, unless the
paepositio bound, without express notice, i t is difficult to see how
Ulpian should have thought i t worth while to say: Conditio autem
praepositionis servanda est: quid eninz si certa lege vel interventu cuiusdam personae vel sub pi,qnore voluit cum eo contrahi vel ad certam rem ?
Aequissimum erit id servari i n quo praepositus esta. On the whole the
better view seems to be that the agency neeti not be communicated.
But the attention of commentators has been mostly turned to the
other part of the question: was i t necessary to the liability that the
3. 13. pr.
9 See the opening words of 14. 3. Mayer, op. cit. 36.
See Karlowa, R. R. G. 2. 1128; Schlossmann, Kieler Festgabe fiir Ihering, 217 Spq.
Ante, p. 171.
6 14. 1. 1. 12. See also 4. 4. 4.
14. 3. 11. 5 . The same result follows from another remark of Ulpian's, that the actio
institoria is less necessary than the ezercitoria, since in the former case the customer has alwayY
time to make any enquiryihe thinks fit as to the status of the other party, and contract accordingly,
while in dealing with shipmasters he has often to act in haste without inquiry. 14. 1. 1. pr.
See also 14. 3. 5. 13, C . 4 . 25. 5 .
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third partyshould have known that t h e contract related to the business
to wllich the institor was appointed ? The dominant view is that this
too w3s necessary, that i t was not enough that i t had to do with the
business, but the parties must have also contemplated this. Karlowal
supports this view, partly on the ground that the words, si e i w rei
gralur cUip r a e p o s i t ~fuerit
~
contracturn eat2,must grammatically mean
c'with a view to,'' and not merely " within t h e scope of." H e adds that
would make the principal liable if the institor contracted
other
ouly on his own account. The intent of the institor to act for the
business is thns necessary, and this could have no meaning unless i t were
All this is of doubtful force when i t is a question of a
piece of
legislation. illandrys, taking the contrary view, denies
that eius r& gratia, nomine, cal~sa,need bear t h e meaning for which
Karlowa contends, but rests his case mainly on the texts. Those that
have played a part in the controversy are set forth by Schlossmann4.
They are not conclusive either way. H e observes of the texts6, that
one6 has no relation to the action, that the force of another depends on
taking les to mean a condition of which notice is given, which i t does
not imply7, that of another the force depends on understanding permisit
to meat1 "expressly authorised," which it need not means, that in
another9 there was in fact no existing authority, and that in the others
the transaction is of an ambiguous naturelo. Of the texts cited in reply"
one shews that there was no communication of the agency, and that
this of itself is plainly not regarded as fatal to the action12.
I t may be observed that the arguments, in favour of the view that
the agency must be communicated, seem to confuse two things ; intent
to contract in view of the agency and intent to contract in relation to
the business to which the agent was appointed. Thus Kar1owal3 infers
from eius rei yratia that the contract must have been made with the
institor, as such. But the res is the negotiatio, not the praepositio, and
even on his own narrow interpretation of the words, they can mean
no more than that i t was with a view to that trade and they need mean
no more than that the matter must be connected with the business.
Thus the text lends n o support to Karlowa's thesis. I t should also be
noted that the two principal texts" relied on by the supporters of this
view go no further. They both speak of dealing with express reference
to the mgotiatio : they say nothing of the praepositio. The right conclusion seems to be that i t was necessary to shew that the transaction

1 14.
4

OP.c i t . 2. 1128, 9 .

9 14. 3. 5 . 11.
8 loc. cit.
6 As to G . 4. 70, ante, p. 167.
13. 1. 1.12. I t seems to mean the contrary.
* 14. 3. 5 . 9 . Nor is the impersonal form conclusive.
9 h.-t. 5 . 17.
11 14. 1, 1. 7 ; 14. 3. 5. 16-7. pr., 13. pr., 1 9 . p r .
" 1 4 . 1 . 1 . 9 . 14.1.7.pr.
la 14. 3. 13.
1 4 14. 1 . 1 . 9 ; 1 4 . 1 . 7 . p r .
'3 R. R. G . 2 . 1 1 2 8 , 9 .

'fi Eeler
Festgabe fiir Ihering, 219 sqq.
'2. 5 . 39. 3.
1
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Actio Exercitoria
was with reference to the business to which he was in fact praepositus,
I n most cases this needed no proof-res ipsa loqzritur. But some transactions were ambiguous: a loan of money to a shopkeeper may not be
meant for any purpose connected with the shop. For the lender to be
entitled to the actio institoria he must be able to shew that i t was.
This he may do by shewing that it has been applied to shop purposes
or that its application thereto was expressly contemplated1.

On nearly all points of principle which concern us, this action is on
the same footing as that we have been discussing. I t is a praetorian
remedy modelled on the actio institoria, and therefore later, though it is
described as even more necessary2. The general principle is that the
person who is receiving the profits of a ship, (whether the owner or not,)
called the exercitors, is liable in solidum on the contracts of the person
placed in command of the ship, (who is called the magister navis,)4 if
the ship was to serve a commercial purpose and the contract was within
those purposes for which he was appointed5. The purposes covered
money lent for the purposes of the ship, even though not so used, if the
creditor took care to see that it was reasonably necessary, and proportionate to the needse. Authority is the limit of liability. Voluntas
of the exercitor must be shewn, not merely scientia7. Thus if the ship
carried goods of an unauthorised class, or was otherwise used for an
unauthorised purpose, or was let, without authority, the action was not
availables. If the borrower of money did not say i t was for the ship,
and meant fraud ab initio, there was no remedy against the exercitorO.
A nzagister must be in command of the whole ship1! If, however,
there are several with undivided functions, the contract of any binds
the exercitor: if they are of divided functions, e.g. one to buy and one
to sell, each binds only within his scope1'. Their power may be so
limited that all must act together12. A contract by one of the sailors
does not give rise to this action : they are not authorised to contract13.
The liability covered, however, ex utilitate navigantium, the contracts of
a deputy appointed by the magister, even though the exercitor had
1 14. 3. 17. 3. So substantially Schlossmann, lac. cit. For similar case, post, p. 183. The
Edict as restored by Lenel says nothing of notice (Ed. Perp. § 102), but elsewhere L. argues in
favour of the existence of this requiremei~t. See post, App. I.
a 14. 1. 1.pr.; C . 4. 25. 4. But the relative dates of introduction of the aedilician actions are
very uncertain. Mayer, op. cit. 18-25.
3 14. 1. 1. 15.
4 14. 1. 1. 1.
6 14. 1. 1. 3, 7 . Magister might be male or female, slave or free, propnus or alienus, even an
inqubes, D. 14. 1. 1. 4.
6 14. 1. 1. 7 , 9. Or a loan to pay a debt incurred for such a purpose, h. I . 11.
7 14. 1. 1. 20, 6. pr.
14. 1. 1. la.
9 14. 1. 1. 9-10.
10 14. 1. 1. 1.
11 h. 1. 13.
'2 h. 1.14.
1s h. 1. 2. In delict the rule was diierent. D.; 4. 9. 7. 3 ; ante, p. 122.
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forbidden this, or any, deputy. In this point this action differs from the
aClkinstitoria1, but the rule shews how little agency in the modern
sense had to do with the matter.
is perpetua, is available to and against the heres, and is
The
not lost by death or alienation of the slave2. The case of my slave who
is your lnagister gave rise to questions as in the actio instito&a. I have
an action against you if he contracts with me. But the exercitor has
no direct action against one who contracts with his magister, who is not
his slave. We saw that in the instztoria this was allowed only as a last
resorts: here it exists only, extra ordinem, at the discretion of the
praeses4. Hisremedy is to claim cession from his magister, by action
ex c o n d u ~ or
t ~ ,ex manduto, according as the man was paid or not, and
in the case of a servus alienus this will be limited to the peculium unless
the master was privy to the appointment6.
The exercitor himself may be man or woman, pater or jilius, slave or
free" If he be a slave or jlius familias the paterfamilias is liable i n
solidum, if the exercitio is voluntate ei,us7. There is mention of a
difference between this, and the rule in institoria, due to the greater
importance of the present case. But in fact the texts lays down the
same rule for both, i.e. that if i t is voluntate, the liability is in solidum,
but if only sciente domino, i t is either tributoria or de peculio et i n rem
verso9. If such an exercitor is alienated or dies, the liability continues
and is not subject to an annual limit, as
as in the case of a n~agistw'~,
de peculio isl1, but this rule applies only where it is not in fact itself an
actio de peculio, as we have seen it may be12.
A further complication arises if my slave is exercitor and I contract
with his magister. I can have no actio exercitoria, but if the magister
is free I can sue him's, and, if he is a servus alienus, his owner. I n like
manner if a jilius fanzilias appoints a servz~speculiaris, or a slave a
vicarius, as exercitor, the paterfamilias is liable only de peculio unless
he approve, in which case he is liable in soliduna whether the contract
is with exercitor or magister, the jilius who appointed being also liable14.
The liability on contracts of the exercitor also in such a case is insisted
on, though the Edict speaks only of the magister. What this action on
the contract of the exercitor would be is not clear. I t is not stated as an
.equitable extension of the exercitoria : it seems more probable that it
2 14. 1. 4. 4.
14. 1. 1. 5.
4 14. 1. 1. 18.
Ante, p. 171.
' 1 4 . 1 . 5 . p r . ; h . t . 1 . 1 8 ; 14.3.1,
If a free ~ u o z l l u seurichment
.
or

l1
lS
l4

14. 1. 4.A44.'
12 4. 9. 7. 6.
14. 1. 5 , 1. The cave of his beiug appointed ezercitor by another is not considered.
14. 1. 1. 22, 23 ; 14. 1. 6. pr. l'ributo~z'aif sciens but not volens.
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was an ordinary actio quod iwsu, and that the text supports the view
that knowledge of the authority was not necessary in that action1.

D.

ACT10 D E IN REM VERSO.

This, as we know it, is not strictly an independent action. It is
always found combined with the limitation to the peculium, and is thus
a clause by way of taxatio inserted in the condemnatio of the action,
whatever i t mag be. It expresses the rule that, on a slave's transaction,
a master is liable, even beyond the peculium, to the extent to which he
has profited. But as the liability has its own rules i t can be conveniently considered by itself.
The general principle is that a. dominus is liable on the contract of a
servus so far as the proceeds have been applied to his purposes2,irres~ectively of consent or even knowledge3. The action is not subject to an
annual limit, on the death of the slave, and is available against the
heres4 of the dominus. I t is regarded as the owner's personal
liability, and i t is considered in the action before the question of
peculium5.
The main question is : what is versio ? We are told that a versum is
what is handed to the master or spent on purposes necessary or useful
to him or ratified by him6, or disposed of a t his orders however
wastefully7, or, generally, used in such a way as would give a procurator
a right of actions. The texts give us many illustrations? To spend
the money in a normal way on the master's property is a versio, but not
useless and unauthorised ornanleutation of his houselo. Money paid to
a creditor of the dominus is a versuml1,even, it seems, where the creditor
is the slave himself, since a debt due from the master to the peculium
is, in the developed law, a burden on the peculiumla. An acquisition
may be in part versum, and so subject the dominus to this liability only
in part13. Thus, if unnecessary slaves are bought as necessary, they are
1 Of several exercitores, each is liable in soliduni (14. 1. 1. 25; h. t. 2 , 3 ) , whether one is
magister (h. t . 4 . pr. 1 ) or they have appointed another, slave or free, 14. 1. 1. 2 5 , 4 . 2 , 6 . 1 (and
thus if one of them contracts as customer with the mayzster, he has actio eserciton'a against the
others, 14. 1. 5. r., perhaps utilis, arg. 14. 3. 11. 8, 12). But if they are actually working the
is liable only pro rata. Where each is liable i a solidurn, there is adjustment
ship together
IJr,

"""
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a l 5 . 1 . 1 . 3 , o r a n c i l l a . 15.3.1f177.4;C.4.25.1,2;In.4.7.4;P.2.9.1.
8 1 5 . 3 . 5 . 1 ; C . 4 . 2 6 . 3 ; G r e g . 16.9.1.
4 15.2.1.10; C.4.26.7.
6 15.3.1.pr.; In. 4 . 7 . 4 . No liability for interest, apart from promise.
6 15. 3. 5 . 2, 7. 1.
7 h. t. 3. 6 .
8 h. t . 3. 2
8 15.3.pa.w.; I n . 4 . 7 . 4 ; P . 2 . 9 .
10 15. 3. 3. 2, 4. hi the last case the creditor may take the things away so far as is possible
without damage. Money used about the household, perfumes used by the slave in a funeral in
which the dominus was interested, these are versa; h. t . 3. 1, 3, 7. 3, In. 4. 7. 4 . If your slave
sells me an inheritance belonging to you and you take it away after I have paid a creditor, I can
recover the amount as a versum, 1 5 . 3 . 7 . 4 .
11 h. t . 3. 1, 10. pr. In. 4. 7. 4, even a supposed creditor, if it is recoverable by condictio
indebiti h. t . 3. 1 .
l=e.g.,h.t.7.1.
18 h . t . 1 0 . 4 ; 1 1 1 . 4 . 7 . 4 .
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verkfor value, but not for price1. A let a farm to his slave, and gave
These being unfit, he told him to sell them and buy others.
him
The slave sold and bought, but did not pay, having wasted the price
The new oxen being in the possession of the dominus, the
had the actio de i n rern verso for the difference between the
value of the new oxen and the price paid for the old2. A slave owing
his master money borrows and hands the money to his master: this is a
versum so far as it exceeds the debt. So far as i t does not exceed the
debt it is not a versum whatever else it may be, even though borrowed
,t the master's advices.
The money would usually be received under express contract4, but
this is not essential: negotii gestio is enough6, and even condictio
fudiva lies for what a slave has stolen, so far as it is versum6. The fact
that there is another remedy is no bar: money is lent to the slave
of a pupillus by the slave of one who is absent r w b l i c a e causa, the
tutor signs and makes himself personally responsible. Nevertheless if
the money has been devoted to res pupillares, this action lies7.
It is essential that there actually have been a versio. The slave's
statement that he is going to apply the thing to his master's purposes
does not make the latter liable: the creditor should see that i t is so
applied, or rather, not applied to anything elses. You gave silver to
my slave, and he was to make you a cup, not necessarily out of that
silver. He made a cup out of my silver, gave it to you and died.
Clearly I could vindicate the cup. Nor was there any versio. So far
as appears the silver you gave had been devoted to no purpose of mine.
Mela was of a different opinion, because, it seems, of the right to
vindicate the cup. But this could give only an actw ds peculio on the
slave's contract8.
It is essential that the property remain versum. All that this means
is that payment to the master may cease to be versum, if it be handed
back to the slave's peculiwm~o. I t has no relation to the actual preservation of the thing : though that be lost by accident, i t is still versumll.
slave borrows money to buy clothes : the price being paid, the lender
has de in rern verso though the clothes perish. If the price is not paid,

*

h. t. 5 . pr. See also h . t . 12.
a h. t . 16. See also 14. 3. 12. 5 . 3. 36. pr. If I buy a hereditas from your slave, the price to
be set off against his debt to d e , whatever of the hereditas reaches yon is versum, 15. 3. 7 . 4 ;
tee post, p. 183, and Mandry, op. cit. 2. 497. I f my slave pays me money, borrowed, and so
"duces me to free him any excess in the money over his value is versom, 15. 3. 2, 3. p ~ .
"5. 3. 10. 7 :, 4.
3.. Pn
-. - .r.nv.
-.
e.g. 15. 1. 36.
6 3. 5. 5. 8 .
13. 1. 4. If a slave cheated a minor, domini causa, and the minor obtained reatitutio in
i@t.,there was de i. r. v . 4. 4 . 24. 3.
15. 3 . 2 0 . 1-..
8 1.5.
-- .3.
- . 3.
- - 9.
-.
h. t . 7 . 2.
10 h. t . 10. 6.
l1 15. 3. 3. 7 8. A slave borrowed for his master, not for thepeculium. The money was lost
in the dave's &ds, it was s t i i eersum, 15. 3. 17. pr. See, however, Dernbnrg, Pand. 5 14, n. 8.
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and the money is lost, and the clothes are in use in the family, both
creditors have the action, as also if both money and clothes have
perished'. This is Ulpian's view, and in accord with principle: for the
time being, both were versa, and the destruction of one or both makes
no difference. But, in the next text, Gaiusa says the dominus is not
liable to both; the first person who sues gets the benefit, on some
obscure principle of fairness. This application of the rule, " first come,
first served," is isolated: i t disturbs the principle that the loss should
lie where i t falls, and that destruction of the versum is immaterials.
The rule that the versio ceases if the thing return to the peculium is
illustrated in several texts. If the master hand back the money to the
slave i t is no v m m , even though the slave lose it, and do not pay the
creditor, and even though the master knew this to be the likely result,
though here there would be actio doli4. If the dorninus pay the versum
to a creditor it is still a versum, unless i t were to a creditor of the
peculium5. A slave who had borrowed on his master's account lent the
money to X, also on his master's account: i t was still versum. But the
dominus can free himself by ceding his claim against X, since the nomen
against X is the form the versum now has6. If the versio has once ceased
by any form of merger in the slave's counter debt, i t does not revive, if
that debt is paid7. Conversely it must be noted that some forms of
versio are in their nature indestructibles.
It is usually said that versio is enrichmento, but this needs some
limitation or explanation. An addition to the peculium is an enrichment
of the master, but it is not a versiolO. The law regards the peculi,um as
distinct from the master's property : that only is a versio which increases
the latter fund". The expression, Iocupletior factus, is commonly used
to express the condition of liability resulting from enrichment12. It is
not used in this case in the formal statement of the obligation13,though
i t is incidentally14. Moreover the case differs from ordinary cases of liability resulting from enrichment, in that destruction or loss by accident
does not destroy the right to recover16,as it does in other casesxp. When
15. 3. 3. 10.
a h. t. 4.
It must be remembered that the whole theory starts from the single word versum. It is
probable that the words from Gaius are misapplied by the compilers.
4 15. 3 . 1 0 . 6 . The payment to the slave must have been to repay him: a casual gift even
of the same amount would not destroy the versio, h. 1. 7.
6 15. 3. 1. 2.
6 h. t. 3. 5.
If the master has a versum through a particular slave, who is or becomes
indebted to him, the v e r s m is reduced by the amount of the debt, though there be in the
peculium enough to meet it, h. t. 10. I , $ .
1 h
.... 1.
.. 9.
-.
8
money paid to creditor, or ul perishables which are consumed, h. t. 3 . 1 , 3.6-10,17. pr. etc.
9 yikdscheid, Lehrb. $ 483; Dernburg, Pand. 2. $ 14; Mandry, op. cit. 2. 467 spq., etc.
10 14. 3. 17. 4; 15. 3. 2, 5. 3, 6.
11 h. t. 3. 5, 11. Some texts confuse this distinction, but raise no real difficulty. See h. t.
1. 1, 19.
1 4 e.g. 14. 3. 17.4.
13 15. 3. 1. pr.
a 3. 5. 3 6 . p . ; 12. 6. 14; 50. 17. 206.
' q . 5 . 3 6 . p r . ; 5 . 3 . 3 6 . 4 , 4 0 . p r . ; 1 1 . 5 . 4 . 1.
'6 Ante, p. 117.
1
8
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it is remembered that the principles of this action are developed by
jurists from the scanty words of the Edict1, and are governed by
those words, i t will not seem strange that its rules should not exactly
with those of the iure civili remedy for causeless enrichment.
so far the matter seems fairly plain. We have now to consider
some controversial points.
We have seen that if a slave has expended money in a way which
would give an extraneus an action on negotia gesta, this is a "asiol.
This may be read as expressing a limit : i t is very widely held that i t
does, and that the principle governing the action is that it lies,
then, and then only, when a free person would have an actio on the
negotium gestuma. But this idea seems to have been struck out to
explain one or two awkward texts, which can, however, be far better
without this doctrine, which raises more difficulties than i t
~ettles,so that on the whole the modified theory of enrichment, which
also has many supporters4, is to be preferred. But strictly i t is not
possible to fit in the texts with the theory appropriate to any other
remedy or claim. Versio is a conception by itself: in the hands of the
jurists, it seems to have meant embodiment in the patrimonium as
bpposed to the peculium. The gestio theory fails in conciliating the
texts : the enrichment theory nearly succeeds. The chief texts are the
following. A slave makes a present to his master, out of the peculium.
This is not a versio. So says Ulpians, and this text is taken as an
authority for the gestio theory. But the context shews that the reason
why it is not a versio is that, in the writer's opinion, the dominus is not
enriched. It seems to mean that the thing is still a res peculiaris. and
that the transaction is on the same footing as the case where the master
sells a respeculiaris and keeps the price. This is a dolo malo removal from
peculium, and so leaves its amount unaltered as against creditors6. I n
the immediately following text a slave borrows money from an extraneus
and pays it to the master donandi animo, not intending him to be a debtor
to the peculi,um. This is a vasio. This is irreconcilable with the gestio
theory, and also with the text just cited, if i t is explained in terms of that
theory. But the texts adjoin and are from the same pen. The point is
that the present transaction is wholly independent of the peculium7.
A

-

.

-

' Lenel,
Ed. Perp. 5 104.
* 1 5 . 3 . 3 . 2 , 5 . 3 , 1 7 . r.
See the literature cited by Windscheid, loc. cit. n. 5 ; Ksrlowa, 5. R. G. 2.1156; Von Tuhr,
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i n .em verso, holds a variant of this view. Post, p. 185. Similar words in 47. 8. 2. 23
do not exmess a limit. CD. h. 1.24.
* e??. Mandry; who cltes (p. 254) the earlier literature; Dernburg, Windscheid, locc. citt.
15. 3.
,
-. 7.. r,
..
The text expresses the mutnal independence of peculium and patrimonium. A slave, even
with administratto could not reduce his peculium by donalio. Post, p. 204. As an act of the slave
the gift is null: as'an act of the master it is a dolose withdrawal; in either view it is still in the
pecullun~and so not versum.
15. 3. 7. 1. Von Tuhr, op. cit. 198, explains it on the ground that the animus donandi
after the acquisition, and holds that this does not affect the creditor's right.
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A slave borrows money to procure his freedom. H e pays i t to his
master and is freed. There is a versio as to any excess in the loan over
his value. This is clear apart from the gestio theory, but cannot be
reconciled with it1. A slave pays a master's debt with money he has
borrowed, he himself being indebted to the master a t the time. There
is a versio of the difference. If he was not indebted to the master, andthe latter reimburses him, the versio ceases, but if the master's payment
to him were not by way of reimbursement, but independent gift,
the versio is not affected?. The text is a long one and discussesthe
reasons : it speaks of nothing but enrichment.
One text raises a difficulty. A father owes money : the son promises
it and is sued. This is a versio, so that if the son does not pay the
father can still be sued, "unless the son in taking over the obligation
intended a gift to the father." This is exactly in point, for it makes
the right depend on the son's having a claim as negotiorum gestor.
But the words are in a nisi clause, of suspicious form3, and it must
be remembered that in Justinian's time a son's finances constituted
for practical purposes a distinct estate. If he gave donandi animo, it
was as if a stranger had done so.
The fact that the jurists do repeatedly refer to the principle of gestio
is exr~lainedwhen we note that, as Windscheid observes4,the text which
states it6 most fully is considering what amounts to the necessary enrichment. From this point of view the use of the conception of gestio
is clear. A man has the actio de in rent verso when there would have
been an actio mandati or on negotia gesta, if it had been done by one
acting with the intent needed for those actions: whether in the
actual case it was done with that animus is immaterial. There, as here,
the action lies, though the benefit conferred is destroyed by accident.
There, as here, the action does not lie if the expenditure is of a useless
nature, with whatever intent it was madea.
Mandry7 distinguishes between " direct" versio, where the thing was
never in peculio, a i d indirect " versio, where the thing, having been in
peculio, is transferred in some way to the patrimoniunt. He observes
t h a t in several cases of such transfer thereis no versio8,and holds that
here, (though
not in direct versio,) there is no claim unless the transfer
would have given
rise to an action on negotium gestum, or the like.
,

u

I'

1 15. 3. 2, 3. pr. (considered by Von Tuhr, op. cit. 7Ssqq.).
Your slave lets to me a vicarius:
I make him insirtor, and in that capacity he sells to you. here is a versio. But there has been
no gestio on your behalf, 14. 3. 11. 8, 12. If I give notice to you not to give credit to a certain
slave, my inststor, and ou do so, your actto ig~stitoriaagainst me is barred. But if I have
received the thing and (So not return it there is a replicatio doli, i.e. I am liable for the versio,
a 15. 3. 10. 7.
though there is no real gestio, 14. 3. 17. 4 ; ,cp. 3. 5. 7. 3.
8 15. 3. 10. 2. nisi ~i domre patri $laus uoluit durn se obligat. In this and the adjoining
texts some cases of uersio are hscussed which could not arise in the case of a slave. See
Mandry, op. cit. 2. 502.
6 3 . 5 . 9 etc. Ante, pp. 176, 7.
6 15. 3. 3. 2.
4 lac. cit.
8 15.3.5.3,6,7.pr.etc.
7 op. cit. 2. 5228pq.

,
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His reasoning seems to be that the right results from the act of the
slave-the slave himself would have no claim except in such a caseand the relation of the master to the third party must be governed by
the same principle as that with his slave, on pain of "inner contradiction." Apart from this rather doubtful principle, the author finds
in those texts which speak of gestio as a basis'. But these
apply equally to direct versio, and there the author admits that they do
a limit. He relies also on a texta which says that if the master
Dot
adeem the peculium or sell it or part of i t and keep the price, there is
no actio de in rem verso. This text is one of those which must be
considered laters, in connexion with difficult questions as to the effect,
on the liability de peculio, of ademption and sale of the peculium. The
text following it in the Digest4 rests the exclusion on the ground that
there has been no enrichment. From this aud some other texts, i t
seems likely that all these facts are viewed as not affecting the liability
de peculio a t all : the things are still regarded as in the peculium, and
the dominus is in no way enriched. Thus the text which Mandry cites
shews merely that it is difficult to frame a case of indirect versio in
which there was no debt to the peculium.
We have seen that there must be a negotium and a versio. What is
the connexion between the two ? I t is sometimes said on the authority
of the gestio texts, that the versio must be an act of the slave's, and it
is clear that in the majority of cases it was so, for direct versio by the
third party, under a contract with the slave, is substantially the same
thing. But there is nothing in the form of the edict or the formula
SO far as we know them6, requiring or stating any such limitation. And
there is one texta which gives the action where the master himself
applies the thing, and the circumstances shew that it was impossible
for the actual acquirer of it, (in the case, a son,) to have been privyl.
Not a few writers require however a great deal more than this. They
hold that there must have been, between the original negotium and the
ultimate versio, what may be called a causal nexus. There seems a
close connexion between this and what has been called above the gestio
theory. But in fact i t is held by some who reject that theory, and rejected by some who accept it. Karlowas, who adopts the gestio theory,
'thinks there was a difference of opinion on the present point.
3. 3. 2 5. 3 17.pr.
15. 3.5. 3.
Post, p. 219.
' 15.
15. 3. 3. 6: ~ ; the
t c o m e of thought may not be that of the original writers.
2

8

'' Lenel,
~ d Perp.
.
§ 104.
15. 3. 19.
He was dead. But the text is compatible with the view that the claim rested on right
6

to COmaensat,inn
IGfav&-ii the requirement, P. 2. 9. 1. Against, 15. 3. 3. 1, 6. 3, 10. 10. Dernburg,
OP. Kt. 2. § 14, rejects estio as a requirement but requires cansal nexus. Windscheid
@estio), op. eit. § 403, tiinks causal connexion not necessary in genenrl. Von Tuhr, qp.
ect. 193, holding a special form of the gestio theory, thinks causal nexus needed, but the text8
mconclusive.
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If the versio is direct there is no difficulty'. I t is only where the
thing has been for a time in the peculium that the question arises,
I n relation to this the idea that the creditor must have contemplated
the versio, ab initio, has little, a priori, to recommend it. The claim
is a remedy for unfair enrichment and the intent of the third party
seems rather immaterial. The Roman law was, perhaps, not liberal in
remedies in cases of this kind2, but here the remedy does exist and
there is no obvious reason why i t should be so limited.
On the texts however the question is not without difficulty. The
majority of them are opposed to the requirement, though it is nowhere expressly denied. I n one text Paul quotes from NeratiusS (in a
passage which can hardly be interpolated) the case of a son who bought
a toga. The son died, and his father applied the toga, thinking i t was
his own, to the purposes of the funeral. The text adds that if the
circumstances were such that the pater was under a duty to buy a toga
for the son, the versio dates from the purchase; if not, from the funeral.
I t is clear that this was in the beginning a "peculiar" transaction, and
the intent of the creditor was not material. I n another group of texts
Paul and Ulpian4,citing and limiting the views of Mela and Pomponius,
discuss the case of a son who, having borrowed money, applies it to the
dos of his daught,er or sister. This is a versio in r e m patris, so far as
the father was going to give a dos, provided the application was with
a view to carrying out a n ~ g o t i u mof the father but not otherwise.
Nothing is said of the intent with which the money was lent: the point
of the text is that i t might equally well on such facts be a negotium
of the son's. The text then lays down the same rule for the case of
a slave. The form of the addition is against any causal connexion,
but the remark may be compilers' work. I n many texts, Ulpiarl in
discussing the nature of a versio, uses language which seems to exclude
the materiality of the creditor's intent9 I t may be added that the
Institutes, which explain the action a t some length, say nothing of any
such requiremente. Less direct evidence is afforded against the need
of causal connexion in the texts which make the versio destrnctible, by
the fact that the slave becomes indebted to the dominus7. Such a rule
makes the intent of the creditor a very unsafe protection.
But there are texts the other way. I n his Sentences, Paul definitely8
subjects the right to bring the action to the condition that the money

The question of the relation of this action to the actio de peculio
is one of some difficulty. As described to us, i t is not so much an in'dependent action as a clause in the formula of the actio de peculio9, and
the question arises whether it had an independent existence; whether

See e.g. 15. 3. 7. 4 .
3 Notwithstanding the well-known text: iure naturae acquum est neminem cum alterius
detn'mento et iniuria$eri locupletiorem, 50. 17. 206.
8 15. 3 . 19.
4 h. t . 7 . 5-9.
6 15. 3. 3.pr.. 3. 1, 5 . 2 , 5 . 3, 7. 3, and especially h. t . 10. 10. See also C . 4. 26. 3 7 12.
In. 4. 7 . 3, 5 . See also Greg. Wis. 3. 7 . 1, which, like the text in the lnstitutes,'idplies that
if the facts would give depeeulio, any hter versio would give de in rem verso.
7 e.g. 15. 3. 10. 6 sqq.
8 P. 2. 9 . 1.

14. 6 . 17.
As where he says that if a slave borrows, ut crediton' suo solveret, this is no versio though
the daminus is released from an actio de pecdio. The objective fact that it is not applied to any
Patrimonial purpose is enongh to exclude de in rem verso, 15. 3. 11.
15. 3. 3. 10.
4 15. 3. 3. 9.
h. t . l 7 . p r .
6 h. t . 18.
P . 2 . 9 . 1 ; D . 1 4 . 6 . 1 7 ; 1 5 . 3 . 3 . 1 0 ; h . t . 17.pr.; h. t.18. Doubtful: 1 2 . 1 . 1 2 ; 1 4 . 3 . 1 7 . 4 .
See also 1 5 . 3 . 7 . 4 .
15. 3. 3. 10.
9 e.g.,In.4. 7 . 4 b .

1

for the purpose of the versio

I n the Digest1 he gives it in

a case in which he speaks of the contract as made with this object, as

if that were a material factor. These might pass as mere expressions of
for subjective tests2, but there are texts independent
of p a u l ulpianS, in a case of loan of money, says that there is an
In the
actiode Tern verso if the money was lent for the purpose.
immediately preceding text4 he seems to lay down a similar rule in a
of goods. But all that he is there discussing is the
case of
question whether, if it is not applied to the master's purposes, the fact
that it was given for that purpose sutfices to give the action, and he
decides that i t does not. In another text6 Africanus seems, though not
very clearly, to require i t in a case of loan of money. In the next text8
Neratius discusses a case in which goods have been bought expressly
for the dominus, and A bas become surety for the price. He hold8
that A has no actio de in r e m verso, though he pay the price. The
actual decision does not here concern us: the point for us is that the
intent of A is clearly regarded as material. If now we examine the
texts which really treat the intent of the third party as materinl7, we
shall see that they are, as i t seems without exception, cases in which
the claimant of the action has paid money. This circumstance seems
significant and enough to explain them. What is needed in this action
is, as Neratius sayse, identity of what was received with what was
versum. A payment of money was in itself a colourless thing. I t was
no easy matter to follow and prove the application of the actual coins,
and accordingly some lawyers lay down the rule, (and none deny it,)
that if money is lent for the purpose of a versio, and the versio follows,
the identity of the money received with that versa is assumed. This
view is confirmed by the fact that in the cases where the question is
whether the lender of money to buy goods, and the supplier of the
goods, have both in certain events the actio de in r e m verso, the text
emphasises the need of privity in the case of the lender, but does not
mention i t in the case of the vendor.

'
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there was such an action which contained in its formula no reference to
a pecu,lium, and, in any case, whether it could be brought if there were
no peculium. Von Tuhrl holds, as an outcome of his special theory as
to the basis of our action, that there could be no de in rern verso if
there were no peculium. He considers its purpose to be to provide for
the case where the liability of the dominus to the slave is to release
him from an obligation, not to pay money. This duty does not admit
of exact estimation and so cannot be treated in the ordinary way as an
addition to the peculium. As there can be no natural obligation to the
slave, unless there is a peculium, it follows that there can be no actio
de in rem verso. We shall shortly consider his general theory : here it
is enough to say that he has to treat the texts with some violence in
order to support this minor part of it2. He explainsS the perpetuity
of the action, notwithstanding the ending of " peculiar " liability,
apparently by the principle that the liability to the creditor is the
primary liability and that subsists : the liability to the slave was little
more than a fucultas solvendi, and that is ended. But it cannot be
both an obligation and a facultas solvendi, and the rule is in fact in
conflict with his general theory.'
On the whole evidence it seems
likely that this action could be brought independently. I t is clear that
it lay when there was nothing in the peculium, for even the actio de
peculio did6. I t is also clear that it could be brought when de peculio
no longer existed, because either the peculium, had been adeemed
without dolus, or the slave had ceased to be the defendant's and the
year had passed8. There are of course many texts which give it
without mention of pectllium, but there is none which unequivocally
gives it where there has never been a peculium. But all that this
shews is that an extraneus would not ordinarily trust a slave who had
neither a peculium nor authority from his master. I t may also be
remarked that the use of the formula referring to the peculium, as well
as to the versio, no more shews that an actual peculium was necessary
than it shews that de peculio would not lie unless there was also a
versio. It must not be forgotten that de in rem verso appears as the
primary liability.
The peculium, as described in the Digest, includes not only

'a 3.cit. 238sqq.

e cites Baron as holding the same view. See Bekker, Z. S. S. 4. 101.
cit. 236.
"arlowa
thinks there was an independent de in r n verso, introduced later than de peculio,
arguing from the introductory words of D. 15. 1 and 15. 3 (R. R. 0. 2. 1154). Mandry takes the
same view, de i n rem verso having a separate basis in enrichment (op. cit. 2. 456). Lenel dealing
with the question shews that the Edict gave only the one formula (Ed. Perp. 5 104). See
also Windsoheid, op. c i t . § 483.
15. 1. 30. pr. Bnt this is not to say that it lay when there was no peculium.
8 15. 3. 1.1, 2, 14, as to which last, post, Ch. xvx.
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corporeal things, but also debts due to the peoulium from the msater.
Bs the subject of an actio de in rem verso is also usually the subject of
such a claim from the master, and is thus already covered by the actio
de peculiol, the question arises : what purpose is served by the adio de
verso ? The point is raised in the title, and it is answered by
in
reference to certain circumstances under which it gives a remedy where
there is no actio de peculio. Thus it is said that our action is available,
though that, de peculw is extinct, owing to ademption of the peculium
&ne dolo, or death or alienation of the slave, and expiration of the annus
utilh? But it cannot be supposed that these exceptional cases were
the cause of introduction of the action, and indeed the texts shew
clearly that this was not SO. I t is contemplated that, in the normal
case, the actions are brought together-the question of versio being first
considereds, and it is clear that the actio de in rem verso is regarded as
giving the plaintiff more than he could have recovered by de peculio
alone--pr~j~ereei cuius pecunia in rem versa est debet, ut ipse uberiorem
actionem hnbeat '.
The elements of a solution may be found in the answer to certain
historical questions. The natural obligation between slave and master
is of later introduction than the actio de peculio5,and the actio depeculio
did not at first cover anything but the corporeal things in the peculium.
At that stage the actio de in rem verso would have the obvious advantage of giving the particular creditor a better claim6. When the
peculium is extended to cover debts to it, this utility is lost, and?
the subsidiary advantage of perpetuity alone remains. This view is
confirmed by the fact that the classical jurists see little use in this
action, and, in explaining it, fall back on these subsidiary cases.
Van Tuhr, however, while he notes these changess, is not satisfied with
this explanation. He holds that when debts were included in the
pemlium, the actio de in rern verso changed its basis. Instead of resting
on enrichment, it came to rest on a liability of the master to the slave,
of a kind which could not be added to the peculium, because it could
not be exactly assessed in money8. The case he has in mind is that in
which the master's obligation is, not to pay money, but to release the
slave from some obligation he has undertaken. This may be done by
means than payment, and at less expense. I t cannot be added to
the peculium, and thus becomes the special subject of the actio de in
verso, available only to the creditor whose property has been versum.
The application of this theory to the texts, in which it is nowhere

7

e.g. 15. 3. 19 infin.
~Zb.;16.3.1.1,2. Smpoafp.227.
In. 4. 7 . 4.
4 15. 3. 1. 2.
Pernice L a b , 1.152 8 ,g. Poet, Ch. xxrx.
6 15. 3. 1. 2.
For exiression and eitaflon of contrary vjews, Mandry, qp. cit. 2. 31, 32.
Op.
259 8qq.
9 qp. cat. 82.
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indicated, and with a number of which it is irreconcilable, involves a
great number of emendations and insertions.
The foregoing pages are an attempt to explain the rules of the actio
in rem verso, as set forth in the Digest. But even if they be
regarded as doing this, it must be admitted that they do not account
for all the language of the texts. Thus, to take a single instance,
though we have not accepted the gestio theory, it is clear that the
language of many texts is coloured by it. I t is easy to account for this.
The task of the lawyers was to define the meaning of the expression
versio in rem of the Edict. To this end the existing institutions of the
civil law, while they gave no sure guide, provided many analogies.
These different analogies have coloured the language of the lawyers.
The title shews indeed that there were differences of opinion as to the
actual rules. How far these differences went, in particular, how far
specific views can be associated with irldividual jurists, is a question too
speculative to be here considered. Attempts to answer it have not
been lacking, the writer in some cases going into very exact detail'.
0%

A text in the Institutes2 tells us that what could be recovered by
any of these four actions could also be recovered by direct condiction.
This proposition, which has no equivalent in Gaius, has a little support
from two texts in the Digest8, one a t least of which has a prima facie
look of genuineness4. As the substantive rights of the parties are not
affected, the topic is of small importance to us, though it is of great
interest in connexion with the general theory of condictio. The text has
been the starting-point of a great mass of controversy6. Here it is
enough to express a doubt as to the classical character of the rule,
notwithstanding the reference in one of the texts to Juliana.
1 See, e.q. Von Tnhr, op. cit. 287, n. 47.
2 In. 4. 7. 8.
812.1.29; 14.3.17.4,5.
"2. 1. 29.
See Mandry, op. cit. 2. 326. He cites the earlier literature. See also Girard, L a e l , W.
6 12. 1. 29.

CHAPTER VIII.
THE SLAVE AS MAN. COMMERCIAL RELATIONS.
ACQUISITIONS, ALIENATIONS, ETC.

PECULZUH.

THEforegoing statement of the slave's various activities, apart from
peculium, would be very misleading unless it were borne in mind that a
slave, in any way engaged in commerce, had, as a matter almost of
course, a peculium: it was the existence of this which made it more or
less safe to deal with him'. I n essence the peculium was a fund which
masters allowed slaves to hold and, within limits, to deal with as
owners. f t was distinct from the master's ordinary property-the
patrimonium, and though in law the property of the master, it is
constantly spoken of as, de facto, the property of the slave2. I t is an
aggregate of res peculinress, which belong to the master4, and of which
the slave is administrator. I t is described as pusillurn patrimonium,
and velut patrimoniunz proprium6. We are concerned with it as it was
in classical and later law, but it may be well to premise a few remarks
as to its earlier historya.
(1) At first it seems to have been unimportant and to have
consisted merely of small savings on allowances, and unexpended
balances on authorised transactions. But by the beginning of the
Empire, it might be of great value, and of any form. I t might include
other slaves, (one in the pecztlium of another slave being called a
Gcarius,) and the peculza of vicarii (even vicarii vicariorum), land,
inheritances, obligations and so forth7. The vicariw might indeed be
more valuable than the principal slaves. I t might thus reach a very
large amountv.
A s early as Plautus it seems to have been mark of bad character not to be so far trusted.
Pernlce, Labeo. 1. 123.
a Rent pecu~za,.emtenere possust, habere possidete non possunt, quia possesio non tantum
COlpons sed iuris est, 41. 2. 49. 1; 41. 1 . lO.pr., 1 ; G. 2. 86; In. 2. 9 . p r . For Talmudic Law,
Winter, op. cit. p. 51.
6. 1 56; peeukari: ordinarily means belonging to the peeulium. In 33. 6 . 9. 3 it means
"for the use of slaves.

18. 1. 40. 5.
6 15.1.5.3,39; In.4.6.10.
The following observations on this matter are from Pernice, Labeo, 1. 123 sqq.; Mandry,
OP. Ctt. 2. 22 sqq.
15. 1. 7. 1-5, 5 7 ; 33. 8. 6, 25.
21. 1. 44. pr.
As to the origin of the word, Festus, 8 . V . Peculium, Bruna, Fontes, ii. 23.
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(2) Even after i t had become possible for the peculium to be of
great value, i t was still employed under the eye of the master: the
slave pursued his craft as a journeyman, the master supervising all.
But, here too, the manners of the Empire produced a change: slaves
are set up in business for themselves. A peculium may consist of a
stock in trade, e.g. of slaves. Commercially the slave appears as quite
distinct from his master, with whom he frequently enters into legal
relations. We hear of a slave owning a slave in common with his
master1, cultivating a farm of his, non f i e dominica, sed mercede ut
extranei coloni solent2. A master leaves to his slave " the money I owe
him," and this is valid, being construed naturaliter3.
(3) There remained another development. If a slave contracted,
the right of action was in the master, and was not a t first regarded as
part of the peculium. Gradually however such rights, in re peculiav-i,
were regarded as part of the peculiunz for certain purposes, though their
realisation would require the cooperation of the master. On the other
hand, the slave's debts to third parties were not treated as deductions
from the peculium, but this turned on considerations connected with
the actio de peculio, to be considered later. In the same way debts due
from the master himself were included, though i t is clear that this was
a later development4. On the other hand, debts due to the master
were deducted as against other creditors, for reasons also to be
considered later. These debts from slave to master, and from master
to slave6, constituted, when they were recognised, a very important
factor in the peculiuzn9 To say money is owed to or by a slave is in
strictness an inaccurate mode of expression: it is the master who can
sue, and with certain limitations, be sued. But the usual form of words
expresses the fact, with its legal consequences, that the obligation is
contracted senti nomine7.
As we shall see later, peculium is a collective term: it covers
physical things and obligations, and is liable to deductions on account
of claims due from, it. Thus i t has a significance other than that of the
specific things which make it up. Moreover it is the whole "property"
(de facto) of the slave, and thus has a t least in form the character of a,
universitas, even, as Mandry says8, of a universitas iuris. But, as he

= 33. 7 . 20. 1.
"5,. 1. 40.3.
Pernice, loc. cit.; Von Tnhr, Actio de in rem verso, 260sqq.
12. 6 . 6 4 ; D. 15. 1 has many illustrations. The slave might pay a dominicsl debt: the
master might receive payment of a debt due to thepeculium, 15. 1. 7 . 6 .
6 15. 1 . 7 . 7 . Debt between slave and fellow slave. 14. 4 . 5 . 1.
Debt between slave and
vicarius, 33. 8. 9 . pr.
7 So far as the slave is contemplated as the party, such debts can be only obligationes
naturales. G. 3. 119a; D. 35. 1. 40. 3. Post, Ch. XXIX.
8 0p.cit.p. 18 15. 1. 39,40; 31. 6 5 . p .
1 33. 8 . 22. 1.
4
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this conception serves little purpose in t h i ~connexion. I t is
to the explanation of any of the rules, and indeed the
not
vasiousuniversitates differ so much, inter se, that few principles can be
from the identification. Nevertheless, in discussing the rules,
shall come upon several cases in which the possibility of a peculium,
in what may be called an ideal, or potential, form, is material.
The detachment of the fund from the master and establishment of
it as a sort of property of the slave, is expressed in a host of rules, some
of which may be mentioned here by way of illustration.
Slaves might have procurators to manage affairs of the peculiuml.
rn the case of claim of a slave, if the slave died, the action must
continue, to determine whose was the peculiumz. A stolen res peculiaris
ceased to be furtiva on getting back to the peculium, and conversely, if
slave handled his res peculiares with fraudulent intent, they did not
become furtivne till they reached a third person3. Upon manumission
of a slave, inter vivos, whether vindicta or informally, he took his
peculium, unless it was expressly reserved4. What passed on such a
manumission was merely the physical things : there was no question of
universal succession, and thus rights of action did not pass, nisi
naan,datis...actionibus6. I t does uot appear that cession could be claimed
as of right, for in one text, in which the point arose, an express but
informal gift of the rights of action was ineffective" The principle
seems to have been that the presumption applied only to those things
of which the slave was in actual enjoyment. As to these it was apparently treated as a case of donatio inter vivos, completed by the slave's
possession after freedom. In other cases of transfer, however, the peculium did not pass except expressly7. Even in manumissio~lon death,
it did not pass unless it was expressly given; whether i t was so, or
not, being a question of constructions. Thus a gift of liberty with an
exemption from rendering accounts was not a gift of the peculium.
The slave had still to return what he held : he was merely excused from
very careful enquiry as to waste, though not as to frauds, and he was not
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I 3 . 3. 33.
8 47. 2. 57. 2, 3.
2 C. 7 . 66. 5.
15. 1 . 5 3 ; 23. 3 . 39. pr.; In. 2 . 20. 2 0 ; C . 7 . 2 3 ; V . Fr. 261. Very little sufficed for a
reservation. Where a slave on manulnission was ordered to give in a list of properties in his
Possession nothing was tacitly given, 23. 8. 19. T. In 10. 2. 39. 4 thepeculium must have been
exljressly reserved. The general rule is attrifuted to Severus and Caracalla, but they were
Probably confirming a long-standing practice. Pernice, Labeo, 1. 148.
15. 1. 53.
39. 5 . 35. pr. See Schirmer, Z. S. S. 12. 24. As to actions the manumission could be no
more than a pact to give. According to the Syro-Roman Law-book (Bruns and Sachau, 196) the
Presumptive gift was good only against the manumitter: the peculium could be claimed by the
heres. This rule seems to be credited to Theodosius (ibid. 89) : it does not seem to have been a
law of the Empire as a whole. It is connected with Greek law (Mitteis, Reichsrecht und
Volksrecht 3 7 2 4 . 3 8 2 4 ) . Diocletian had found it necessary to declare that for no purpose
was it necessary tiat a son of the manumitter should sign the i?~strumenta,C. 7 . 1 6 . 32.
As to sale and legacy 18. 1 . 2 9 ; 21. 2. 3 ; 33. 8. 24.
9 30. 119; 34. 3 . 31. 1.
3 3 . 8 . 8 . 7 ; 34.3.28.:; C.4.14.2; 7.23.
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released from debts due to the dominus'. But if he were to be free on
rendering accounts, and paying the heir 10, this was a gift of the peculium, less that sum2. A sum so ordered to be paid as a condition on
a gift of freedom, could be paid out of the peculium without any
direction to that effect, even though the heir had in the meantime
sold the man sine peculio3
The reason for the distinction between the two cases, a distinction
of old standing4, is not stated. The peculium is res hereditarian, and
perhaps the governing idea is that the heres is not to be deprived by a
too easy presumption. I n accordance with this is the above rule of the
Sy-0-Romana Law-book: in the place and time a t which that rule wm
law, the presumption, even in manumission inter vivos, was only of
intent to deprive himself.
It is noticeable that if on such a manumission there was a gift of
the peculium, the libertw had a right to claim transfer of actions, as
debts due to the peculium were a part of it7.

pculiurn, even where the result is in conflict with exprased
of
intention.
A legacy of the peculium to the slave himself includes all
a a l u i s i t i ~ n up
~ to the time of dies cedens, while, if it is left to an
@traneus, nothing goes to the legatee which has accrued since the
death, except ordinary accretions to the peculiares resl. This distinction
is repeatedly credited to Julian , whose influence may be supposed to
a common rule of construction into one of law. H e
,,a,- converted
it as carrying into effect the presumed intention of the
testator2, and thus as liable to be set aside on proof of contrary intent.
T+, does
not seem a t first sight necessary to appeal to intent, or to the
-authority of Julian, since in each case the content of the legacy seems
to be fixed as it is on dies cedens, (which in the case of the slave is the
entry of the heir,) and this is the ordinary rules. The text of the
Institutes above cited4 gives this as the reason in the case of the slave.
~~t the case is exceptional. The general rule is designed for specific
things, while the peculium is a collection, subject to constant variations,
of diverse things6. Julian's decision amounts to the view that the
testator must be regarded as contemplating the peculium as a whole,
and not the specific things which made it up, a t the time when the will
was made. The rule he gives then follows, except that it may still be
asked: what was the rule when the legacy was subject to a condition so
that dies cedens was still later? Was the heir, or was the legatee,
entitled to additions other than accretions after the death, or entry of
the heir, as the case might be ? No answer is given, but consistency
seems to require that they should go to the legatee, a t least in the case
of the slave. At the time when Julian wrote, dies cedit, in the other
case, not a t death, but a t the opening of the will. If his text has not
been altered, the content of the legacy does not depend so far as the
mtraneus is concerned on dies cedens a t all, and, even though that
be postponed, the legatee will not get later additions.
The question arises whether a legacy of peculium can be made, by
anticipation, a t a time when no pculium yet exists. The single texts
says that i t is immaterial that there be a t the moment nihil in peculio.
This implies an existing peculium, but one either overburdened with
debts, or such that a t the moment i t is without assets, but the text
continues non enim tantum praesens sed etiam futumm peculium legari
potest. This may mean that i t is immaterial whether there is any

There are a number of special rules to consider in the case of a
legacy of the peculium, either to the slave or to an extraneus8. Peculium
is a word with a recognised denotation, and in general means the same
whether i t is being defined in view of a slave legatee or an extraneus
legatee or a creditor having claims on it9. But as a gift of the peculium
is a voluntary benefit, the donor can vary, enlarge or restrict it, as he
pleases, whereas, when he is being sued on it, there is need of an exact
definition of the peculium, so that neither party can vary i t as against
the otherlo. As we have seen, the peculium is to a certain extent
regarded as a universitas : i t is conceived of as a whole. Thus a legatee
of it might not accept part and reject part". On the other hand, in his
action to recover it, he must vindicate the specific things : there was no
general action like hereditatis petitio, nor indeed a vindicatio of the
peculium as such, as there was in a legatum gregis12. Again, as in all
legacies, its extent is, in part, a matter of construction. Some rules are
stated as expressing what is presumed to be the testator's intention.
On the other hand, some appear as resulting from the legal conception
a33.8.8.3,7;In.2.20.20.
33. 8. 23. 2, 3.
35. 1. 57; 40. 7. 3. 1, 3. 7, 31. 1, 39; C. 4. 6. 9. 8 s to d i c u l t i e s in connexion with these
o a w"e n--t s . noat. Ch. xxr.
A - ~ -~
6 5. 3. 13. 6.
4 C. ~ . ' i s '.
6 see p. 189, n. 6.
7 33. 8. 19. 1. The legacy is a completed gift. If ordered to restore eculium he must give
everything, not deducting anything for debts due to the master though %ese ips0
- .facto reduce
the pecula~m,40. 5. 41. 8.
8 Mandry, op. n't. 2. 182 sqq.; Karlowa, op. cit. 2. 1137 sqq.
Q Whether a legatee is claiming or a creditor is suing in respect of it, debts to dominus are
deducted from the apparent mass, 33. 8. 6. r
0 Karlowa observes (lor. c i t i that tbe (e&ency and form of refereilces to le acy of p e w l i u n
shew that it was common an of sclentlfic mterest. I n fact the rules in &e Digest are a
compromise among conflicting tendencies.
18 6. 1. 56; cp. In. 2.20.
11 31. 2, 6 .
1
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Not, e.g., acquisitions ex opens, or ex aliena re, gifts, etc. 15. 1. 57. 1, 2 ; 33. 8. 8. 8 ;
In.
-. 2-. 9n on
Zbid. Mandry seems to treat this as Ulpian's gloss, but both Tryphoninus and Ulpian speak
Of Julian as so accounting for the rule.
36. 2. 8 ; In. 2. 20. 17, 20.
4 In. 2. 20. 20.
Even a grex, to which the general rule applied, has a unity very dierent from that of a
6 33. 8. 11 ; cp. 32. 17.pr.
p ~ u l i t m In.
, 2.20.18.
a
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peculium a t the time, and i t is probable that this was the case. we
hear of legacies of "all my slaves with their peculial," and i t is
unlikely that a distinction would be drawn excluding those peculia
which had been created after the will was made. But here another
question arises. Legacies of peculium seem usually to have been made
per vindicationem2, though there are cases recorded of gifts by
jdeicommissum3. Principle requires that what is left, per
tionern, shall belong to the testator a t the time of testation, and so far
as we are expressly told this was departed from only in the case of
"fungibles4." Accordingly Karlowa8 holds that a legacy per vindicationem of a peculium would have failed, before the Sc. Neronianum, as
to after acquired things, since the texts give no hint of any relaxation
in the case of peculium. Thus the testator if he wished to ensure the
full efficacy of his gift would have to fall back on the form per damnationeme. Mandry7, on the other hand, holds that the restriction did not
apply, that the peculium was considered as a unity, distinct from its
content, and that this view, settled in early times, was adhered to in
later ages, on grounds of convenience, whatever logical objections might
be made to its.
In all these rules the conception of the peculium as a unity has
played a part; but this conception is entirely disregarded when the
legatee sues for the property. He cannot bring a general action, but
must sue for the specific thingsg. This is easily understood. The
unity of the peculium is not intrinsic: it depends on its existence as a
separate fund in the hands of the slave. When that separation has
ceased, as i t has in the typical case where the slave is the legatee, it
differs in no way from other possessions of the person who has it. This
excludes such an action as the vindicatio gregislO,but not an action
analogous to hereditatis petitio. Such an action would however be an
express creation, and apart from the less importance of the case, the
analogy is defective. The hereditatis petitio was primarily aimed a t
adverse assertors of the same title", a restriction which would make the
action meaningless here. And whereas the heres, by aditio, has become
seised of all the rights in the hereditas, we know that the legatee of
peculium has not acquired the rights of action : he cannot " intend "
See e.g. 30. 52.pr. As to contemplation of a fntnrepeculium, 15. 1. 7. 7.
8 33. 8. 23.pr.
Maudrv and Karlowa, locc. citt.
5 loc. c i t .
G. 2. 1G6.
6 This is the form Karlowa supposes to be presumed in the texts which make the heres and
not the legatee liable de peculio, loc. cit. Post, p. 231.
7 loc. Gt.
8 The principle itself is no obstacle to a legacy per vindicationem of a peculium, not yet
existing, since its content may have been the property of the testator. But if the strict rule
applied, we should have expected the resultiug dillicnlties to have left some mark on the texts,
notwithstanding the Sc. Neronianum.
11 5. 3. 9.
10 6. 1. 1. 3.
9 6. 1. 56.
1

~1111

CH.

Legacy of Peculium

the peculium is his as the heir can say the hereditas is his,
and the possibility of this assertion is the theoretical basis of the
hereditatis petitioi.
We have now to consider how debts due to the peculium, and from
it, are dealt with. Such debts are of several kinds. There may be
debts due from the master, as the result of negotia between him and
the slave ; there may be debts due from him as having recovered from
third persons debts due to the peculium; there may be debts due
from outsiders, not yet recovered. On the other hand there may be
debts due to the dominus and to other persons in the family, and there
may also be debts to outsiders. On each of these cases there are
some remarks to be made.
Apart from special questions of construction resulting from exceptional facts, or fiom the use of exceptional words, a gift of peculium
means, in general, a gift of the nett peculium, i.e. the fund which
be available to a creditor de peculio. The extent of this will be
considered in the next chapter: here i t is enough to state the general
principle. Debts due to the dominus are deducted2, as also are those
due to the heres3,even though, owing to the fact that the gift of liberty
was unconditional, he was never dominus4. I n like manner debts to
but not, for obvious reasons, those due to
fellow slaves are ded~cted.~,
a vicarius of the slave6. Debts will ordinarily result from negotia,
but they may not. Thus if a slave has stolen or damaged property of
his master, e.g. a fellow slave, the damage may be deducted, but only
in simplum7.
As the vindication is only of specific things, and the debts are
chargeable pro rata, the legatee, where there are debts, will be entitled
ollly to a part of the thing sued for. Accordingly we are told that he
has a vindicatio incertae partiss, since i t cannot be known with certainty,
beforehand, how n ~ u c hmust be deducted0. I t follows that before any
judgment can be given in this vindicatio i t must be made clear what
the total fund and burdens are, and this di6culty has led to the view
that all can be vindicated at once, i.e. in one formula. But, as Mandry
observeslO,trial of all by one iudex would serve the same purposen.
As in the actio de peculio, debts to third persons are not deductedla.
But inasmuch as the legatee is not always liable as such, the heres
is not bound to hand over the peculiares res till security is given for

2
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Mandry and Karlowa, locc. citt.
a 33. 8. 6. 1, 5.
33. 8. 6. 5.
33. 8. 8. 1. Eve11 money lent after the death but before the liberty took effect, h. t. 8. pr.
515.1.9.3;33.8.8.2.
6 33. 8. 9. pr.
7 33. 8. 9. 1. No deduction if he damaged himself or diminished his own value, 15. 1. 9. 7 ;
8. 9. 2, post, p. 223.
8 10. 3. 8. 1.
9 33. 8. 6. pr.
10 loc. cit.
33. 8. 6 . p r . If the debts were paid the vindicatio would be i n solidum, 33. 8. 2 2 . p .
12 3 3 . 8 . 6 . p r . , 1 , 5 , 8 . 1 , 2 ! 2 . p r .
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debts to extrama' on contract, or the like, and even on noxae which are
already in iudiciol.
No right to sue debtors to the peculium passes ipso facto by the
legacy: obligations cannot pass without express cession of actions.
I t is clear that the legatee can require the heres to cede to him the
right of action against debtors to the peculium, and to pay over to him
anything recovered in any such action, and anything he himself owes%,
though the debt accrued after the death of the testators. The texts
say nothing of the possible case of natural obligations to the p e c u l h ,
but it must be assumed that if they are in any way paid to the heres,
he must hand over the money received.
As to debts due from the master there is some difficulty. I t is
clear that a mere acknowledgment of indebtedness does not create a
debt, and gives no right to claim4. Severus and Caracalla go further
and lay it down that a legacy of peculium does not of itself entitle the
legatee to claim to have money returned to him which he has expended
out of the peculium on the master's affairs5. This appears to be a rule
of construction, resting on no general principle. Accordingly Ulpian
observes' that there is no reason why he should not have it, if the
testator so intended, and he adds that, in any case, he is entitled to set
off such a claim against debts due to the dominus. And Scaevola
appears as holding, in a case in which a slave set up such a claim, and
it was proved that it was the settled practice of the testator to refund
such payments, that the slave was entitled to recover the money6. Here
too the decision seems to be one of construction, resting on the proved
custom. But Scaevola was writing before the date of the rescript, and
i t is possible to doubt whether the text is a mere survival, or is preserved
by the compilers as expressing a limitation of the rescript on the lines
suggested by Ulpian.
In any case, the concluding words of this text, coupled with the fact
that the heres must pay over what he owes, and what he has received
from debtors to the peculium7, shew that other debts due from the
dorninus, e.g. those resulting from receipt of debts to the peculium,
can be claimed. The same inference can be drawn from the rule laid
down in the above cited case of father and daughter, but it is remarkable
that i t should not be more clearly expressed8. The rule cannot safely
be inferred from the general principle that peculium is the same, whether
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it be the subject of a legacy or of an action, for it is precisely in relation
to these additions to the "peculiar" fund that the resemblance is not
completel. There were many circumstances, under which the removal
of a thing, from the peculium to the patm'monium, was a dead loss to
legatee, merely because on the facts there could be no suggestion
of a debts. As i t is said by Papinian: id peculium ad legatam'um
pertinet p,od in ea causa nzokente patre inveniaturs.
The conception of peculiurn, as meaning, not exactly the peculiares
but the nett peculium; i.e. that proportion of each thing which is
left when deductible debts are allowed for, finds expression in a text
of Ulpian4. He considers the effect of a legacy of peculium non deduct0
alieno. He says that such an addition is contrary to the nature of
the legacy, and niight almost be sr~pposedto nullify it, but that the
better view is that the gift is good, the addition adding nothing to i t :
net enim potest crescere vindicatio peculii per hanc adiectionern. The
point is that as the legacy is a gift of the peculium, which is in fact a
proportion of each peculiaris res, i.e. that left when debts are
allowed for, it can give no more. Tbe addition is meaningless, for there
are no debts to deduct from this, and it might be treated as contradictory, since, if the adiectio is given any meaning a t all, the gift is to
be one both with and without deductions. It is observed by Mandrys
that this shews the conceptio~lof peculium as nett peculiz~rnto be not a
mere interpretation of the testator's wish, otherwise the obvious will of
the testator would be allowed effect. And this also appears from
Ulpian's further observation6, that if the legatee happens to get possession of the whole of a thing, he can meet the heir's-vindicaiio kith an
exceptio doli, since his holding is in accord with the testator's wish7.
The case will be different, as Ulpian notes, if instead of adding those
words, the testator has expressly remitted all debts or has released the
debt, as he could, by a mere admission that there were no debts. Here
there will be no debts to deduct and the legacy will take effect on
the gross peculium. The same result would be attained by a legacy of
all the peculiares res8. Conversely, notwithstanding this rigid interpretation of the word peculiurn, if the heres is forbidden t o siie a
particular debtor thereto, he will have no right of action to cede and
the peculium will be so much the leese.
111 legacy there could be no imputations for dolus.

a A slave was to be free on paying 10 and to have his prculium.

The 10 were not in peculio.
e, slave to free 11im for 10. 8 having been paid he freed him by will, cum
peculio. The 8 were not inpeczilio, 33. 88. 5.
33. 8. 19. 2.
5 op. cit. 2. 193.
4 33. 8. 6. 1.
6 33. 8. 6. 1.
He does not discubs the case in which the legatee, having received so many things as
amou~ltin value to the nett peculium, sues the heres for the incerta pars of another thing.
Apparently, as there is a legacy of that, he ran recover, subject to exceptro doli.

A man agreed with
1

33. 8. 17,18,post, P. 222. Not on delict not yet before the court: noxa caput sequitur.

a 33. 8. 5, 19. 1, 2 3 . p ~ .

If a thing inpeculzo were sold to the heres the price would presumably be in peculio.
4 Where a father had been in the habit of allowing his daughter money, and had not paid it
on a certain occasion, the fact that he had entered it as due did not give the daughter, legatee of
herpeculium, the right to claim it, 33. 8. 6. 4.
5 Ib.; In. 2. '20. 20. in&%.
6 33. 8. 23. 1.
7 See n. 2.
6 n. 6. See Mandry, op. cit. 2. 188 sqq.
5
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33. 8. 8. 6. Where the peculaun~was left to the slave, and Lhere was a gift to wife of "all

my anczllae," one in the peculium went to the slave, 33. 8. 15. C2. h. t. 21; 32. 73. 5. As to

Concessio Peculii
It may be added that, as a matter of construction, a legacy of
s m u m cum peculio failed if the slave died, or was freed or alienated
before i t took effect: the peculium being a mere accessory, the gift of
i t depends on the principal gift, and fails if that does. The case is
contrasted with that of a gift of servos cum vicariis, or of ancillas czim
natis. Here the death, etc., of the principal thing will not bar the gift
of the others, as they are more than mere accessories. The rule could
be evaded by the use of apt words: all that the text says is that the
expression servum cum pemlio is not enough1.
Any slave may conceivably have a peculium, even a n inzpubes or a
furiosus2. But on a well-known principle, no liabilities arise on the
transactions of impubes, save so far as the peculiunh is enriched, and the
same is no doubt true in the case of a furiosus3.
I t is essential that the peczrlium have been assented to by the
dominus4,and thus, though the slave of a pupil or of a madman may have
a peculium5, i t must be in the first case the result of a concession by the
fatper, and in the second of a grant during sanity6; neither the death
nor the insanity of the master suffices of itself to destroy the peculium
if it remains in the hand of the slave. A tutor cannot authorise
the grant of a peculium7, or grant one himself by way of administratio
(the second rule not being expressly stated, but seeming to follow from
the language of the textss). This is surprising since the tutor can
give administratio peculii, iussum, and such authorisation as will give
the actio institoria, while his knowledge suffices for the actio tributoriu9.
Mandrylo is inclined, doubtfully, to rest the rule on the fact that the
concession is in the nature of a gift, and a tutor cannot make or
authorise this. H e notes that this does not harmonise with the
rule that a slave even without administratio can give his vicnrius a
peculium", but adds that the Romans may not have felt this difficulty
since they rest the right on a circuitous grant by the dominus. The
cases of iussum and so forth may be distinguished on the ground that
they are all interpretations simply of the Edict, while the question
whether there is a peculium is one of civil law, which, in view of legacies
of peculium, had its importance apart from the uctio de peculio, and
these and connected texts, post, Ch. x. In. 33. 8 . 14. Alfenus considers a gift: servus meus
peculium suum cum nloriar sibi habeto liberque euto. He is asked whether the legacy is good
since the slave is to have it before he is free. His answer, that the order is immaterial and the
legacy good, seems, at lea3t in form, to miss the pomt. The words c u n ~moriar, which can apply
only to the legacy, must be ignored to make the gift good. l'out, Ch. xx.
1 1 0 . 2 . 3 9 . 4 ; 3 3 . 8 . 1 , 2 , 3 . 4 ; I11.2.20.17.
213.6.3.4; 15.1.1.3.7.3.27.pr.
3 15. 1. 1. 4 . Immaterial whether owner male or female, h. t . 3. 2.
4 15. 1. 5. 4 .
5 15. 1. 3. 4 .
G h. 1. 4 ; 11. t . 7 . 1.
7 15. 1 . 3. 3 , 7 . 1.
8 Mandry, op. eit. 2. 73.
ge.g.14.3.5.18,9; 15.4.1.7,2.
10 loc. c i t . ; Pothier a d 15. 1. 1. 3.
11 15. 1 . 6 .
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before that existed. There still remains a difficulty in regarding
the co,lcessiopeculii as a gift, in view of the restrictions which existed
the slave's power of binding the pecctlium gratuitously1. The origin
of the rule may perhaps be looked for a t a time when such a concessio
created no obligation, SO that there would be no case for tutoris auctoritns,
such a thing could not enter into the narrow field of adnzinistrntio,
as yet non-obligatory2, and when the impubes as an incapax could not
be
to know whether a slave did or did not deserve the favour.
The concession may be tacit3. B u t there must be more than
intent
to create a peculium: there nii~stbe a n actual placing of the
-thing a t the disposal of the slave in some may: desiderat eninz res
naturnle~>~
dntionem4. Most of the texts dealing with this matter are
collcerned with increase of the peculium rather than with its establishment, but they may safely, so far, be applied to this. So far as res
corporales are concerned there is little difficulty. There must be something in the nature of an act of dedication5, though i t may be tacit, as
by leaving the things in the hands of a slave, in a n inheritance to which
one has succeeded6, the point being that the slave must have control: i t
must be re non verbis7. Naturally, not every case in which things are
left with a slave amounts to peculii concessio. But general knowledge
and assent to the peculiurn s; enough: if i t is t h e sort of thing the
dominus commonly-allows to be in t h e peculium i t is so without his
express knowledge in each cases.
The pecciliuni will thus cover not only what the master has ,..given
expressly, but also savings out of allowances, trading acquisitions, and
gifts by outsiders intended to benefit the peculiumg. I t will include
the peculiunz of a vicarius, which itself may come from many sourceslO.
On the other hand, nothing acquired by a ~nalejciunz,committed against
the dominus or another, can possibly found, or be in, a peculiumll. And
i t is important to note that a slave is not, for any purpose, in his
own peculiunzl2. Obviously i t may often be a dificult question of fact
whether a res is or is not in the peculium, and whether there is a
peculium or not13. Thus a gift of necessary clothing to a slave does not
amount to a grant of a peculiunz, though apparently a gift of clothing,
in excess of needs, might be so interpreted. On t h e other hand, when
'a slave has a peculium his ordinary clothing will be a part of it, but
Post, pp. 20.1, 214.
2 See Cuq, Institutions, 1. 325.
15. 1. 6, 7 . 1. Karlowa, op. cit. 2. 1133. Malldry shews (op. c i t . 2 . 82) that the slave's
Consellt w.1~not needed.
15. 1. 8.
5 15. 1. 4 .
G 15. 1. 7 . 1.
15. 1. 4 . 1 . It must be clear that the slave is to hold ~t ou his own account. not as
caret~keror as mallagiug hi5 master's business, h. t . 5 . 4 . It mould not cover things deposited
with him and vindicable by their owners, or things pledged with him even on a debt t o the
peculiun~,13. 7 . 28. 1 ; 14. 4 . 5. IS.
10 15. 1. 4 . 6 ; h . t . 17.
*15.1.49.pr.; h.t.7.2.
9 15. 1. 39.
'2 15. 1. 11. pr., 38. 2.
l1 1 5 . 1 . 4 . 2 ; 4 1 . 2 . 2 4 ; c p . 4 1 . 3 . 4 . 7 .
lS e.g. 15. 3 . 16.
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not such clothing as is merely handed to him to be worn on state
occasions or when attending on his master1.
But a peculium may consist of claims as well as of res corporales,
and it may be created by a gift of nomina and nothing more2. ~ h
these can be only claims from third parties is not absolutely certain on
the texts, but Mandry3 supposes this limitation. Assuming it confined
to debts from third persons, the question remains: what is the act of
dedication? How do they become so transferred as to be in the
peculium? Mandry gives the answer, that it is as soon as facts have
occurred which would make a payment of the debt or interest to the
slave a valid solutio4. He cites a text shewing that the fact that
the transaction was in the slave's name suffices5.
We have now to consider the conditions under which a thing acquired
vests in the peculium. From many texts we learn that things are
acquired to it, if the acquisition is ex peculio, or ex (or in) peculiari re
or peculiari causa, or if i t is peculii nominee. These terms seem all to
mean much the same thing, but we nowhere have any explanation of
their significance. We have therefore to find on the evidence of the
texts what the conditions are under which a thing acquired vests in the
peculium. I t may be assumed that the expressed intent of the dominus
is overruling: if he says it is to be in peculio, it is: if he says the
contrary, i t is not7. But apart from this there has been much discussion as to what are the decisive considerationsE. I t is desirable to
consider two distinct cases.
(i) Cases of acquisition through a transaction creative of obligationan "onerous transaction." Here if the thing is acquired through the
application of a res peculii8,or earned by labour, and the slave's earnings
are to be in his peculium, there can be no doubt that the peculium is
increased by it1o, i.e. by the debt so long as i t is unpaid, the thing when
it is delivered. The same rule applies to acquisitions from actions on
delict affecting res pe~uliares~~.
I t is held by some writersla that the
intention of the slave is material. This view seems to rest mainly on
the use of the expression, peculii nomine, which occurs frequently13.
Both Mandry and Karlowa are clear that though this intent is necessary
it need not be expressed to the third party, though the latter holds
1 15. 1. 25, 40.
a 15. 1. 16. in$n.
op. cit. 2. 65 sqq. He remarks that obligation between slave and master implies peculium,
that, apart from existing obligatio the debt would be unreal, and would consist in mere verba,
not 88 principle requires, in res.' and that this would certainlv not suffice to increase an existing
peculium, 15.1. 4. i, 49. 2.
If a slave exvromisit for a debtor to dominus. and the master deducts this in de oeculio. the
debt becomes a &menpeccrliare, 15. 1. 56.
5 33. 8. 26,post, p. 199.
6 For illustrative texts, Mandry, op. cit. 2. 118.
7 15. 1. 8.
8 Mandry, loc. cit. ; Karlowa, op. cit. 2. 1134, 5 ; Pernice, Labeo, 1.139 sqq.
Q c.g. by sale or hire of it, or if ~t has provided the capital of a rrocietaa.
10 e.g. 41. 3. 44. 7.
11 15. 1. 7. 4, 5.
l a Mandry, Karlowa, locc. citt.
18 e.g.21.1.51; 4 1 . 3 . 3 1 . 3 ; 41.4.2.12.
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that i t must have been possible for him to know it. Both hold that
objective eonnexion will cause the intent to be presumed. As the
donlinusneed know nothing of the matter, the only meaning that the
rule can have, is that if the slave selling a thing, for example, in any
,vay
his intent that the price should be patrimonial, it would
not be in the peculium. But for this there is no authority, and it is
hard to reconcile i t with the rule, laid down by Mandry himself', that a
thing was in peculio, if it was SO intended to be by the dominus, and i t
was in fact at the slave's disposal whatever his intent. The true result
of such a state of things is that the property is still in the peculium,
but the slave has declared his intent to make a donatio of i t to his
(ii) Cases of "lucrative" acquisition. Under what circumstances is
a doncltioor a legacy or a hereditas given by another person to the
slave, in his peculium3? I t is certain that such a thing might be in the
peculium4,and it is a fair inference from some of the texts that in the
ordinary case it would be so. Thus we are told that legacies and inheritances are in the peculium6,and that what oficio meruit a quolibet
sibi donari is in peculios. A similar inference may be drawn from the
texts dealing with gifts by one of common owners to the slave, where it
seems to go as of course, though this is not expressly stated7. Where a
slave receives from an ancilla a quasi dos this seems to be an effective
transfer from one peculiurn to the others. Again we are told that a
dotal slave may have a peculium, duplici iuris, and the illustration
given is of a hereditas left to him, respectu maritis. The rule may be
brought into harmony with principle by a text which observes that the
peculium includes not only that to which the dominus has assented, but
that to which he would assent if he knew of itlo. But we are also told
that, if a legatum purum is left to a slave, and he is freed after dies
ceders he leaves the legacy with the dominus". I n view of this text,
and since a slave freed inter vivos takes his peculium with him unless i t
is expressly reserved, Mandry12 holds that such things are not normally
in peculio though they may be. But this text is not conclusive, since
this tacit passing of the peculium is not a rule of law, but only a pre,sumption of intent of the master to disseise himself. And though the

'

See ante, p. 197. 15. 1. 4. pr. Cp. 15. 3. 3. 1. injin.
a Mandry thinks (loe. cit.) that the fact that the thing was acquired by a transaction out Of
which an actio de pecalio arose, satisfied the reqnirement of objective connexion. As he says,
view of the wide range of that obligation, this covers any case of non-lucrative acqui?ition.
The proposition seems to have little real content, since if the master knew nothing of lt, his
consent would not exist, unless the case were within peculian's catisa in the narrower sense.
If he did consent it would be within thepeculium, whatever its origin.
Mandry, op. cit. 2. 123 syq.; Karlowa, op. cit. 2. 1135 ; Perniae, op. cit. 1. 149sqq.
6 15. 1. 7. 5.
1 5 . 1 . 7 . 5 , 1 9 . 1 , 3 9 ; 23.3.39.pr.
15. 1. 39.
8 23. 3. 39. pr.
7 15.1.16. 41.1.37.1,2,49.
15. 1. 19. I. ~ o given
s
to aji~iusfa6iliasby an extraneus is in eculio, 24. 3 . ~ 2 . 1 2 ~ 2PT.
5.
lo 15. 1. 49.
I t 36. 2. 5. 7.
loc. cit.
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expression, apud dominum.. .relinquet, points to inter vivos manumission,
the writer no doubt has all cases of manumission in his mind, and in
manumission on death the peculitim does not pass except expressly. 0,
the whole the true view seems to be that such things are in the
peculium unless the contrary appears.

peculiuqn, he could acquire a right of way to i t even by legacy'. The
case has already been discusseda: it is enough to say that this is only
one of a large number of exceptional rules applied utilitatis causa3.

Apart from these questions as to the nature of the peculium, i t is
necessary to consider some points relative to acquisition and alienation
of peculiares res. I n relation to the peculium a slave is allowed, iure
singulari, utilitatis causa, to acquire possession for the dominus without
the latter's knowledge1. Possession so acquired gives the same right to
the master as if it had been acquired by him, a t least so far as ~sucapio
is concerned: there is no authority as to Interdict. Thus the master has
the Publicianz, and, conversely, any vitium in the slave's possession
affects the n~aster,even ignorant of the possession, and even though
the peculium have been adeemed3. Thus a man cannot usucapt a
thing his slave has taken in bad faith4. But as the slave's power is
purely derivative, i t is essential that the dominus have the power to
acquire; if this is present the usucapio is complete without his knowledge? If a res peculiaris is stolen from my slave, I reacquire possession
as soon as he gets it back, though I do not know it, unless I had in the
meantime determined that i t was not to be in the peculium: in that
case as it is not in peculium, I do not reacquire possession till I know6.
The text adds that if my slave lose a (non-peculiar) thing and regain it,
I do not repossess till I know. If my slave steal a thing from me and
keep it i n peculio, i t is not really a part of the peczclium: it is a res
furtiva, and I do not possess i t till I begin to hold i t as I did before, or,
knowing the facts, allow him to keep i t in the peculium'.
As to iura i n re aliena, there is a slight difficulty. We have seens
that a legacy to a slave is valid only if it is such that it could take effect
if he were free. But we are told that, if a slave had a fundus in his
1 41. 2. 1. 5, 24, 34. 2, 44. 1. D. 41. 2. 34. 2 does not mentionpeculium, but the restriction is
+plied. 41. 3. 31. 3 implies that there might be cases in which he might possess meo nomine
cgnorante me. This merely means that iwsum is as good as knowledge, ante, p. 132. (The
eculium did not include acquisitions from delict so that the rule did not cover these, 41. 2. 24.)
$he rule is one of mere convenience, though Paul rests it on the idea that previous authorisation
(i.e. to have a peculium) is as good as knowledge (i.e. that he has that thing), 41. 2. 1. 5. But
that principle applies only where the authority and knowledge apply to the same thing. Ante,
D. 132.
a 6. 2. 7. 10.
8 41. 4. 2. 11, 12. Paul, resting on Celsus, says that even i n re peculiari, if the dominw
knows that the thing is aliena when the slave takes possession, there is no usucapio (h. 1.13).
Thus dominw need not know, but if he does his bad faith is material. The mle may not have
been accepted by the Sabinians who first admitted possession of respeculiares without lulowledge
by dominus (41. 2. 1. 5). See ante, p. 132.
41. 4. 2. 10. Though it had been conveyed to the master in a transaction with the slave:
causa durat, 41. 4. 2. 14.
41.3. 8. pr. So a buyer from a slave can add the vendor's time to his own, for usucapio, i n
re peculiari, 44. 3. 15. 3.
6 41.3.4.7; 47.2.57.2.
1 41. 3. 4. 9.
8 Ante, p. 150.

We pass to the law as to alienation of things in the peculium. The
mere pos~sion of a peculium did not in itself increase the slave's
of alienation: the voluntas of the dominus was still necessary4.
~~t the expression of this vo1,untas might take the form of a grant of
p h a or libera administratio, rhich did away with the need of special
authorisation in each case5. The gift of administratio might be expressly
enlarged beyond its ordinary limits, or it might be expressly limited,
and its extent, in any case, was a question of fact6. Apart from such
variations tlte geneial rule was that administratio was necessary for any
or pledge7 of property, and that of itself it did not validate
alienations by way of gifts. I t authorised payment of a debt of the
peculizbm, with the effect of transferring the property, discharging the
debt and so releasing any suretyg. Any alienation without, or in excess
of, authority was void : it did not give iusta possessio, to one who knew
of the defectlo: such a person might indeed be liable for theft". Even
a receiver in good faith, though he could usucapt, had no accessio
temporislz.
Similar principles apply to matters other than alienation and pledge.
A slave's pact that he would not sue was null for obvious reasons. But
he could effectively make such a pactum i n rem, if i t were in re peculiari,
and he had administratio, but not donandi animo? He could make a
valid compromise with a thief, bona jide, in the interest of the dominus".
He could "delegate" his debtorI6, while, as we have seen, without this
power he could neither delegate nor novate16. He could offer an extrajudicial oath, the taking of which would give the other party an actio
de ~ e c u l i o ~He
~ . could himself take the contrary oath, originally offered,
or offered back, to him18.
Some cases need special discussion.

'

32. 17. 1.
Ante p. 156.
As to contract, it may be added t h i t the rights of action enure to his master, and that, a s
he does not cease to he a slave by having a ~ecalium,he cannot adstipulate, even i n re
Peculran', 15. 1. 41; G . 3. 114. As to dolus by slave in r e ~ e c u l i a rsee
i ante, p. 163.
6. 1. 41. 1 . Lex Rom. Burg. 14. 6 (C. Herm. 16. 1).
"5. 1. 46. 'The expression libera adds nothing to the meaning, Mandry, op. cit. 2. 103 sqq.
20. 3 . 1 . 1.
7 1'2.6.13.pr: 1 5 . 7 . 1 8 . 4 .
Even with administratio he could not grat;itonsly pledge a thing for a third person, or
'elease a pledge, or give away anything of the peculium, or acceptilate, 20. 3. 1. 1 ; 20. 6. 8. 5 ;
46. 4. 2.2. Of course he could not manumit. C. 7. 11. 2.
12. 6. 13; 46. 3. &1.
lo C . 4. 26. 10. The dominu8 could vindicate, 12. 6. 53.
11 See n. 4.
la 41. 2. 14; 41. 3. 34; 44. 3. 15. 3.
13 2. 14. 28. 2.
l4 47. 2. 52. 26.
16 46. 3. 19.
15 15. 1. 48. 1.
l7 12. 2. 20, 22, 23.
18 12. 2. 25, ante, p. 84.
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( a ) Payment of debt. It is clear that this needs authority', though,
as Mandry points out2, many texts say nothing of the requirement. ~~t
there is a difficulty on one point. In general, if the alienation is not
within authorit5 i t is void, and the property, even money, can be
vindicated3. But in the case of payment of a putative debt by a slave
who has adnainistratio, but not a power of making gifts, the texts are in
conflict. Ulpian, in two texts, discusses the case of a Jiliusfamilias
who has repaid money borrowed in contravention of the S'c. Macedonianum. I n one case the money is vindicable4: in the other there is
a condictio. But the argument leads plainly to a vindication, and the
condictio, contradicting what the text has said, is probably an interpolation. Another case is more difficult. A slave pays ex peculio on a
surety, in a matter which was no concern of the peculium. Papinian,
whose hypothesis shews that the slave had some authority to alienate,
gives the master a vindicatioa. Julian gives condictio7. He does not
speak of authority, but other parts of the passage shew that this is
assumed. Julian held that alienation needed administratio8,and that
administratio did not give an unlimited right: he adverts elsewhere to
the well-known limit8. Mandrylo distinguishes the texts by the view
that administratio gave an unlimited right of solutio ex peculio. There
was a naturalis obligatio on the slavell, and we know, further, that
usucapio pro soluto did not require a real debt12. But this still leaves it
an individual view of Julian's since the case in Papinian's text is the
same. Moreover Julian arrives a t the same conclusion where a slave
bribes a man not to inform of a theft by him. On the authority of
Proculus he gives no vindicatio to the dominus but a condictio13. This is
not a solutio. Pernice, accepting Mandry's view14,but observing that the
opinion is special to Julian, thinks it is a survival of an old rule that a
slave could alienate res peculiares without administratio, a rule which
he thinks may have been cut down by Proculus16. He does not advert
to the text just cited13in which Proculus is playhg the opposite part, or
to the fact that in the texts of Papinian and Julian there was authority,
the only question being as to its extent. The better view seems to be
that Julian while excluding donatio, contenlplates animus donandi.
This was not necessarily present in either of his two texts16. And
though he gives a vindicatio where a son has lent money, contrary to the
Sc. Macedonianum17,it is likely that here there was such an animus.
1 Ante, p. 201.
9 op. cit. p. 05.
4 12. 1 . 14.
3 e . g . 1 2 . l . l l . 2 ; 1 4 . 6 . 3 . 2 ; 42.8.122; C . 4 . 2 6 . 1 0 .
5 14. 6 . 9 . 1.
6 46. 3 . 94. 3.
7 46. 1. 19. The recovery is from the payee, h. t . 20. Even if dominus had paid, it c o d
have been recovered as an andebitum.
8 e . 5 14. 6 . 3. 2.
Y 14. 6 . 3 . 2.
11 Post, Ch. xxm.
10 op. cit. 2. 114.
14 Labeo, 1. 135.
la See Esmein, Maanges, 204.
1s 12. 5 . 5 .
17 14. 6 . 3. 2.
15 He cites 46. 3 . €44.
16 12. 5. 5 ; 46. 1. 1 9 ; cp. 46. 2. 34. pr.

Administratio Peculii : Rece$ts
( b ) Receipt of payment. The receipt of payment has the effect of
the debtor, and so of destroying a right of action. I t is
accordingly held, by some writen1, that such a receipt requires administTatio Logically there is much to be said for this view, but the texts
adverse to it. I t is true that Gaius, in a short phrase2 inserted
between two texts of Paul, dealing with an analogous topic, observes
that debts may be paid to one who has administratio. But this is far
from shewing that that is the only condition on which payment can
be made to him. Other texts shew that i t is not. Where the contract
was one which t.he slave could not have made without administratio,
texts, referring to solutio, refer also to administratios. But even here
and in the text of Gaius (taken with its context) the point made is that
the loan must have been with due authority, not the solutiod. On the
other hand it is clear on several texts that any contract which has been
validly made with a slave can be validly performed to him, and not
one of these texts speaks of administratio. Ulpian says that any
l~peculiar"debtor can pay to the slave6, and, elsewhere6,that a slave's
deposit can be returned to him7. Thus the true rule is that any
contract which the slave could validly make can be performed to hima.
Some of these contrscts need authority, while others do not, but this is
material only on the question whether the contract is valid or not.
The rule is stated as one of good faith0,and thus, on the one hand, i t
does not apply where the person bound has reason to think the dominus
does not wish the payment to be so made, and, on the other, i t does
apply in the absence of such knowledge, even though, by manumission
of t2heslave, or otherwise, the whole situation has in fact changedlo.
(c) ru'ovation. I t is clear on the general tendency of the texts that
a slave with administratio can novate debts, but not without it". He
cannot of his own authority destroy an obligation, and therefore,
if he has no administratio, his stipulation, while i t will on ordinary
principles create a new obligation, will leave the old one unaffectedla.
But though the rule is clear, the texts call for some remarks. A novation may be effected iu various ways. The texts consider the cases
of a stipulation by the slave himself and of delegatio crediti. If the

' Mandry, op. cit. 2 . 9 3 ; Karlowa, op. cit. 2 . 1132.
23. 3 . 2 4 ; C . 8 . 42. 3 , mutuum.
' 12. 6 . 26. 8.
16. 3 . 11.

4

= 12. 2. 21.
Cp. 2. 14. 2 7 . p r . ; 44. 7 . 1 4 ; 46. 3 . 32.

6

SOAlfenus (46. 3. 35) and Pomponius (23. 3 . 24).
This does not mean that the slave's receipt was good, though the debt was not fully paid,
but that the payment was a solutio, though made to the slave.
1 6 . 3 . 11.
lo 1 2 . 6 . 2 6 . 8 ; 16. 3 . 11 ; 46. 3. 32, 35 ; C . 8 . 42. 3 . Post, p. 205. Mandry recognises the rule
(be. cit.) but remarks that it rests on principles independent of the peculium. This is true, but
lt leaves no room for his contrary rule. See above, n. 1 . One to whom payment can be made
can novate ( 2 . 14. 27. pr. ; 46. 2 . 10). Among exoe tions Celsus, Pan1 and Pomponius mention
Contractimg slaves ( 2 . 14. 2 7 ~; 46.
. 2. 25 ; 46. 3 .
Since if they have administrati th,
can novate, it is clear that mintstratio is not needed to acceptance of solutio.
11 46. 2 . 16.
l1 12. 2. 2 1 ; 46. 2. 25 (per ee), P. 5. 8, etc. Cp. 46. 2. 20.
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"peculiar" debtor promises to a third party, to whom the peculium is
indebted, the effect is no doubt a novatio of the debt to the peculiumi.
But if the person to whom he promises is not a creditor of the pecu&ium,
Gaius tells us that there is no novation, if i t was done donandi animo,
but only if the slave authorised the ~tipulat~ion
as an act of gestio for
him, so that the peculium acquires an actio rr~andati~.In the case of
a new stipulatio by the slave himself, he says that there is a novatio,
maxime si etiam nzeliorem suam condicionen~eo rnodo faciunt. The use
of the word mazime makes i t uncertain what is the rule the text is
intended to state. But i t can h a ~ d l ybe that the novatory effect
depended on the goodr~essof the bargain driven by the slave, and the
grammar of the clause suggests interpolation3.
I t is clear that administratio did not allow donatioJ. Many things
are in effect gifts which are not so expressed, and i t is not quite easy to
tell what was the real principle. There is no reason to think an alienation was bad merely because it was an unwise bargain, or because it
became in effect a total loss. But where the transaction was foredoomed
to be a loss, because the law forbad recovery, it seems clear from texts
already considered5 that the intent of the slave was not material6. As
the extent of administratio was a question of fact, it might be so wide
as to cover donatio, and we are told that such an extension did not
authorise mortis causa donatio7. It must also be remarked that administratio did not authorise alienation in fraud of creditorsa. The text,
which refers t o j l i i f a m i l i a s but must apply equally to slaves, is solitary
and has some obscurity. The reference is certainly to creditors of the
son: we learn that if authority has been given, to do even this, i t is as
if the father had done it, and action against him is enough, as the
creditors of the son are hie creditors de peculio. The point of the text
seems to be that any such alienation (i.e. detrimental and fraudulent in
intent) was not merely voidable under the Paulian edict, but was void
as not within the limits of administratio.
The power of alienation does not depend on solvency of the peculium.
Even though its debts exceed its assets, so that there is nihil i n peculio,
its property is still res peculiares, and the foregoing rules applys.
1. 48. 1.
2 46. 2. 34. pr.
The rule presumably is that there was no novation if the terms of the new stipulation
clearly involved loss to tllepecz~li~~m.
4 The rule in 39. 5 . 7 . 3 call hardly have applied to slaves.
6 Ante, p. 202.
6 See however, Mandry, op. rit. 2. 109.
7 39. 5 . 7 . 2 , 5 ; 42. 8 . 12. See Mandry, op. c i t . 2. 110. The rule as to m. c. donatio can
hardly apply to slaves.
a 4'2. 8. 12.
15. 1 . 4 . 5. Alienation under contract may give rise to counter obligations: so far as these
are enforceable by action this will be depeculio, 21. 1. 23. 4, 57. 1 .
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The rules as to gift and ademption of administratio are not fully
stated: i t seems that the statement would be but a repetition of the
rules in iussum. Thus we are told that tutor and curator furiosi could
Or deny (and therefore adeem) i t to a slave1. From the texts
dealing with payment to a slave who has lent, with ad mini st ratio^,
it may ~ e r h a p sbe inferred that death ended the power. Probably
the rules of mandate applied.
we have already seen, a transaction duly entered on by a slave
,as essentially the slave's transaction whether it was i n re peculiari, or
inre dominica, izlssu domini. The rules of administratio illustrate this,
but add no new principle. Thus if a slave had acquired a right, payment,
contractu, to him discharged, whether he had adnainistratio or not3.
such a repayment could be validly made to him till the peculium was
adeemed and the payer knew this4. It might be done though the
master were dead, or the slave sold or freed, unless, in the case of death
of the master, his death was known to the payer (the case being similar
to mandate), or, in the other case, there were circumstances known to
the payer shewing that such payment would be contrary to intent.
Such circumstances would be that the slave had been freed sine peculio,
or that his new master did not wish it9 We are however told that if a
debtor to the peculium paid the slave fraudulenter, he was not released.
From the context this seems to mean "if he knew the slave was going
to commit malversationa." I t should be added that a stolen or fugitive
slave, or one as to whom it is uncertain whether he is alive or dead,
did not retain administration7. I t rnay be presumed that knowledge
of either of these states of fact would invalidate a payment to the
credit of the slave.

,,

I t remains to consider how a peculium may cease to exist. TO the
existence of it, both intent of the master, and de facto control of the
slave are necessarys. If the one or the other do not exist, there can be
no peculium. Thus if the master takes a thing away, or expresses his
determination that it is not to be z'n peculio, it ceases to be so9. And
a similar mere expression of intent will suffice to adeem the peculium
'as a wholelo. I t should be noted that ademption does not require that
the thing be removed from the custody of the slave.

1 15.

15. 1 . 7 . 1, 24.
2 46. 3 . 32, 35.
3 Ante, p. 203. Cp. 40. 7 . 6 . 6 .
C. 8 . 42. 3 .
46. 3. 32, 35. As in case of zussum.
15. 3 . 10. 6 . Actio doli seems more applicable.
7 15. 1. 4 8 . p r .
Ante, p. 196.
915.1.7.6;41.3.4.7.
lo 15. 1 . 8 . We shall see (post, p. 218) that in the actio de peculio this is less important
than it seems.
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If a thing ceases to exist it is, of course, no longer in the peculium.
If its destruction gave a right of action, this right is. But if it was
by accident, the peculium is simply by so much the poorer. Mandryl
discusses a question which arises from this. If everything in the
peculium ceases to exist in such a way, has the peculium ceased? Many
texts speak of a state of things in which nihil est in peculio, but, as
Mandry shews, this means no more than that the debts exceed the
value of the property. If a peculium is no more than a mass of
res peculiares, it can have no real existence, in the absence of any res.
The correct analysis of the situation would seem to be (and this is
substantially Mandry's view), that there is no more than a concessio
which will be realised as soon as the slave has possession of anything
within its terms. Thus, if I tell my slave he may keep his future
earnings as peculium, he has no peculium until, and unless, he has some
earnings. The rules of the actio de peculio deprive the question of any
practical importance in that connexion: it may however have some
significance in relation to legatum peculii2.
It may be remarked, then, by way of conclusion, that the peculium
does not alter the slave's legal character: it implies certain authorities
and makes others possible. But he is still a slave, and his faculties are
still derivative. No legal process which is closed to t,he slave with no
peculium is open to him if he has one, for it must be remembered
that novation and delegation are not special processes, but processes
devoted to a special purpose. So far as he can take part in a mancipatio with a peculium, he can without i t : it is merely a question of
authority3.

.

1 op. cit. 2 . 9 sqq.; 163 sqq.
S Ante, p. 191. That a potential future peculium could be regarded as existing is clear from
15. 1. 7 . 7, at least for later law.
8 Ante, pp. 136, 159. The effect onpeculium of death of either party or sale or mannmission
of the slave, is considered in connexion with the actio depeculio, post, pp. 227 sqq.

CHAPTER IX.
THE SLAVE AS MAN. I N ~ O N M E R C E . ACTIO DE PECULIO. ACTIO
TRfBUTORIA.

WE have seen that the actio de in rem verso was one with the actio
de peculio ; i.e. that a creditor suing on a slave's contract could claim to
be paid out of what had been devoted to the purposes of the master,
and, if that did not suffice, out of the peculium of the slave in question1.
The
de peculio can, however, be treated as an independent action
of which we can now state, by way of preliminary, the general principles.
We know that the dominus is liable so far as the peculium will go, upon
the slave's negotia2,that the action is based on the Edict3, and that, in
point of form, an important characteristic is that the formula contains,
probably in the condemnatio, a limitation or tmatio, in the words
dumtmat de peculio, or the like.
The liability is in a sense not of the master but of the peculium4.
Though, in view of legacies of it, the term peculium must have already
had a legal meaning, there can be no doubt that the introduction of this
action gave precision to the conception, since the liability is based on the
existence and independence of the peculium. The practical meaning of
this proposition is that it is essential to the claim that there be a
peculium: if there be none there is no action! It does not depend on
voluntas domini, and thus it is not barred by the master's prohibition to
tradea, or by the fact that he is a pupillus7. On the other hand, if there
is a peculium, the fact that, at the moment, nihil est in peculio, does not
bar the action: all that is necessary is that there be something a t the
time of judgmente. Other results of the view that it is a, liability
dependent on the peculium may be noted. A jideiussor for a dominus
C . 4. 26. 12.
Or rather of the dominw as holder of the peculium. I b . ; Greg. Wis. 9 . 1. Pernice has
shew11 (Labeo. 1.
125 sue.) that the develo~mentof the action shews that it is not a case of
-. --.
repre6e;tation: the sla;; is dealing on his dwn account.
r
6 15. 1. 29. 1, 15. 1. 47
"1. 1. 57. 1. Apart from doLus.
42. 4. 3. 1. It does not depend on potestas, in the sense in which n o x a f ~ t i o n sdo: the
only interrogatio is, if any, anpeculium apud eum sit, 11. 1. 9 . 8 .
15.1.30.pr.; 3 4 . 3 . 5 . 2 .
~

~

-
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on a liability de peculio was liable only de pecztlioi. A dominus who
handed over the peculium, without fraud or delay, was entitled torelease from a pending actio de peculio2. But this view of the liability
was attained, like most juristic developments, only gradually. Thus a
text on interrogatio"as evidently been handled by the compilers, and
that on the liability, though there be nothing in the peculium4, records
a doubt. We are told6 that a creditor de peculio cannot get missio in
possessionem rei servandae causa, if there is nothing in the peculium,
where a dominus latitat, since he cannot be doing so fraudulently as,
if the action were tried, he would be entitled to absolution. The case
is compared with that of a debtor sub conditione, as to whom the same
rule is laid down, though he may be afterwards condemned, iniuria
iudicis. This parallel of' Papinian's seems to ignore the rule that the
actio de peculio lies though there is nothing i n peculio : i t puts on the
same level two cases, in one of which the condemnation is lawful, while
in the other it is not. The true rule, at least for later law, is that laid
i o such a case, precisely because
down by Ulpiana, which allows ~ t ~ i s s in
the question whether there is anything i n peculio is material only at
judgment.
The liability of the master is distinct from the obligatio naturalis of
the slave himself7. Hence arises an important distinction. Apart fiom
questions of fraud, and the like, any transaction of the slave might
impose an obligatio naturalis on himu, but it was not every transaction,
by which a slave purported to bind himself, that imposed i n obli.gatio de
peculio on his master. This fact leads some writers to hold that the
whole theory of the liability of the master rests on representation of
him by the slave. But the texts do not justify this view. A liability
which arises, as we have seen, even though
" this transaction or all transactions were prohibited, can hardly be regarded as representative9. No
doubt the limits on the master's liability were gradually defined by the
jurists, who, reasoning from the scanty words of the Edict, interpreted
them in the light of current theories as to the basis of the obligation.
The notion of representation had its share in settling the rule that the
master was not to be liable on transactions in which neither he nor the
slave had any econonlic interest, but i t is not possible to be more
precise than this, and there is danger in pressing, beyond the texts, the
operation of any one theory, to the exclusion of potential rivals. The
needs of trade were more important than any theorylO.
-

46. 1. 35.
!a 10. 3. 9.
8 11. 1. 9. 8. See p. 207, n. 7.
4 1 5 . 1 . 3 0 . p r . ;c p . 3 4 . 3 . 5 . 2 .
5 15. 1. 50.pr.
42. 4. 7. 15; cp. 15. 1. 30.pr.; 34. 3. 5. 2. Similar questions arise as to the consunzptio of
the natu~ulisobligatio by litis contestatio in this action. Post, Ch. xxrx.
7 15. 1. 50. 2.
"Po, Ch. xx~x.
9 See Pernice, Labeo, 1. 125, 129:
10 Papinian reflects this way of thought: verius et utilius csdetur Praeto~emde huiusmodz
contraetibus non coyitasse, 17. 1. 54. pr.

,
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The transaction giving rise to the actio de peculio must be a
Mgotiuml: this action is not the proper remedy for a delict. If a
slave inhabits a house from which something is thrown, there is no
actio de peculio, though, unless the throwing is by the slave himself,
there is no noxal action either2. But this must be looked a t carefully.
A deli& may give rise to a liability apart from that ex delicto, and
this, if it is contractual or quasi-contractual3, gives an actio de peculio4.
~t is held by Mandry6 that the contractual or quasi-contractual character
of the obligation constitutes the test of the possibility of the
de
iemlio. d e discusses several apparent exceptions and shews that they
have no bearing on the law of this actions. But there are some cases
which raise difficulty. In one text we are told7 that where a slave
received property in fraud of the payer's creditors without his master's
knowledge: ait Labeo hactenus e u m teneri ut restituat quod ad se pervelzit
aut dumtaxat de peculio damnetur vel si quid i n rern eius versum est.
This is delictal: the words quod ad se pervenit make the allusion to de
pcu2io et i n rem verso look like an interpolations. Another text" raising
the same question, where a slave has received from a libertus, in fraudem
remarks : et mihi videtur suficere adversus m e patremque arbitrioque iudicis continem' t a m i d quod in r e m versum est condemnandi
quam id quod in peculio. Here too the text is corrupt, and contains, in
all probability, a n e w rule of the compilers.
1 n these cases, where this action is given, but there is no contract,
or the like, between the parties, there-is a further limitation to the
extent to which the defendant dominus has benefitedi0. This is, as
Mandry shewsil, a mere application of a general rule applicable to all
cases in which A is liable to make restitutionson what is, in essence, a
delict, not his own. It is however immaterial whether the enrichment
be to t h e patrimony or to the peculiuml~.
If the liability arises out of a neqotium, the fact that i t involves a
delict does not of itself exclude theVactio de peculio, and thus similar
facts may give rise to actio noxalis, or de pecubio, according to circumstances. Thus an actio doli, servi nomine. will be de peculio if the
relation in which i t arises is one which gives
rise to that action, while
"
if the transaction is such as gives rise to a noxal action, the actio doli
will itself be noxal13.
Mandry, op. cit. 2.234 Spq.
15. 1. 1. 2.
9. 3. 1. 8, ante, p. 100.

-

For slaves the chief case is condwtzo furtiva, 13. 1. 4, 19; 15. 1. 3. 12.; 19. 1.. 30. pr. As to
its quasi-contractual nature, Monro, De furtis,App. 1. There was depeeul.ro on a judgment for a
son's delict, based on the contractual view of litzs contestatio, 9. 4. 35; 15. 3. 11. For this and
mother case, Koschaker, Translatio Iudicii, pp. 189,194.
lac. cit.
7 42. 8. 6. 12.
6 4. 2. 16. 1; 43. 16. 16.
Mandry, Zoc. cit., gives anothei explanation.
38. 5. 1. 22. Mandry does not diseuss this text in this wnnexion.
lo See n. 4.
12 1 5 . 1 . 3 . 1 2 ; 1 9 . 1 . 3 0 . p .
l1 op. cit. 2.239 sqq.
l8 4. 3. 9.4. Aa to this text see ante, p. 118. Forther illnutration, 4. 9. 3. 3 ; 47. 2. 42.pr.
Ante, p. 100.
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Some cases give rise to an alternative between our action and noxal
surrender, on principles which are not altogether clear. Ulpianl cites
Pomponius as saying that the action i n factum against a mensor is, in
the case of his slave, magis noxalis, although the actio 0% peculio is
also available. This seems to be a compromise due to the doubtful
nature of the relation between the mensor and other party, the former
being an ~fficial,at least in later law, and the relation being not strictly
contractual, since the mensor is not civilly liable, and there is no locatios.
Misconduct is in essence delictal, since the action lies only for frauds.
I t is to be noted that the text gives the choice to the injured party.
In another case in which a slave circumscripsit a minor and Praetorian
restitutio i n integrum is claimed, Pomponius says4 that the dominus
must give back what he received and, ex peculio, anything more. If
this does not satisfy the claim and the slave was guilty of dolus he
must be flogged or surrendered. This last clause has rather the look of
an addition by the compilers. The case is one of a negotium and thus
would give an actio 0% peculio but for the fact that the remedy is not an
actio a t all, but a praetorian cognitio6. The essence of restitutio is that
each party is to be restored to his orignal positiona, and the jurist's
rule arrives at this, so far as i t is consistent with the overriding principle
that a slave is not to make his master's position worse7.
Pomponius mentions a case8 in which a slave of the heres steals a
res legata, and sells it, and he gives the opinion of Atilicinus that there
is an actio i n factum against the master, claiming either noxal surrender
or payment, ex peculio, of what has been received on the sale. Here the
theft was before entry, otherwise the legatee would have had actio furti
noxalis and condictio furtiva de peculio. The mention of sale is made
to exclude the possibility of any contrectation after entry*. There is
thus no actio furti or condictio furtiva, since the legatee is not owner,
and it is a res hereditarialo. At the time of the theft there is no
contractual or quasi-contractual relation between the legatee and the
heir or the slave, so that there is no actio de peculio. There is no
crirnen expilatae hereditatis, since the injured person is not the heres1'.
The decision is thus a juristic expedient, not very logical, to provide for
a casus omissus in the law of expilatio : it gives the legatee the same
compensation, apart from delict, as he would have had had he been
owner, subject to the further restriction, due to the delictal air of the
facts, that the master is not to be liable beyond the value of the slave1'.
2 Though a wage be paid, 11.6.1.
4 4.4. 24. 3.
6 h. 1. 6 .
6 h. 1. 4.
There is not necessarily any delict in the matter, 4. 4.16. pr., 24. 1.
11 47. 19. 3.
10 47.2. 69; 47. 19.3.
0 Cp. 47. 2. 5 7 . ~ 7 .
of iniuria, ante, p. 100. The option is with the owner of the slave: the
writer has present to his mind the analogy of a delict by a slave acting under his master's
oontract. (Ante, p. 114.) But here there is no contract by the master, but only a subseqnently

1 11.

6

6. 3. 6.

Ib.

7 C. 2. 3. 3 etc.
0 30.48.p~.
19 Cp. the care

ca. 1x1
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AS a slave of an impubes may have a peculium, and the actio de
pecvlio does not depend on authority, i t may lie against an impubes.
On the other hand, if the slave is an impubes, the action is limited to
the extent of enrichment1, as i t would be in the case of contract without
aucto&tas by an impubes paterfamilias, and the same rule seems to have
in the case of an ancilla SO long as tutela of women survived*.
The ordinary quasi-contractual relations give rise to this actions. A
man gave his daughter in marriage to a slave, with a dos and agreement
f--~ l -its return, as if it had been a deposit, on the death of the slave, the
noint being
- that he knew there could be no real d o ~ . The money was
fecoverable by actio depositi de peculio, by the daughter, who w& her
father's heir4.- This is hure contract, but where a freewoman married a
slave thinking him free she could condict the dos, de peculio6. The
dominus is liable to refund, de peculio, what the slavk has won in
a Rambling house: i t is not noxal, guia ex negotio gesto agitur8.
- ~ ordinary
n ~ negotium gives the action7,but it must be a negotium of
the slave. This is illustrated in many textss and expressly laid down
in the Edict, in the words: quod cum eo qui i n alter& potestate esset
neaotium
aestum &to.
"
"
In general the obligation is what that of the slave would be, if he
were a freemanlo, and thus1' i t is affected by his acts after the making of
the bargain. This would follow from the ordinarily accepted formula of
the action, which expresses the obligation as that of the subordinatell,
and this seems a sufficient basis, itself resting on the Edict. But
Mandry, observing that the same character recurs in other accessory
obligations where the formulu is not so expressed, prefers to rest i t on
the accessory nature of the obligationlS, the dominus being in fact a
defensor, whose obligation is necessarily the same as that of the principal
debtor. As, however, the slave cannot be attacked in any way it is
difficult to see d e f e k o , and Mandry14finds defensio not of the slave, but
of the negotium. But this is fancifullS. The obligation starts from the

mising quasi-contractudrelation : hence a further limitation to thepeculium, as a slave may not
make his master's position worse.
15. 1. 1. 4.
a C. 4. 26.11. Cp. 15. 1. 1. 3, 27. pr.; Mandry, op. cit. 1. 346 sqq.
Negotiorui gestio by a slave, or, in re peculiari, for a slave, 3. 5. 5 . 8 ; P. 1.4. 6. A slave
a~tlngas tutor, 27. 5.1. 2 ; 15. 1. 52.pr., as to which case,post, p. 217.
16. 3. 27.
6 11. 5. 4. 1.
6 c. 5. 1s. 3.
7 Sale, 21. 1. 23. 4, 57. 1 ; 21. 2. 39. 1 ; 42. 8. 6.12. Locatio, 14.3.12; 19.2.60.7. Deposit,
15. 1. 5. r.; 16. 3. 1. 17 42. Commodatum, 13. 6. 3. 4. Mutuum, 4. 3. 20; 15. 1. 50. 3 ; In. 4.
7. 4. ,
4. 26. 13 n&atives only qvod iussu, on the facts. Haenel, Disaens. Dom. 198.)
Constatutum by slave 13. 5. 1. 3 (as to constitutum by master, 13. 5. 19. 2). Pledge or precarium
to him, 15. 1. 5. 1 , 3 8 ; 43. 26. 13. Focietaa, 16. 2. 9. pr. Contract by slave ezereitor, 4. 9. 7.
6 ; 14. I. 1. 20,
13. 6. 21. 1 ; 47. 2. 54. 1, where there would be no difficnlty if de peculio were available.
See also ante. D. 207.
k15. i . i . ' i ; I ~4.. 7, ~ u b .
" ~ 1 5 . 1 . 1 . 4 ;19.1.24.2.
cit. 2. 303 s q He illustrates by cases of dotus (4. 3. 9. 4; 13. 6. 3. 5; 16. 3. 1. 42),
~ u @ & . 2. 14. 10, 5%.9),mora (22. 1. 32. 3; 45. 1. 49), and destructionof the thing (45.1.91.5).
'"Post,App.n.
1s 45.1.91. 4, 5.
l4 op. c:t..2. 277.
'
And it cannot be reconciled with the limitation to thepecuzium.
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Nature of the liability de Peculio
words of the Edict and its nature is determined thereby. That the
Praetor was guided by the idea of defensio is unlikely: he saw that the
better class of men honoured the contracts of their slaves by allowing
them to fulfil them ex peculio, and he voiced popular morality by
enforcing this as a legal duty1.
Logically, acts of the dominus ought to be immaterial to the
obligation de peculio. There is no authority in the case of slaves. In
the case of sons the rule is so expressed, and there are evidences of an
attempt to get rid of the injustice which must result, if the act of the
dominus was in any way wrongful2. But as the son is liable to an action,
the conditions are different from those in the case of a slave. No doubt
in an appropriate case there would be an actio doli3. For mora, causing
discharge of the obligation, the actio utilis would suffice4,and there seems
no reason for imposing any liability at all in respect of culpa6. The case
of father and son is one of solidary obligation: two are liable for the
same debt. As i t is primarily the debt of the son, the father's liability
is accessory, akin to suretys. But the slave is not liable to action: the
master is not answerable for another's debt: there is no solidarity. No
doubt the principles in one case may react on the other, but i t is
doubtful if the conception of solidarity is of any help in this connexion7.
The action lies, generally speaking, on any contract of the slave : it
need not have been in any close relation to the peculium, and on the
other hand it need not have had any reference to the dominus8. This
follows indeed from the usually adopted formulation of the action,
according to which the master ie liable, so far as the peculium will go,
to the extent to which the slave would have been liable, if he had been
free. With this agree the rule that prohibition of this, or all contract,
by the dominus does not bar the action8, and the rules as to liability of
the alienee, ex ante gestisl% It would seem also to lead to a liability
& peculio on contracts made before there was a peculium, since in that
case too the slave if free would have been liable. On the other hand
the conception of the liability, as based on the creation of a peculium, is
1 Cp. the discussion in connexion with noHal actions, ante, p. 113. No doubt &femio is one
of the analogies present to the mlnds of the Jurists who interpret the Edict.
a An actio utilis is given against him where his mora has allowed the obligation to be
discharged, e.g. by destruction of the thing due (45. 1. 49. pr.), and there is analogy for
restitutio actionis, 46. 3. 38. 4. Fully discussed by Mandry, op. cit. 2. 305 syq.
4 See n. 2 ; 45. 1. 49. pr.
8 Arg. 4. 3. 18. 5-20.
b M. holds that there was a remedy here too but the texts do not bear this out, op. cit. 2.309sq.
As to dolus in relation to the fund avadable,post, p. 218,and as to another special case!post, p. 219.
6 Machelard, Obl. Solid. 416 ; Van Wetter, Obligations, 1.260 sq
Mandry, op. czt. 2.288syp.
The point is important in relation to release of one by act of the ot%ir.
7 A slave with authority, but not without, could discharge a debt by payment (ante, p. 159)
and a slave could take an acceptilatio (ante, p. 155). His pact, ne peteretur, whether an rem or m
the nume of dominus was a good defence to an actio de peculio (2. 14. 17. 7, 18, 21. 5). And
with authority he could delsgare debitorern, 15. 1. 48. 1. As to novation of his liabdity, see
post, p. 216.
lo Post, p. 229.
8 3.5. 5.8,13; 15. 1.27.8.
0 15. 1. 29. 1, 47. pr.

Actio de Peculio ex ante gestis
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Opposed to this. Only three texts1 seem to raise the point.
One saysl that an adrogator is liable de peculio qwcmvis Sabinus et
cassius ex ante gesto de peculio actionem dandam non esse existimant.
If this refers to contracts by the adrogatus i t is conclusive for later law,
a civis sui iuris cannot have a pemlium. But it is in direct conflict
with the Edict on the matter, which runs: Quod cum eo qui i n alterius
potestate esset negotium gestum a't3. This would not cover the case of
the adrogatus, and the opposition of Sabinus would have rested on more
definite g-rounds. Moreover, one would have expected an analogous rule
in the case of a freeman enslaved, i.e. that there was a general liability
pecuZi~. But what we do find, and we find it in the case of adrogatus
too, is that the new dominus or pater is liable to the extent of the bona
he receives, and there is no word of actio depeculio4. It appears then that
the rule laid down and opposed by Sabinus and Cassius is that if the
adrogntus had a slave the adrogator is liable de peculio on his contracts
made before the adrogation. This is the rule of the Digest for all cases
of alienation, but understood in this sense the text says nothing as to
the need of a peculium a t t'he time the contract was made. In another
text a slave living as a freeman acts as tutor6: there is no actio depeculio.
But this text is SO obscure as to be quite inconclusive6. The third7
contemplates a debt from a fellow-slave who acquires a peculium only
after the negotium. But the words vel prout habebit are probably an
addition by the compilers. On the whole i t seems probable, though far
from certain, that in view of the form of the Edict, coupled with the
fact that there is no text throwing doubt on the inference from it, there
need not have been any peculium a t the time of the negotiums. If this
is so, it must follow that there need be no knowledge that there is a
peculium. This is indeed clear on other grounds. For though there
are several texts which speak of the creditor as contracting in view of
the peculiumO,there are others the facts of which are such as to exclude
this knowledge, and this is not made an objection': And it is impossible
to apply the notion of reliance on the pemlium to the case of condictio
furtival'.
'
There remains another difficulty to be met in deducing the rules of
this action from the words of the Edict. These would lead to the
In 15.1. 47. pr., sometimes cited, there is nothing to shew that the slave had nopeculium.
15. 1. 42.
3 15. 1. 1. 2.
Post, Ch. xmn. But Maudry understands the text in this sense. 0 p . cit. 2.133.
15 1 5.2.
6 Seepost, p. 217, and for a dBerent mew, Pothier ad h . Z.
7 1.5:
- . -1.. 7. TPT.
.
See also 15. 1. 27. 2, cit. Mandry, loc. cit. In 15. 1. 27. 8 Jnlian may seem to contradict
this. But his meaning, as a pears from 34. 3. 5. 2, is merely that even if a man cannot recover
what he has paid in excess orpeculium, it does not follow that a co-owner can so pay and charge
It against him. See p. 217.
15. 1. 19. 1, 3.2. p-r.
10 15. 1. 3. 8,38. pr.
Or where the action is given, nomine jilii, on iudicatum on a claim not enforceable by
actlo depeculio, 15. 1. 3.11. As to 2. 14.30. l,post, p. 216.
a
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allowance of the action in every case which satisfied the foregoing
conditions, but it is clear that in many cases, in most of which the slave's
intervention is essentially donandi animo, the action is refused, the cases
closely approximating to those which were not covered by a grant of
administratio. The exclusion is a piece of juristic work, resting for the
most part on grounds of equity, not in all cases the same. I t was
reasonable to protect the master from liability for what were in effect
gifts, but it was clear to the lawyers that the Edict did not always
protect where protection was needed and a way out was found in such
phrases as verius.. .videtur praetorem de huiusmodz contractibus servorum
non cogitassel. Other exclusions may be explained as turning on the
point that there must be an actual negotium, and thus if what is done
is a nullity, if done by a slave, there is no actio de peculio, even though
it would have been valid if done by a freeman. The chief cases are
the following :
(a) Transactions involving alienation. The slave's act is void unless
it was in some way authorised, and thus the subsidiary rights, such as
the actio de peculio, will not arise. Thus the action does not lie on
unauthorised pledge or precariunz by a slave2.
(b) Judicial and quasi-judicial proceedings. As a slave cannot
take part in such matters3, he cannot consent to a reference; any
decision on it is null and gives no actio de peculio. That this is due
to the procedural aspect of the matter appears from the fact that, even
though the decision is the other way, the master acquires no right4.
A similar point arises in connexion with the offer of an oath to the
adversary. Either party may, during the procedure, with certain preliminaries, offer an oath to the other party, who will lose the action
unless he either takes the oath or offers it back,-relatio iurisiurandi.
This is called iusiurandum necessarium and a slave can have no part
in it! But, before litigation, either party can offer an oath to the
other, who may take it or leave it, but cannot offer it back in any
binding way. I f taken, it gives either exceptio iurisiurandi, or as the
case may be, an action in which the issue is only the takiw of the
oath. This is iusiurandum voluntarium. As it is extra-judicial, there
is no clear reason why it cannot be taken or offered by a slave.
But it is similar to the other in effect: it is described as being almost
equivalent to res iudicataa, and there may therefore be doubt as to
whether a slave can take any part in it. I t is clear, however, that if
a slave takes such an oath, the master has the benefit, so that no
procedural objection is felt7. Ulpian however holds that if he offer
17. 1. 54. pr.
Ante, p. 83.
644.5.l.p.; C.4.1.8.
1
8

13. 7. 18. 4 ; 16. 3. 33. See ante, p. 160 and post, App. nr.
4 . 8 . 3 2 . 8 ; 16.1.3.8.
6 Ante, p. 84.
1 12. 2. 20, 23,26.
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an oath and it is sworn there is no actio de peculio, as there would
be in the case of a son1. If the money is not due it is in effect a gift.
Paul hints doubtfully a t a contrary view. Quidam et de peculio actionem

dandam in dominum si act& ddulerat sentus iusiurandum. eadem de
Jiliojbmilias dicenda erunt2. This, being merely obligatory, would not
depend on administratio. Again he says: Serum quod detulit vel ivravit
servetur, & peculii administrationem habuit3. The way in which the
is continued from Gaius suggests that Paul did not write it as it
stands. There can be no doubt that Ulpian's is the rational view&.
( C ) Promises by slaves. There is difficulty in this case, since texts
dealing with such prornissiones are few. But so far as primary obligations are concerned (i.e. apart from surety and expromissio) there are
several texts which shew that they can be made by slaves, so as to give
an actio de peculio" subject to the ordinary restrictions on stipulation6.
As they have a power derived from the donzinus they can even promise
in the form : Spondeo7,but as their sponsis is void a t civil law and gives
only a praetorian right of action it is doubted by Gaiuss whether it
can be guaranteed by sponsor or Jidepromissor. But from what has
been seen in the case of alienations, and will shortly be seen in the case
of surety, it is likely that a promise by a slave made gratuitously, or
donandi animo, is simply void9;though this is not expressly stated.
( d ) Surety and the like. In the case of Jideiussio,by the slave, the
rule is simple: the transaction creates liability de peculio, only if it
is in re domini or pe~uliari~~,
not if it is given in a matter in which
neither he nor dominus has any interest. There must be a iusta causa
intemreniendil1. So also in the case of mandate operating as surety.
Any ordinary mandate gives actio de peculiolz. But, in mandatum
qual$catum, there will be actio mandati de peculio if the transaction
affects the peculium13, but not for an independent voluntary act of
surety 14.
The same principle applies to expromissio-a promise by the slave
to Pay the debt of a third person. This is valid and gives actio de
Peculio, if there is.a iusta causa interveniendil6-otherwise it is a mere
15. 1. 5. 2,
2 12. 2. 22.
3 12.2.20.
In 2. 8. 8. 2 a slave, thought free, gave security iudicatum solvi. This was ante litem
aeceptarn. If he had been a party to the suit the whole thing would be null: here it is clearly
regarded as capable of giving nae bo de peculio.
2 . 1 4 . 3 0 . 1 ; 45.1.118; 4 5 . 2 . 1 2 . 1 ; 4 6 . 1 . 5 6 . 1 ; 4 6 . 4 . 8 . 4 .
Thus in the case in 12. 5. 5, they would be void.
1 45. 2. 12. 1.
G . 3. 119.
92.14.30.1;20.6.8.5.
'O2.14.30.1; 1 5 . 1 . 3 . 5 , 3 . 6 , 4 7 . 1 . 46.1.19-21.2.
l1 Not so in case of son : hismius&
always bound hispater amil$as, de eculio, 16. 1. 3. 9.
The slave, sags Ulpian has no power of contract independent of fils master: %e son has. Thus
We do not look behind his contract; we do in case of slave, to see whether it was within hi
Power, 15. 1. 3. 10.
la e.g. 14. 3. 12. As to mandate to buy himself, po8t p. 216.
la e.g. where he gives X a mandate to pay on behalf ;f a creditor of thepecdium.
l' 15. 1. 3. 5-7.
16 2. 14. 30. 1.
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nullity. But in no case can i t produce the usual effect of expromissio:
it can never novate the existing debt1. This is because the slavets
promise is a t civil law no more than a mere pact: it is not a contract
verbis, such as novation requires2,and though it gives an actio de peculio,
this is because it would have been a contract verbis if he had been free3.
Sabinus4seems to have held that the form of words was the material
point, and that if they were gone through with a slave, novandi animo,
the old obligation was ended, whether a new one was created or not.
But the other is clearly the better view. However, though it does not
novate, i t is a t least a pact, giving an exceptio pacti conventi, if the
circumstances are such that an actio de peculio is available, since the
creditor evidently means to accept this liability instead of that of the
debtor6. The text adds that the plea is not allowed if he thought the
slave free, but this is not because there is no actio de peculio, for there
may be6, but because his agreement contemplated a liability in full and
this he has not got.
(e) Slave's mandate to third person to buy him. Papinian7 tells us
that a slave's unauthorised mandate, for this purpose, is null, and gives
no actio de peculio. The reason is that the Praetor cannot be supposed
to have contemplated contracts of this kind quo se ipsi mala ratione
dominis auferrent. Diocletian8 gives a different reason for the rule.
H e says that it cannot be good ex pewona servi, since, if he were hee,
his mandate to buy him would be null, nor ex persona domini, since a
man's mandate to buy what is his already is bad. Nevertheless, he
observes, the resulting sale will be good, and will give the master a
right of action, thus presumably subjecting him to de peculio. But he
is clearly contemplating an underlying purpose of manumission, in
connexion with which topic, these texts .belong to a group which give
great troubleg. Ulpian cites Pomponiusl0 as discussing the effect of a
mandate to buy himself on the understanding that he is to be repurchased. He lays i t down that the sale is good if i t takes place, but
that no action will lie on the mandate to secure either the sale or the
repurchase: as to the last case he says: esse iniquissimum ex facto semi
mei cogi me seruum recipere quem in perpetuum alimari voluerum.
There are a few texts which suggest that a master is not liable
de peculio on the contracts of a fugitive who is acting as a free man.
The rule would presumably be juristic-based on such considerations
G . 3. 176, 179 ; In. 3 . 29. 3 ; D. 15. 1 . 56.
See Machelard, Oblig. Naturelles, 165 sqq.
Gains, in saying that his promise no more novates than if it had been stipulated a nuUo
(Cf. 3 . 179), or by sponsio from a peregrine, does not mean that it is a nullity but that it is a
nullity for this purpose.
4 G. 3 . 179.
6 2 . 14. 30. 1.
6 See below.
1 17. 1 . 54. pr.
C . 4 . 36. 1.
Post, Ch. xxvx~.
10 17. 1. 19.
1

1

Naturalis Obligatio of the Slave
as exclude the action in the class of cases last discussed'.

But in fact
the rule can hardly be so. I t is clear that the owner acquires through
such slaves2, and the observation, aequum Praetori visum est sicut corn,nods sentinus.. ..ita etiant obligari, seems to require the liability. In one
text liability de peculio is clearly contemplated on such facts3. The
unfavourable texts can be otherwise explained. One has just been
considered4. I n another the action would have been refused in any case:
the apparent freedom is mentioned only to explain the events5. In the
third the action is not refused, but declared useless because on the facts
there is nihil in pecu606.
I t must be borne in mind that the Edictal liability of the master is
distinct
from the "natural" liability of the slave. Many circumstances
-might
end the one without affecting the other'. Thus we are told that
.a sirety
map
"
- be validly taken for-the slave's obligation, after an actio
de Deculio has been begun against the master, since the naturalis
obli~atiohas not been put in issues. These points will recur laterg.
it must be noted that, though distinct, they have the same obj;ct,
and that thus, as in solidary obligations, discharge of one will destroy
the other, if it amount to real or fictitious satisfaction. Thus acceptilatio
to a slave bars the actio de pec~lio'~. We are told by Ulpian that
payment by the master in excess of the peculium cannot be recovered", The reason of this is not clear1=. I t may be said that, as the
limitation, de peculio, is placed, as is commonly heldI3,not in the intentio
but in the condemnatio, the master's obligatiou covers the whole debt,
and thus it cannot be said that the money was not due. But the Edict
expresses the limitation to the peculium. The point may be that there
is an actual pending action, in which the obligation is stated generally,
as we have said, and thus it cannot be said not to be duel4. Although the
action is essentially one in which the liability is limited to the peculium,
the actual loss may in fact exceed this. Thus if the domintis sues on
the transaction the defendant may set off a claim in full, though any
action by him would have been limited to the p e c u l i u ~ n ~So,
~ . if a slave
has bought, the dondnus, if he wishes to redhibit, must give back all

-

The fact that thepeculium is not relied 011 is immaterial.
2 46. 3 . 19, 34. 5 .
14.3.1.pr.; 2 . 8 . 8 . 2 .
5 15. 1. 3 . 8. Ante, p. 214.
4 2. 14. 30. 1.
7 Post, Ch. X ~ X .
15. 1. P?.pr. Ante, pp. 211, 213. Cp. 27. 5. 1. 2 .
15. 1. 50. 2.
Y Post, Ch. x x ~ x .
10 46. 4 . 11. 1.
l1 12. 6 . 11.
l2 Machelard, 07. cit. 286, sets it down to the natural oblig.~tionof a father to pay his son's
debts. But it is not confined to sons, and there is no obvious natural obligation to pay a debt
the contracting of which may have been prohibited.
l3 Post. A f i II.
l4 15. 1. 47. 2 nlarks off de peculio from another case, precisely because in the latter, the
debtor universum debet though it speaks of all as due even here. Vangerow, Pand. 5 625,
treats the rule of 1.2. 6.'11 as an application of the rule that if the money is due, it cannot be
recovered, though it be paid by the wrong persou y 2 . 6 . 44) if it js paid in satisfaction of that
debt. He assumes that it was paid on account of t e slave's hablhty, which is itlco~~sistellt
with
the words per imprudeatiam. In 34. 3 . 5. 2 where Julian forbids recovery, Ulpian and Marcellus
allow it, the money not being due. Here there is no pending action. See p. 213.
l5 16. 2. 9 . p r .

Imputation for Dolus
accessories in solidum, and he cannot sue ex empto without having paid
the price1. Thus the dominus cannot benefit by bringing his action
when there is nothing in the peculium.
More important are the imputations to the peculium on account of
dolus. The Edict contains an express provision2 that the liability is to
cover not only the actual peculium, but also anything which would have
been in the peculium but for the dolus of the defendant. Such dolus
may take various for~ns? But payment to another creditor is not
dolus, as the principle of the action is that there are no priorities'. I t
need not be the master's own fraud: it is enough if it be that of his
tutor, curator or procurato~,b ~ here
~ t the liability is limited to what he
has received, and is made dependent on the solvency of the tutor5. The
rule is Ulpian's. Elsewhere he lays down a similar rule without special
reference to this action, but there he does not require solvericy of the
tutor, and does require actual enrichment of the pupil6. Thus the rule
is that he is liable so far as he is enriched, and, even though what he
has received has not enriched him7,if the tutor is solvent so that he can
recover from him. The act must have been done fraudulently, i.e. with
knowledge that i t was detrimental to persons who were likely to claim:
for this purpose, knowledge that there is a debt is enough8.
The effect is not to make the act done void: the thing is not in
peculio, but its value peculio imputatur9. As such an imputation is
made only if the creditor's claim cannot otherwise be met, the same
money cannot be imputed twice, having been in fact paid awaylO.
As dolus is a delict, this imputation has a delictal character, and is
therefore subject to the limit that it cannot be made more than an
annus utilis after the right arosell. I t is curious to find this rule in
what is essentially a contractual action1'. But in fact the dolus has
nothing to do with the obligation. I t is not mentioned or involved in
the intentio, which expresses a liability to pay a certain debt. There
are subsidiary instructions to the iudex as to the fund available, and this
includes property obtained by dolus. I t is a natural analogy, and no
more, to limit the claim in the way in which it would be limited, if this
money were the direct object of the actionLq.
21. 1. 5 7 . ~ 9 . .
a 15. 2. l . p r . Lenel, Ed. Perp. 5 104. 1 .
e.g. adeeming thepeculium or part, conniving at the slave's so dealing with thepeculium as
to damage the prospects of creditors, destroying the property or putting it to non-peculiar uses,
or any similar act by which the fund is lessened, 15. 1. 9. 4, 2 1 . p r . ; 15. 3 . 19.
4 15.
1. 21.
.- - nr.
6 15. 1 . 21.?, 2. The same rule is applied to the dolus of anyone under \\.horn he holds.
6 4 . 3. 1 5 ; 44. 4. 4. 23.
1 Ante, p. 178.
8 15. 1. 2 1 . p r .
"5. 1. 21. pr. See Mandry, op. cit. 2. 403.
10 15. 1. 26. So if instead of being paid to a creditor, it is bet off against claims from the slave.
11 15. 1. 30. 6.
'" Mandry, 9.
cit. 2. 404.
18 As the amount of the pecslium is not in issue, iitis contestatio in no way fixes it: the
iudez must take into account dolus after that date, 15. 1. 21. 2 .
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These rules raise the question what is to happen if the dominus
convertproperty ex peculio to his own use, sine dolo malo. The answer
to this question takes us back to the actio de in rern verso. I n the later
,tate of the law there can be no doubt that, in such a case, the actio
perPetm de in rern verso was available. We are so told in one text1,
the case in which there had been such a conversion of res from the
pwlium is that discussed in the text immediately following': Si plures
agant de peculio, proficere hoc ei cuius pecunia in rern versa est debet, ut
ipse "be&orem actionem habent. This is consistent with the conception
of the actio de in rern verso which we have adopted, though not with
discussed. We are told indeed in one text that ademptio is not
a vw&03. But on the broad meaning given to the notion of dolus, i t is
clear that dolose ademption was the normal case. It is dolose ademption
which is here in view, as in another text which says: dolum qnalum
accipre debemus si ademit peculium4. There is involved in this matter
a historical development6. At one time, before the imputation for dolus
was introduced, and before debts to the slave were included in the
peculium, the actio de in rern verso lay in all cases of ademptio and the
like, being indeed a very necessary supplement to the rather ineffective
actio de peculio. The successive introduction of these two extensions
of the "peculiar" claim improved the position of the ordinary creditor
de peculio, a t the possible cost of the creditor de in rern verso, from
whom specific things had been received. At that stage the utility of
de in rem verso is confined to the rare case of ademptio sine do10 malou,
and that of expiration of the actio depeculio, so that it became possible
t o doubt, as it was doubted, according to Ulpian, whether the actio de
in rern verso was of much use7.
There exists, in certain cases, a still further liability for dolus of the
dominus. Ulpian tells usa that where dos has been paid to a son, and actio
de peculio is brought there is a liability, si quid dolo ma10 patris capta
fraudataque est mulier, as when, having the property, he will not restore
it. He cites Pomponius as saying that this was expressed in the case
of pledge, and applies equally to all bonae jdei iudicia9. So stated
this looks like a sweeping exception to the rule that dolus of the dominus
(apart from dolose withdrawal) is immateriallo. But i t is shewn by

1
8

15. 1 . 2 1 . p r . Mandry, op. eit. 2. 402.
Ante. D. 185.
6 See 15. 3. 14.
15. 3.-1. 1. As to date of introduction of these two factors, there is no certainty. The
doh8 clause is likely to be the older, as involving a less abstract conception, as not involving
natural right or obligation in the slave, as being expressed in the Edict, and as having been
known to the Augustan jurists. The inclusion of debts cannot be traced earlier than Pomponius,
15. 1. 4. 1, 21.
-" pr., 49. 2 ; 15. 3 . 1 . 1. see Von Tuhr, Actio de in rern verso, 275.
S . F .

10. 1. Jb.

Other texts: deposit, 15. 1. 5.pt.; 1 6 . 3 . 1 . 4 2 ; 2 . 13. 4. 3 ; Commodatum, Pledge, 1 3 . 6 . 3 . 6 ;
Dos, 15. 1 . 36. See *oost.. D.
- 224.
lo Ante, p. 212.

Debts to Peculium added to Fund
Lenel that the citation from Pomponius referred originally to$ducia, in
the formula of which action he finds other evidence of the existence of
such a clause1. I t s utility here was plain, since the dominus would be
owner of the thing. I t was carried over, naturally, to @gnus, and thence
by juristic interpretation to other bonae Jidei actions in which restitution
was desired. Here i t was not so necessary since the injured party could
vindicate the thing, or bring the actio a d exhibendum. This indeed is
what Africanus tells him to do2. Apart from j d u c i a the liability is
not expressed in the formula: i t results from juristic interpretation3.
Thus, notwithstanding the general words of the main text" i t applies
only to dolus taking the form of non-restitution, and only to the actions
i n which that point arises5.
We have seen that the peculium may consist not only of peculiares
res, but also of debts to it6. I t must be noted that these are not
merely imputed to the peculium for the purpose of the actio de peculio,
but are an integral part of it7, and thus are, e.g., included in a legacy of
it8. Such debts may be either from outsiders or from the dominus
himself. Claims against outsiders, on delict, contract or any other
cnusa, are in the peculiusn9, but not necessarily a t their face value:
allowance is to be made for cost of 1,ecoveryand risklo. Debts from the
master, on contract and yuasi-contract, are in the peculium unless the
master has decided that they shall not be. For, as we have seen that
the whole peculium can be destroyed by his mere wish, so we learn
that he can release himself from any debts", though he cannot thus
make himself a debtor. For this result there must be what would be
a debt i n causa civili: a mere acknowledgment sine causa will not
suffice1?. This does not mean that they must be such as would be
actionable if the parties were independent, but that they must be such
as would in that case create some legal ob1igationl3.
Such debts must be connected with the yeculiun~l~,
but they may be
from the dominus himself, or from any fellow-slave who has a p e c ~ l i u m ' ~ ,
and, in the last case, i t is immaterial whether they are from delict or
Perp. § 107; Cicero, (le Off. 3. 17; D. 13. 6. 3. 5.
1.5. 1. 38. This may give an iudicatioii of date. Julian gives it in piynus, in an uninterpolated text (13. 6. 3. 5 ; Lenel, loc. eit.). Africallus ignores it in deposit.' Ulpian allows
it in all this group of actions, 15. 1. 5.p1.., 36; 16. 3. 1. 4'2 (where the reference to Juliau hardly
justifies the view that he allowed it in deposit); 13. 6. 3. 5; 2. 13. 4. 3; 24. 3. 22. 12. He is
following Pompoilius who is of the same date as Afrieanus.
4 15. 1. 36.
13. 6. 3. 5.
5 See as to this Lenel, loc. cit.; Karlowa, op. cit. 2. 1146, 7 ; Mandry, op. cit. 2. 407.
7 15. 1. 7. 6.
6 Ante, pp. 193, sgq.
9 15. 1. 7. 4, 5.
8 Ante, p. 194.
10 15. 1. 51. If creditor claims to reckon them in full he must accept cession of actions as
payment.
11 15. 1. 7. 6.
19 15. 1. 4. 1.
13 15. 1. 49. 2.
Post. Ch. x x ~ x . It may be doubted if Justinian's validation of pactum
donationis (C. 8 . 53. 35. 5) made such pacts create a debt to thepeculium.
15 15. 1. 7. 7.
14 Po,t, Ch. XXIX.
1 Ed.
2
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The adjoining text: however, says: Si damnurn servo
dominus dederit, in peculium hoc non imputabitur, non magis quam si
subripuerit. The context suggests that what is contemplated is damage
to or theft from the peculium. But such acts would amount to dolose
removal, except in case of negligent damage : the text must be understood of acts affecting the slave himself, who is not in his own peculium.
presumably there is no liability for mere negligent darnage to a Yes
peculiari~3.

In arriving a t the nett peculiun~there is another important step to
be taken, The dominus may deduct all debts due to him4. No such
deduction is made for debts due to third persons : the principle of the
action is, occupantis melior solet esse condicio5. B u t he may deduct
debts due to persons in his potestas, since such debts are, on ordinary
principles, acquired to hima. H e may deduct also debts due to persons
whose tutor, curator or procurator he is. This is subject to the provision
that he may not do it fraudulently, which seems to mean that he
may not so deduct if there is a sufficient remedy for his pupillus
otherwise7.
Debts so deductible may have the most various origins. Any
form of contract which was open to slaves might base such a deductions.
A case which recurs in several texts is that of money promised for
manumission, which is deductible, as soon as the manumission has taken
place@. One text is considered by Mandrylo to raise a difficulty in this
connexion. A slave agrees by pact for a sum to be paid for manumission,
and then finds a reus to promise i t to the dominus". Mandry regards
this as a case of expromissio novating the natural obligation of the
slave. This would make a pact capable in itself of creating a natural
obligation. But the contract of the r e w is not contemplated as
secondary: i t is primary, and the pacisci of the slave is no more than
an understanding with the master as to the terms which he will accept.
I t is not in the least obligatory. As t o quasi-contract (apart from
matters connected with delict), there are some points of interest.
There may be a claim on negotiorum gestio by the slave, or, conversely,
on account of gestio by the dominus12. Payments made on behalf of
15. 1. 9. 1.
15. 1. 9 . p ~ .
He is liable, like any third person, for such proceeds of a theft by one of the slaves as he
may have received 1 5 . 1 . 9 . 1 . As to debts between slave and vicanits, post, pp. 244 sqq.
15. 1. 5. 4 ; d. 4. 73; etc.
5 15. 1. 52. pr.
15. 1. 9. 3; 33. 8. 6. pr.; G . 4. 73; In. 4. 7. 4. Not debts to their vicar&. Nor of course
debts due to semi caatrensispecdii of a son, 49. 17.10.
15. 1. 9, 4. See post, p. 224. Machelard has observed (op. cit. 174) that this may operate
detrimentally to himself. For while the privilege of dominus takes riority (15. 1. 52. r ) the
debts it covers take priority by date. If there is a debt to the pupil ofder than that to i%&inus
and there ia not enough to pay both, the pupil has lirst claim.
15. 1. 9. 6, 56.
9 15. 1. 11. 1.
10 02. cit. 1. 378.
l1 45. 1. 104.
1215.1.9.7,8,49.1.
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the slave are deductible if they would have created obligation apart
from the slavery1. There are, however, some difficulties, if he has
bound himself for the slave, e.g. by becoming surety for him, or by
giving a mandate for a loan of money to him: I t was thought by
some jurists that the sum could be deducted before payment, but the
view which prevailed was that no such deduction should be made, but
that security should be taken from the creditor suing, to refund if the
dominus were ultimately called on to pay. The chief practical diiFerence
is that the creditor has the use of the money in the meantime.
What is true of his own lidability is true of obligations de peculio. If
he has rightly paid under such an obligation, he can deduct. If he has
been condemned he can deduct before payment. But he cannot deduct
for a claim which is pending or threatened, since melior est condicio
occupantis, and i t is only the judgment which definitely gives prioritya.
We are told that the dominus is not entitled to deduct the cost of
curing the slave, in illness, because rem suam potius egit4. This hardly
seems a sufficient reason, since the slave certainly has an interest in his
own health, and the presence of personal interest in the gestor does not
bar the action5. The fact that the slave is not in his own peculium is
not material, for i t is clear that the debts on account of which a
deduction may be made have no necessary connexion with the peculium,
as is shewn by the rules as to con~pensationfor wrongs done by the
slave, shortly to be considered6.
For delictal penalties in respect of wrongs to the dominus no
deductions can be madel: we know that no action can ever lie on
account of such wrongs, and the master's power of correction does away
with the need of such penaltiess. On the other hand, if the slave or his
vicarius commits a delict against a third person, and the master pays
damages in lieu of surrender, t,hese may be deducted0. I t is the
more surprising to find that if he surrenders the slave he may not,
in any actio de peculio, deduct the value of the slavez0. If it were a
vicarius this is obvious, since the man is no longer in the peculium,
and such a surrender is not dolus, and thus, assuming the values
equal, the fund for the creditor will be the same as if he bad aid
and deducted the damages. But, in the case of the principal slave, as
a 15. 1. 11. 1.
1 15. 1. 9 . 8, 11. 1.
15. 1 . 9 . 8 , 10. Money received by servtis on behalf of dominus may be deducted if dominua
ratifv: if not it is an indebitum and the debtor may condict, 15. 1. 11. 2.
"15.1.9. 7.
5 3 . 5 . 5. 5 . See however, Windscheid, Pand. 5 431; Van Wetter, Oblig. 3. 305.
6 If the sick slave were a vicarius of the slave whose contract is the subject of suit, the cost
would probably be deductible, not because he is in the peculium, but because it ispotius res eerui.
a &d.; Karlowa, op. cit. 2. 1144.
7 Mandry, op. cit. 1. 355.
9 1 5 . 1 . 11. pr., 2 3 ; 33. 8. 16. So could payments to avoid misszo in possessionem of aedes
peculiarea which threatened adjoining property-a matter closely akin to noxal liability, 1 5 . 1 .
22,23.
10 15. 1. 1 1 . p r .
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in his own penrlium, the creditor will have a less fund, if the
he is
and deduct, than if he surrender. The theoretical justifican,mter
tion is that surrender of the slave cannot by any process be brought
within the notion of negotiorum gestio on his behalf, or any other form
of quasi-contractual obligation.
~
h there
~ is no
~ claim
~ for hpenalties in respect of theft of, or
damage to, the master's property1, there is a claim, in simplum, in the
Of condictio furtivaa>and also for the damage3.
An illustration
Of this is damage to a fellow-slave4,but we are told that if a slave
kill or injure himself, there is no deduction! The text gives the
grotesqlle reason that a slave has a perfect right to knock himself about.
~h~ trllth underlying this curious statement is that the whole conception
of debts between master and slave assumes their independence pro tanto
from an economic point of view. From this standpoint an act of the
slave, taking effect entirely in himself, cannot be regarded as creating
an obligation to the donzinus. I f the master spends money in treatment
of a slave who has so injured himself, we are told that this can be
deducted6. Like medical treatment of a sick slave, it is the master's
own affair, but it is an expense to him caused by the slave's act7.
Just as the actio de peculio will lie ex ante gestis, so, too, debts may
be deducted, though they arose before ownership of the slave begans.
Thus the heres may deduct for debts due to himself before he became
owner of the slave0. Mandry remarks that these texts shew that the
jurists, before Julian, doubted whether this rule would apply where,
owing to the slave's being pure legatz~,the heres never was actually
dominus. He suggests that this is due to the standing expression,
deduct0 eo quod domino debeturlO. It was agreed, however, that if the
heres did become owner he could deduct for damage done, by the slave,
to the hereditas iacensll.
The owner of a slave may become heres to a creditor de peculio.
No doubt, in such a case, he may deduct the amount of that debt as
against his own creditors de peculio. But if he sells the inheritance he
must account for that debt, i.e. the vendee can claim what he would
have had if the hereditas had been in other hands12,just as he could if
the master himself had been the debtorls. On the same facts it was
settled after some doubts that the peculium was to be taken as it was
at the death, for the purpose of determining the amount of the hereditas,
Ante, p. 222.
' 33.
8. 9. 1.

415.1.4.3,4,9.6;19.1.30.pr.
8 15. 1 . 4 . 3.
5 1 5 . 1 . 9 . 7.
6 Bid.
Delict to ward of h i n u s is not discussed: the tutor being noxally liable, the case is
Presumably on the level of delict to third person.
1 5 . 1 . 11. 8, 5 2 . p r .
0 15.1.9.5; 33.8.6.5-4.1.
lo op.cit.2.385; 1 5 . 1 . 5 . 4 , 9 . 2 .
11 15. I. 27. I .
la 18. 4 . 2. 6 .
1s 1 8 . 4 . 20,
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in view of the lex Falcidial. But this is only a minimum, as in other
cases, and thus if the peculium increases, so that a greater part of the
debt can be paid, the hereditas is increased, ex post facto2.
Ulpian tells us that the right of deduction is to be applied only,
si non hoc aliunde conseqzii pot7tit3. Mandry4 shews that this must not
be taken as putting the right of deduction in a subordinate position.
He cites several cases in which the rule was not applied5,and concludes
that it operated only where deduction would be a fraud on the "peculiarU
creditor. He illustrates this by the remark of Ulpian, that the do?ninzls
may deduct for debts due to his ward, dz~mmododolo cared6. I t may
also be pointed out that the word potuit3 limits the rule to the case in
which he has in the past had an opportunity of getting in the money
and has neglected to do so, and that this was precisely the case in the
only hypothesis of fact to which the rule is applied7. The other texts
shew that the mere fact that he might have brought an action is not
such an opportunity 5.
I t is important to notice that the effect of a deduction is merely to
deterniine what is the fund available for the creditor. If the peculium
is solvent there is no question of deduction, and where a deduction has
to be made its effect is merely the striking of an authoritative balance.
I t is not in any sense payment to the dominuss. Hence it follows that
if nothing is actually taken from the peculium, by the dorninus, the debt
to him still exists, and consequently the deduction can be made again
if an action is broughtg.
We have seen that debts to the dominus take precedence of all
others, that, in fact, debts to him are deducted as a ~reliminaryin
determining what the peculium is. Hence nullum privilegium domino
praeponi potest. This does not affect the existence of privileges inter se
among other creditors'o, and we have an illustration of privilege in the
claim of dos". But there is a textlz which seems to put the claimant of
dos in a better position. It observes that the wife has a privilege in an
action for recovery of dos, over other creditors, and adds, et si forte
domino uliquid debeat servus, non praeferatur mulier, nisi i n his tuntunz
rebus, quae vel i t z dotem datae sunt vel ex dote comparatae, quasi et htce
1 1 5 . 1 . 5 0 . 1 ; 35.2.56.pr.
35. 2. 56. 1. If there are two debts of 10, one to the deceased and one to X, and the
peculiares res are 10, the whole 10 are in the hereditm. For the debt to domzr~usremoves the
10 from the peculium, and, as it is acquired by hereditas, it is included therein. This may
operate adversely to heres, for it increases the hereditas for the benefit of legatees, and he may
yet have to pay the debt to X, 35. 2. 56. Q .
5 15. 1. 11. 8, 47. 4, 56 etc.
4 op. crt. 2. 387.
3 15. 1. 11. 6.
8 Post, Ch. xxlx.
7 15. 1. 11. 7 , on authority of Juliau.
6 15. 1. 9. 4.
0 15. 1. 11. 3. Where a sum was due to dominus, he 'I deducted" a vicarius of that value, but
left him in the apparent eculium. The vicarius died. Another creditor sues de pecolio. The
sum can still be deductex Mere deduction without removal did not alter the fact that he was a
peculiaris res. What was due to dominus was a debt, 15. 1. 11. 4.
l a 24. 3. 22. 13.
11 h . 1. 1.
10 15. 1. 52.pr.
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dotaks sint. This text has been supposed to raise a difficulty', since a
privilege in any person is inconsistent with the principle on which rests
the deduction of the debts of the slave to dominus, i.e., that the available fund does not include them. But the language of the text shews
that it contemplates something narrower than the ordinary privilege. It
the claim to specific res dotales, and is thus merely an application
of the rule, as to plaintifis capti et fraudati by refusal to return specific
extant things, which we have discussed and seen to apply to the case
of dos2.
What is the juristic basis on which the right of deduction rests?
w h y is i t that debts to the dominus are regarded as standing subtractions
from the apparent peculium3? I t must be noted first, that i t is independent of the Edict and formula, neither of which contains any words
so limiting the idea of peculium. It is involved in the very definition
of the fund4. This conception is the result of practice, and, probably,
apart from the actio de peculio, and before its introduction, masters
who were in the habit of honouring their slave's transactions had
refused to consider aspeculium any more than the nett fund left after
their claims were deducted5. This might be merely a juristic constroction, but i t is probably the true explanation: the jurists adopt
the definition accepted in practice. A somewhat different point is
mentioned by Ulpian6 (as if it were the same), as the reason why he
can also deduct for debts to his ward : since he is treated as having first
sued on his own account, he ought to do the same for his ward. This
gives a similar result, since as we shall see7, it is the giving of
judgment which determines priority among creditors, though the
judgment be still unsatisfied. But i t is, in fact, no explanation, for it
does not shew why he is supposed praevenisse. The same explanation
occurs in the same text in a still more questionable form. I t is supposed
that the dominus not only egit but exegit. Of itself this might mean
no more, but the words which follow are quite inadmissible: defendendum igitur erit quasi sibi eum solvere cunz quis de peculio agere
conabiturs. We have, however, seen that deductio is in no sense a
solutio, and the words have rather a Byzantine look about them. The

2

Mandiy, op. cit. 2. 393, and the literature there cited.
a Ante, p. 219 ; Demaugeat, Fonds Dotal, 147 ; Bechmanu, Dotalrecht, 2. 464.
Mandry, op. cit. 2. 394 sqq.; Penlice, op. cit. 1. 129sqq.

'

15. 1. 5. 4 ; C+. 4. 73 etc.
15. 1. 9. 4. This does not imply any legal force in such debts. I t is the view of Pedius,
described by Ulpian as elegans: ideo hoc minus i n peculio eat q w d ...domino debetur, quoniatn
M n esf verisimile dominom i d concedere servo in peculircm habere quod eibi debetur. The
deductloll is 110 doubt as old as the action.
15. 1. 9. 4. See also h. t. 9. 2, 5.
7 Post, p. 226.
15. 1. 9. 4.
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real origin was forgotten in the later classical time: these are mere
constructions.
The actio de peculio is always in personaml, and therefore2 the
dominus is bound bitem defmzdere, with all that that implies. If the
plaintiff has a right in rem, or a possessory right, he can of course
proceed by vindicatio or other appropriate remedy, and has no need to
appeal to any fund3. The action meliorem facit causam occupantis4,
priority being determined not by date of litis contestatio, but by that of
judgment. Thus if two actions are pending at once, the amount of
the first condemnatio is deducted from the fund available for what
may be due under the second5. On the other hand, the priority so
gained yields to any legal privilege, attaching to any other debt, as to
which there seem to be no rules peculiar to tliis actione. The intentio
of the action brings into issue the whole obligation, but the terms of
the condemnatio limit the liability to the present amount of the peculium,
which is considered as i t is a t condemnatio, the action being regarded
as exhausting the creditor's right to its then content7. But judgment
or payment releases, in effect, only pro tanto : the creditor may renew
his action till complete satisfactions. If the debt is not fully paid
under the action no security can be exacted for the remainder. The
text contrasts this case with that of pro socio. I n that case we are
told that such security can be required, quia socius universum debetQ.
A few rather complex cases may be taken from the texts as illustrations of these rules. A, in good faith, buys B'Mslave from C, who has
stolen him. The slave, with peculium which belongs to B, buys, from D,
a man who is conveyed to AI0. B can condict the man from A, while
A can sue B for any loss he incurs on the transaction by the slave, ex
negotio yesto". On the other hand, B, as owner of the slave, may, as an
alternative, bring actio ex empto on the contract made by his slave,
provided he pay the price in solidunz, and C can condict the man from
A. Or the peculium, being still B's, can be vindicated by him, and if he
does this he is liable depeczclio for the price of the man bought by his
slave. If, however, the res peculiares have been consumed in the hands
of the vendor, D, they cannot be vindicated, and there is no actio de
1 In.
4 14.
7 15.

a 15. 1. 21. 3.
4. 6. 8.
15. 1. 10.
4. 6 ; 15. 1. 52.pr.
1. 32. 1. Hence a difficulty in the law of legacy.

3
6

15. 1. 23, 52. pr.
15. 1. 36.

A creditor left a legacy of liberatio
?
to a debtor de peculio, and there was then nothing za peculio. Is the gift ~ ~ u l l Tryphoninus
suggests diffidently (34. 3. 27) that it is in suspeuse till there is something in peculio on the
analoev
of
leoatum
mei.
Julian
treats
the
state
of
the
fund
as
immaterial:
secun'tatem
enirn
~-"
pater er hoc'iegatun~consequitzlr, 34. 3. 5. 2.
8
he aid more than was in the fund. per imvrudentiarn. it could not be recovered as an
indebitum,12. 1. 11, ante, p. 217, andpost, Ailp. 11.9 15. 1. 47. 2. Cp. 17. 2. 63. 4. As to renewal of depeculio,post, App. U.
10 12. 1. 31. 1. The text is obscure.
11 Presumably de peculio.
-
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peculio for the price against B, since it has been paid. And if the
vendor, D, has paid them away to a bonae $dei possessor he is entitled
to absolution in the vindication, on ceding any actions he may have
tlgainst him, and in that case there is no actio de peculio.
Hereditatis petitio is brought against A, who possesses, inter alia,
the price of goods belonging to the inheritance, which have been sold
by slaves who still hold the money1. The action will not be de peculio,
hereditatis petitio is an actio in rem. If however the ground of
claim is not sale of any goods, but the fact that one of the slaves is a
debtor to the hereditas (and the defendant claims to be heres)Z, the
action will be limited as if it were de peculio3.
If a slave sells, the actio redhibitoria is de peculio. The text adds :
in peculi~ autem et causa redhibitionis continebitur" and goes on to
explain this obscure expression in terms which shew that causa redhibitionis means either the difference between the value and the price,
or the actual value of the man sold. As the former meaning is
insignificant, since the whole price is in the peculium, the latter is to be
preferred, so that the peculium will contain nat only the apparent res
~eculiares,but also the value of the man whom the vendor will receive
back, if steps are taken by the buyer5. I t follows that the limitation to
the ~ e c u l i u mis not likely to be detrimental to the buyer, though the
text goes on to observe that it is possible even then for the peculium to
be so overburdened with debt to the dominus that the buyer may not
get back his price.
We have hitherto assumed that the relation between the various
~ a r t i e shas not altered since the date of the negotium: we must now
consider the effect of death of the dominus and death, manumission or
alienation of the slave.
,l,h e peculium, in strictness, ceases to exist if from any cause the
dominus ceases to have the slavee. I t is plain that this tnight lead to
injustice, and accordingly a rule was introduced, by a special Edict, that
an owner liable de peculio remained so liable for one annus utilis from
the death, alienation or manumission of the slave7. I t is not a juristic
extension but a separate provisions. This is not without importance.
A creditor de peculio, who thinks the contracting son dead, brings this
actio annalis. He is repelled by evidence that the son has been dead
5. 3. 36. pr.
2 5. 3. 9.
So if in the case of sale the slave who held the money has consumed it.
21. 1. 57. 1.
So Pothier, ad h. 1. But see Otto and Schillillg ad h . I.
15. 1. 3 ; 15. 2. 3.
74~~.7.6;14.1.4.4;15.1.14.1,~.~~~~.,15.2.1.pr.,15.3.1.1;C.4.26.7,11.
2. 1.2)).. Itself juristically extended to, e.g., the cesser of a usufruct, 15. 2. 1. 9.
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more than a year. The son is not really dead at all. There is nothing
to prevent him from bringing the ordinary actio de peculio, for his right
under this edict has not been in issue, and is not consumed1.
The year runs, according to the Edict, from the time quo primum de ea
re experiundi potestas erit2. On its terms this seems to cut down the
action to what might be less than one year from the death, but it is
explained as running only from the death3, and then only if the claim
is already actionable4. The liability is essentially de peculio5, and thlls
there must have been an unadeemed peculium a t the time of the death6,
etc., and i t must have remained with the former owner7. I t covers this,
and what has been fraudulently removed therefroms. I t is subject to the
ordinary additions and deductions for debt, except that the defendant
cannot deduct for debts incurred since the alienation9. So long as the
liability exists the fund is regarded as capable of increase by accretion,
and of loss by any diminution in value, or destructionlo, but as i t has
lost its objective separateness, i t is probable that there can be no dolose
removal after the slave is gone". The condemnation is, as in all cases,
limited to the content of the fund at judgment12. The liability applies
only to obligations entered into before the saleI3, etc., but with that
restriction it covers all cases of "peculiar" liabilityl4.
Though i t is brought under a different Edict the action is in general
the same in form and in essence as the ordinary actio de peculio15. Thus
the intentio says nothing as to the limit of a year: this point is raised
by exceptio16. As the defendant may not have the peculium it has been
thought that the formula contained words expressing this reqnirement17.
But this is nowhere stated, and i t may have been regarded as oficio
iudicis. Indeed if they are wanted here they are wanted in every action,
since even where a sole owner is sued, there may be a peculiun~in the
hands of a bonae jidei possessor or usufructuary18.
So far the matter is clear, but there are difficulties which can best
be considered by taking the various cases of transfer one by one.
1 15. 2. 1. 10. Post, App. n.
a 15. 2. 1.pr.
3 h. t. 1. 1.
4 Thus in conditional obligations, the year ran from satisfaction.
As it was a limit and
not an extension, some actions might be barred earlier, e.g., redhibitoria, 15.2.1.2; 1 5 . 2 . 2 . p ~ .
6 15. 2. 1. 3, obligationemproduci.
6 15. 3. 1. 1.
7 15. 1. 33 -35, 37. 2 ; 15. 2. 1. 7. As to this,post, p. 232.
8 15. 1. 26; 15. 2. 1.pr.
15.1. 38. 3.
10 15. 2. 3.
11 Hence Karlowa (op. cit. 2. 1153) prefers the est of the vulgate to the fuerit of Lenel
15.
1
.
47.
5.
and Mommsen. CD.
-A
-- - 12 15. 2. 3.
Post, p. 229.
l4 e.g. condictio urttva (47. 2. 42), and alienation in fraud of patron (38. 5. 1. 25). The
allusion. in R a g . d a b . 5 , to perpetuity, probably means only that there was a remedy
independent of de pecalio. The Edict covera all modes of alienation (15. 2. 1. 5 6) but only
alienation before the action. I f the deft. alienatespendente lite, he will be liable to'extent of all
peculium in his or the buyer's possession, since it is his fault that he has it not, 15. 1. 43.
15 15. 2. 1. 3.
l6 15. 2. 1-10.
17 e.g. Karlowa, lac. cit.; Lenel, op. cit. 5 104.
18 See, however, Lenel, Ed. Perp. 5 104.
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( a ) Transfer of the slave, inter vivos, by sale or gift. All alienations
are
the same footing1 : both alienor and alienee are liable, the former
for a year, the latter, like any other owner, i n perpetuum. Each is liable
to the extellt of the peculium he holds2. The liabilities are distinct.
*bus the alienee is not accountable for dolus by the alienor3, while, on
other hand, he is liable to the extent of all the peculium in his
hands, whether i t came from the alienor or not4. There can, however,
be no actio de peculio against him, unless the fund in his hand is really
a ,peculium, i.e. unless he has made a tacit or express concessio6. Neither,
if sued, can deduct any debt due to the other6, though the alienee can
deduct debts due to himself, even before the acquisition, on which he
has de peculio against the old owner7. He is in fact choosing deduction
instead of action. If he prefers to sue the old owner intra annum he
may do so, but in such a case he must allow for any peczilium the slave
has with hims. On the other hand, the vendor may have the actio de
pecuZio against the vendee, for claims accruing after the sale, even within
the year, and he need not allow for peculium in his possession9. But he
has no actio de peculio in respect of a contract before the sale, either
with himself or with another slave, even though i t were before he (the
vendor) became ownerlo.
Action against one does not, in practice, bar action against the other
for any balance due, no matter who was sued first". According to
Procnlus, Ulpian and Paul, the plaintiff may choose which he will sue,
but cannot sue both a t once : he must rest on his right to sue again for
any balanceE, there being moreover a rule, that, if he was met in his
first action (i.e. against the vendor) by any exceptio except the nnnua
exceptio, he cannot sue for what, but for the defence raised, he might
have received from that peculium13. But a text of Gaius says: Illud
quoque placuit, quod et Iulianus prohat, omnimodo permittendum

in

creditoribus vel i n partes cum singulis ngere, vel cum uno i n solidum14.
As the ad.joining texts both deal with sale, this is sometimes held15 to be
a conflicting view. If so, i t is an extremely direct conflict, for the
opposite rule is expressed in equally strong terms: potest eligwe16,non

' 15.1.47.6;

15.2.1.6.
2 15. 1. 11. 8.
15. 1. 21. 2.
15. 1. 27. 2. 32. 1.
15. 1.27. 2. If knowing of the debt he has taken the fund away, this is dolose ademption:
without knowledge-a versio, at any rate as to traceable property. Ante, p. 219.
15. 1. 13.
7 15. 1. 11. 8.
15. 1. 27. 6, 47. 4.
9 15. 1. 38. 3.
lo 15. 1. 27. 4-7.
The restriction, due to Julian, rests on good faith. They could have been
deducted aiid earl be recovered, 15. 1. 11. 7, post, p. 230. I f the peculium has not passed there
'8 no reason why the late master sllould acquire rights against the new fund. The end of 15. 1.
11. 7 Seem to mean (it is obscure), that if there was a debt couditionally due to the peculiunz,
at time of sale, and the condition arrives, the old owner can claim out of this, though it is in fact
added to tl?e peculiunz after the sale.
fiestifutio actionis, 15. 1. 11. 8, 32. 1, 37. 2, 47. 3. Post, App. 11.
la 15. 1. 11. 8, 30. 5, 47. 3.
18 15. 1. 30. 5.
" 15.1.27.3; cp.h.t.37.2.
16 Karlowa, op. cit. 1. 1150.
16 15. 1. 11. 8.
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esse permittendrcnz actori dividere actionem'. But the text seems to
refer to another matter. I t s language is inappropriate to the present
case. Cunz si~lgulis,cunb zcno, are not appropriate words for persons
standing in the relation of vendor and purchaser. They denote a group
in the same position. And what p a ~ t e scan be meant ? I t seems most
likely that, as Mommsen assumes, this text deals with a case in which
there are several heirs2.
We have seen that the vendor is liable so far as he retains the
peculiun~. But what is retention of the peculium ? I f the man is sold,
sinepeculio, there is no difficulty. If a price is fixed for the peculium,
that and not the peculictres res is the peczilizimJ. But if no separate
price is reserved for it, Ulpian tells us that the vendor is not regarded
as retaining i t : the price of the slave is not peculiun~'. This is a I ather
unguarded statement,since some of it is clearly the price of thepecztliz~nz.
No doubt, what the rule means, in practice, is, that if the peculizcm were
of any importance, and went with the man, i t was not allowed to pass
as a mere accessory, but an express price was put on it. If the vendor
is liable de peculio, because he has transferred the man czim peculio, with
a special price for the latter, he cannot deduct for debts due to himG.
If the vendor is liable de peculio, because the man was sold without it,
he can deduct only for debts which accrued before the sale: those
subsequent have no relation to his position as owner: his remedy is de
peculio6.
(b) Manumission inter vivos. If the peculium is retained, the old
owner is liable to the actio annalis7. If it passes, the question whether
the new libertus can be sued is perhaps to be answered as in the case of
manumission by will cum peculio" But the cases are not qnite the
same : there is doltis in t h e dominus who hands over the peculium, and
he may be liable on that account. The case is not discussedg.
( c ) Transfer on deathlo. Under this head there is some difficulty,
and, as i t seems, some historical development. There are several cases,
which must be taken separately.
If t h e heirs succeed to both the slave and the peculiuna, the liability
de peculio is, as in the case of other hereditary debts, divided, ipso iure,
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quite apart fmm any division of res hereditariael. But though as heirs
they are liable pro parte, they are also common owners, and thus, like
other common owners, they are liable i n soliduma. Accordingly a
credit,or may choose in which way he will proceed. H e may sue the
heirs, as such, pro parte, in which case the right of deduction will also
be divided, or he may sue any one as being one of common owners, in
solidum. This seems to be the true meaning of a citation from Julian,
which has already been mentioned as being misplaced and maltreated
by Ulpian or Tribonian3. IUud quoque placlcit, puod et Iulianus probat,
om,limodo permittendurn creditoribus vel i n partes cum singulis agere,
vel cum ~ 1 2 0in solidum. Mommsen refers the text to heirs of a vendor,
liable to the actio annalis. But Julian himself elsewhere denies the
to sue one of the heirs by the actio annalis i n solidum4.
If t h e heirs succeed to the peculium without t h e slave, because he
died, or was freed inter vivos, or sold, by the deceased, or freed or legated
by the will, they are liable to the actio annalis for the year or the
unexpired part of its. Each heir is liable only pro parte6 and can
deduct only what is due to him7. Each is liable for dolus so far as he
has profited, and absolutely for his owns. Action against one releases
all, but, as this would operate unjustly in view of t h e limitation just
mentioned, the creditor can get restitutio actionis on equitable grounds9.
Here, too, any of the heirs may be creditors, but, as they are not common
owners they may have de peculio inter sel0. Such a creditor must, presumably, allow for t h e peculium which has come to him". I t may be
added that the slave himself, if he is a heres, is liable depeculiol2. There
can be no personal liability in the freedman : his contracts do not
become actionable against him by his manumi~sion'~. The legatee of
the slave will be his owner and liable as such.
But difficulties arise where the slave is freed or legated, with t h e
peculium. Here i t is clear that views changed, and conflicting opinions
are retained by Justinian14. I n the case of manumissus i t might be supposed that the actio depeculio was inapplicable to him, since i t presupposes

! C. 3. 36. 6 ;

D. 11. 1. 18.

2

10. 3. 8. 4 etc., post, Ch. xvr.

15. 1. 27. 3. Ante, p. 230.
'
15. 1. 14 (where they are not common owners). If one of the heirs is a creditor, it is no
doubt treated as a case of common ownership: there is no question of de pecdio, the matter
a

15. 1. 47. 3.
Of the vendor? Post, p. 231.
15. 1. 32. 2.
He could have deducted before delivery, and can recover by cond. indeb. and ex vendito so
far as peculiunh will go. If now allowed to deduct he would unduly profit, as he has received
the full value of the res peculiares, arid the creditor cannot proceed againat the buyer at least
on accourlt of the oldpeculium.
15. 1. 38. 3, 47. 5. A gift of the slave, cum peculio, creates the same liability as sale
without a price for it, the new owner is liable to the ordir~arya. depeculio; the old owner is not
liable at all, 15. 2. 1. 6, 7. If it were sine peculio, the new owrier is not liable, the old one is
liable to the actio annalis.
7 15. 2. 1. 7.
Post, p. 231.
9 See, however, C. Tli. 2. 32. 1 (C. 4. 26. 13. 4).
'0 Death of the slave leaves tlic actio annalis and nothing more, 15. 2. 1. pr.
As to the
special edict for emancipated sons ete., see Lenel, Ell. Perp. 104.
1

a 15. 1. 33, 34.

s

being adjusted by fumiliae erciscundae (arg. 15. 1. 14). Where one of the heredes was praelegatee of a slave cum peculio, the other heredes had no de peculio against him for what the slave
Owed to dominus, says Scaevola (15. 1. 54, 58). What he owed need not have been handed over
and must
15. 1.
be14;
allowed
15. 2.for
1.in
4,familiue
7. Though
erciseundue.
penalties for delicts to dominus could not be deducted

'

!ante, p. 222) the heir might claim to deduct for damage to the hereditas before aditio, 15.1.27. f.
14. 3. 14; 15.1.14, 30. 1, 32.pr. Paul (14.3. 14) gives the unnecessary reason that there 1s
no communi dicidundn.
15. 1. 14.
9 15. 1. 32. pr.
8 15. 1. 30. 7, 31.
lo 15. 1. 29. pr.
11 Arg. 15. 1. 27. 6, 47. 4.
" 15.1. 30. 2.
18 Post, Ch. XXIX.
l4 Pernice, Labeo, 1.151 sqq.; Mandry, op. cit. 2. 194 a q q . ; Karlowa, R.R. G . 2.1159.
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potestasl, but Labeo, Julian, Javolenus2, and Caracalla in the Codes all
make him liable, and the heres exempt. On the other hand, Ponlponius,
Caecilius, Ulpian (remarking that there had been doubts), and Marcian
(very decidedly), take the view that the heres is liable, the action not
lying against the manumissus4. There is a similar conflict in the
analogous case of legacy to a third person cum peculio: the cases are
grouped together and are, no doubt, governed by the same principle.
It seems clear that the older view was that of Labeo, that the heres was
not liable, and that while this view is held by some as late as Paul,
the view that has by this time really triumphed is that t h e heres is
liable and that he must protect himself by taking security from the
legatee, before handing over the peculium. If he has so guarded himself
he is not liable5. This way of looking a t the matter, coupled with the
fact that Julian6 is clearly talking of a legacy per danznationem, leads
Karlowa7 to think that the dispute applied only to this form of legacy,
that the legatee was always liable in legacy per vindicationem, and that,
after doubts, i t was settled that, in legacy per damnationem, the heres
was liable, even after transfer. This conjecture is more or less confirmed
by the fact that the texts in question speak of a duty on the heir to
hand over the ~ e c u l i u m . But the language of Ulpiari in discussing the
doubt seems inconsistent with this limitationa. Moreover the duty to
transfer the peculium does not imply a duty to transfer ownership:
such language is used where i t is clearly a legacy, per vindicationew~.
Thus Ulpian cites Labeo as exempting the heres, quia neque ad eunz.
pemenerit, which must refer to vindicatio, and Pomponius says that in
this very case he must take security before handing overg.
What is the difference of principle underlying these doubtslO? All
are agreed that possession of the peculium is essential t o the liability:
indeed Javolenus seems to hold t h a t of itself enough, for in a case in
which the peczilium alone is left, he regards the liability as passing in
all except pending actionsll. There is, however, t h e difficulty, that the
nctio annalis is, as the form of the Edict shews12. intended for use
against the former masterrJ. Accordingly the jurists seek to make the
Lenel, Ed. Perp. 5 104. But that is not really material.
In 3. 5. 17 Proculus, Pegasus, Neratius and
Paul may be expressing the same view, bnt they are probably considering only the case of a
gestio begun before manumission and continl~edafter.
C. 4. 14. 2.
4 1 4 . 4 . 9 . 2 ; 1 5 . 2 . 1 . 7 ; 33.8.18.
15. 1. 35; 15. 2. 1. 7. I.e. he can avoid liability by ceding his rights against donee of
veculium. A m . 15. 1. 51.
*
6 33. 4. 1. fo.
7 loc. cit.
8 15. 2. 1. 7. S i eumpeculio
liberunz esse iussit.
9 14. 4. 9. 2. A gift of peculium is not always a gift of thepeeuliares re8 but o ~ i l y
of apars
incerta (ante, p. 193). so that the question might arise in leg. per vindicationem.
lo The question is of the annalis actio: if legatee makes a concessio of the same fund as
peculiuna, he is liable on old debts on ordinary principles.
15. 1. 35; 33. 8. 17.
12 15. 2. 1.pr.
IS Or his heirs, Mandry, op. cit. 2. 376.
a 14. 4. 9. 2 ; 15. 1 . ~ 3 5; 15. 2 . 1. 8 ; 33. 4. 1. 10.
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heir liable, by a n artificial view as to what is retention of the peculium,
to that taken in the case of sale, with which Pa111 associates
this case'. Caecilius holds that he retains it by handing i t over, since
he is thereby released from his obligation to do so, and is thus so much
the better off2. This is subterfuge: if the economic or "beneficial"
state of things is to be decisive, the peculium was never his a t all3.

B. Acrzo TRIBUTORIA~.
The p n e r a l principle of the liability enforced by this action, (which,
like the others, is Edictal,) is that if a slave trades with the peculium or
part of i t to the knowledge of his dominus, (though not necessarily with
his consent,) the dominus is liable so far as that part of the peculium
will go, its proceeds and profits being included, the master having no
right to deduct what is due to himself, but ranking as an ordinary
creditor, the fund being distributed among the creditors pro rata5.
The actual actio tributoria is only the last stage in a rather elaborate
procedure, set forth in the Edict. I t contains a rule that any creditor
of the class stated, can call on the dominus to distribute the merces,
according to the above-mentioned principle-vocatio i n tributum6. The
distribution is done by the master unless he prefers to hand over
the fund as a whole, in which case the Praetor will appoint an
arbiter to carry out the distribution7. The Edict then lays down the
rule that if the dominus fails to make proper tributio, then, and then
only, the actual nctio tribzctoria can be broughta. Of the procedure
in the vocatio, the texts tell us little or nothing. The vocatio is generally
held to proceed from the Praetor ; mainly, i t seems, on the grounds that
the word vocntio is used so often that i t must be Edictalg, and that, as
the dominus and the other creditors are vocatilO,the summoner must be
the Praetorn. The acceptance of this view raises another question. If
the vocatio is by the Praetor, is i t contained in the Edict (set in operation by a creditor), as Lenel seems to hold in his conjectural restoration12,
or does i t require a subsequent act, a decretr~mof the Praetor, as is held
by some writers13? The Corpus Irtris contains no evidence of any such
decretum14,but i t is very faintly suggested by the language of Theophilus,
15. 1. 47. 6.
2 15. 2. 1. 7.
Other jurists hold that to hand it over without taking security is dolus, so that the amount
is Still imputable. 14. 4. 9. 2 : 15. 2. 1. 7.
Mandry, op. eit. 2. 424iyq.; Karlowa, op. cit. 2. 1159.
s14.4.1.pr.-3,5.pr.,5.6,5.11;G.4.72;111.4.7.3.
614.4.1.pr.,5.6.
8 14. 4. 7, 8, 12.
7 14. 4. 7. 1.
10 14. 4. 5. 15, 18.
14. 4. 1. pr., 5. 6, 5. 15, 5. 18, 7. 1. Lenel, Ed. Perp. § 103.
Karlowa, op. cit. 2. 1159.
la Lenel, loc. cit. Thevocatio is however not edicto, but er edicto, 14.4. 1.pr. Karlowa, loc. cit.
IS Karlowa, loc. cit. For others see Mandry, op. cit. 2 . 439, himself disagreeing.
l4 It is not to be inferred from occavioi~aluse of the expressiorl actio t>itrstoria to cover the
whole procedure, 14. 4. 5. 5.
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commenting on the test of the Institutes1 in which this action is treated,
and still more faintly by the corresponding scholia in the Basilicaa. But,
in fact, the assumption that the vocatio issues from the Praetor is somewhat hasty. It is nowhere said that the Praetor vocat : the impersonal
form is always used. It does not follow from acceptance of the view
that the word stood in the Edict. I t does not follow from the fact that
creditors are vocati. The simplest and most obvious view, entirely consistent with the texts, is that the creditor or creditors, who desiderant
tribui, by that act vocant ad tributum the dominus and the other
creditors3. In any case a creditor applies, and the Edict authorises the
dominus to conduct the distribution4.
It is essential that the slave have been engaged in trade. Though
the word merx is used, the Edict covers all kinds of business5,
handicrafts as well as dealing6. But it must be a negotiatio, i.e.
a continuous course of trading, something more than an isolated
negotium'. The trading must have been with the peczilium or part
of its, and the master must have known of the matter, though not
necessarily of the individual transactiong. The texts make it clear that
mere knowledge suffices : it is not ~~ecessary
that he approve. He need
not velle; non nolle is enough, patientia, not voluntas. An attitude of
indifference, non protestari et contradicere, satisfies the Edict lo. Nothing
could be more explicit, and this same distinction is also brought out in
other connexionsll. Yet Mandry12regards scientia as involving voluntas,
on account of the rule that scientia pupilli domini does not suffice13,a
rule that he considers to depend on the fact that such a person is not
willensfakig, which implies in turn that scire is, in this connexion, an
act of the will, i.e. voluntas. But apart from other objections, the real
point of this text is that the effect of the state of mind, whatever it be,
is to impose an obligation, and a pzipillzis cannot bind himself14. The
scientia of a pupillus does not suffi~e'~:
that of his tutor, or of the curator
of a fum'osusla, or of a general procurator does1'.
The right to demand tributio, and, therefore, to share in it, applies
only to creditors of the trade, and in respect of debts due in connexion

E

1 In. 4 . 7 . 3 " d u n y ~ d6 , -rdu Geoadrtlv."
2 Bas. XVIII.2 . 1. n.
The ita ius dicit of G. 4 . 7 2 in no way implies that the vocatio is
by the Praetor.
Cp. the similar language where there is a composition with creditors and they are vocati by
the tutor who made the agreement, 2. 14. 44 ( = 2 6 . 7 . 59).
4 14. 4 . 5. 19, 7 . 1. If he prefers to leave it to an arbitrator, there is no reason to think he
loses his right to share, as is sometimes said on the authority of a dissidence among the
Byzantine scholiasts, 14. 4 . 7 . 4 . Cp. Mandry, op. cit. 2 . 437.
5 Including slave trading though slaves are not nierces, ante, p. 39.
6 14. 4 . 1 . 1 .
1 See 14. 1. 1. 20, and the constant use of the word neqotiatio.
8 14. 4 . l . p r . , 5 . 11.
9 8%'
scierit servum peculiari merce negotiari, 14. 4 . 1. pr.
10 14. 4 . 1 . 3.
14. 1. 1. 2 0 ; 9 . 4 . 2 . 1 ; 50. 16. 209.
12 op. czt. 2. 427, 8 .
18 14. 4 . 3 . 2.
1' Effect of death or supervening insanity of dorninw on later transactions is not discussed,
and analogy does not help; there is similar lack of authority in other cases under these edicts.
Ante, pp. 168, 170; Mandry, op. cit. 2 . 428.
15 14. 4 . 3 . 2 ; 50. 17. 110. 2 .
17 14. 4 . 5. pr.
16 14. 4. 3 . 1.
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,ith it'. I t is possible on the words eizm rei causa, and nomine, that the
creditor must, as he naturally would, be aware of the connexion of his
contract with the tradez. This is denied by Mandry, who thinks
objectiveconnexion enough3,but he hardly seems to distinguish between
knowledge of the business, and knowledge of the master's scientia.
~ ~ tin any
h itext~j~lstifies
~
the view that any knowledge of this last
kind was needed4. The contract need not have been made with the
slave himself: i t might be with his institor, or if he were an exercitor,
with his magister navis, provided that the exercitio were to the master's
knowledge! We are told that the dominus comes in velut extranew
and that debts due to him, or to a person in his potestas7, or
to any master if there are several8, are brought into account. Rut there
is one important distinction : these persons are not, like other creditors,
confined to debts connected with the business. All debts due to them
can be proved, of any kind, and even if they accrued before the trade
existed. The rule is somewhat illogical, and seems to have been
developed by the jurists on some ground of justice. Labeo accounts
for it by saying, suficere enim quod privilegium deductionis perdidit?
If a slave has several businesses of the same or different kinds, the
tribzitio is made separately for each one, and thus a creditor will be
confined to the trade or trades, in connexion with which his contract
was madelo. The rule, no doubt juristic, is explained by Ulpian as
based on the fact that credit mas given to that particular business,
which, if the slave had two businesses of the same kind, is not certainly
true. He adds that the other rule might cause loss to one who dealt
with a solvent business, for the benefit of those who had trusted an
insolveat onell. The fund available for distribution covers not only
stock and its proceeds, but tools of trade, vicarii employed in the
business, and debts due to itla. Obviously i t does not cover goods
entrusted to the slave for sale: these and goods deposited for custody
and the like can be vindicated by their owner13. I n the same way a
creditor with a pledge can enforce i t against the other creditors14. The
division of the fund is p r o rata among the creditors who have proved
their claim, and so far as the texts go, there is no indication of any
' 1 4 . 4 . 5 . 4 , 1 5 , 1 8 ; ( 3 . 4 . 7 2 ; In.,4.7.3.
On this view a casual transaction with one who afterwards turned out to be managing
"ch a business would not suffice.
02). cit. 2 . 429. Seepost, App. I.
Ulpian speaks of creditors giving credit to the merz: he does not speak of the dominw,
14. 4 . 5 . 15.
I t is called quasi tributoria, exemplo tributoriae. This is
14. 4 . 5 . 3 ; 14. 1 . 1. 20, 6 .
the contract is not the sI%eps.
614.4.1.p~.
7h.t.5.9.
8h.t.5.10.
9h.t.5.7.
10 h. t. 5 . 1 5 , 1 6 .
l1 HOW
in such a case debts due to the master not attaching to any business were dealt with
does not appear : perhaps chargedpro rata. Mandry, op. cit. 2 . 433.
la 14. 4 . 5. 12-14.
1s h. t. 5 . 18.
There must be an actud pledge: the mere fact that all the stock had been bought from
One creditor and he was unpaid gave him no priority, h. t. 5 . 8 , 1 7 .
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privilege for particular debts. I t does not appear whether the m e r ~
is sold or distributed in kind. Two texts do, indeed, suggest sale of
it], and no doubt this would usually be the most convenient course, but
there is no indication that this was necessary, nor are we told of any
rules as to the conduct of the sale. But there is not here, as there is in
the actio de peculio, any preference for first comers'. The demand of
one creditor does not compel others to come in3: it merely authorises
them to do so, and thus, if less than the whole number appear and
divide the fund, they must give security for a refund on account of other
claims by outstanding creditors, and for any debts, due to the dominus,
which may not then be reckonable4. I t may be presumed that if the
donzinus or a creditor who has come in has deliberately refrained from
proving any liquid debt, he cannot avail himself of the secnrity6.
I t is in carrying out the distribution that the dominus may incur
liability to the actual actio tributorias. Mere failure to carry out his
duty properly is not enough: there must have been dolus7. Liability
does not arise if the act were done by mistake and not persisted in after
discovery of the errors. Of course dolus may take many formsg. One
text on the nature of the necessary dolus raises a curious point. Labeo,
deciding a doubtful point10,observes that if the dominus denies, cuiqzcum
deberi, this is such dolus as justifies the action, for which view he, or
Ulpian, gives the reason alioqziivz expediet donzino negare. No one can
have doubted that refusal to satisfy a liquid and known claim was dolus:
this cannot have been the doubtful point. The real question is: if a
creditor claims tribz~tio,and the master says there are no debts, and
there is therefore no tributio, can this be said to be dolus i n tribuendo?
Yes! says Labeo, otherwise a master need never be liable to the action.
Dolus must ou general principle be proved by the plaintiff, and in
its absence the defendant is entitled to absolutionll.
If the slave of an i n ~ p z ~ b eor
s f i ~ r i o s u s trades, sciente tutore we1
curatore, we have seen that there may be tributio. But he is not to
profit or lose by his guardian's dolus, and we are told that he is liable
only so far as he has profited. Pomponius thinks he is liable, but
1 h. t . 7. 3, 12. The language rregatives tlle hypothesis that tlle method Was similar to that
in honorurn i~enditio.
3 h. t . 6 .
9 Mandry, 01. cit. 2. 437.
4 See, e q . , h. t . 5. 19, 7. pr.
Probably security for possible refund was always taken.
5 The case was not likely to arise. Though tlie tributio exhausted the claim to that particular
fund, it had, so far, no novatory effect: the creditor might still sue de peculio for any unpaid
halsnce
-.-..- -.
h . t . 7 . 2.
7 n. t . 12.
8 h . t . 7 . 3.
9 Paying himself too much, paying another too little, not paying the right amount into the
fu11(1,wasting tlie assets, not enforcing debts etc., Ii. t. 7 . 2 4 .
1 0 .".
h t". 7.. 4-.
l1 Hence a difficulty. If the action was brought, e . 9 . on account of denial of the debt, and it
appeared that the money was due but the donlinus had acted in good faith, what was the result?
If it was made clear before the actioll, to persist in the refusal was dolus (h. t . 7. 2), but what if
the exl~lanationwere after litis contestatio?
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will be discharged by cession of the actions which the facts have given
,.in, against his pardian. Ulpian agrees that a t any rate he must cede
those actions1. But if the incapax, during or after the incapacity, but
while he is deli capax, is hiinself guilty of dolus, he is liable : the
gllar,jianJs scientia is needed to bring the Edict into operation, hut the
ward's dolus suffices2.
The action is perpetua though the slave be dead3, and i t lies against
the heres, or other successor, only in so far as he has received anything.
Hence if the slave is freed by will, and his peczllium is left to him,
Labeo says the heres is not liable, since he has not received the peculium,
and has committed no fraud. But we have seen that i t is his right
and duty to take security for peculiares actiones4, a t least according to
the view which prevailed, and, accordingly, Pomponius here observes
that if he has failed to do this or to deduct, he is liable, since this is
dolus in him6.
~t is clear that these last rules have a very delictal look, and it is
colllmonly held that the action is essentially delictale, partly on the
evidence of these rules, and partly on that of the use of' the expression,
dolum w ~ a l u mcoercet domini7. But we are told by Juliana that the
action, non de dolo est, sed rei persecutionem continet, from which fact he
deduces the further rule that i t is perpetz~tc against the heres, though
the slave be dead, quamvis non aliter q u a m dolo interveniente con~petat.
This language seems to negative delictal character, and 31andry8 holds
that the action is contractual, and grouped with the other actiones
adiectitiae yualitatis. H e observes that there were other actiones based
on dolus, but contractual, e.g., depositi, and it may be added that the
rule that heres was liable only so far as he profited applied there toolo.
He points out that if a vicarius traded sciente ordinario, the master Iyas
liable de peculio ordinarii, and the debts due to ordinarizts were not
deducted": this he regards as an uctio tributoria de peculio, and as
negativing the delictal character of our action, since de pecztlio does not
lie on delict. Karlowa12contends that this action is not tributoria a t all,
but an ordinary actio de peculio, given on the peculium of the ordinarius for contract by vicarius made with his knowledge. But such
an actio de peculio is inadmissible: there is no way of harmonising this
text with ordirlary principle except by treating it as a tributoria de
peculio13. I t may be said, further, that the place of our action in the
Edict", and its treatment in the institute^'^ indicate that it is an
14. 4. 3. 1. The rule differs in form, though perhaps no more, from that laid down in de
Pecz~lio,ante, p. 218.
14. 4. 3. 2,4.
3 h. t . 7 . 5, 8.
4 33. 8. 18; ante, p. 232.
5 14. 4. 9. 2.
"ee the literature cited, hlandry, op. eit. 2. 460.
14. 4. 7 . 2. Earlowa, op. cit. 2. 11G2.
"JJ.
f i t . 2. 450.
8 h. t . S.
lo 16. 3. 1. 47.
11 14. 4. 5. 1.
'3 Post. pp. 243 sq.
1 % ~ . cit. 2. 1163.
" Leuel, Ed. l'erp. 5 103.
'"11. 4. i.
3.

'

238

Actio Tributoria : Consumptio litis [PT. I, CH. 1~

ordinary actio adiectitiae qualitatis, of like nature with the rest, and this
seems the better view1.
Between this action and that de peculio the creditor must choose, for
having sued by one, he cannot fall back on the other2. Mere vocatio
i n tributuw~will riot bar actio de peculio: the facts thus ascertained
will determine his choice, since, in the absence of the acttions by which
he can recover i n solidurn, the actio de peculio may be, on the facts,
the best. There is no need to prove dolus, and though the dominus
can deduct, the fund may be so much increased as will more than
counterbalance this3. On the assumption that the action is contractual,
there is no reason to see, in this rule of choice, anything more than the
ordinary consulnptive eff'ect of litis contestatio. But those who think
the action delictal cannot accept this view, for i t would then seem that,
on the analogy of the concurrence of actio Aquilia and a ~ontract~ual
action, the one does not necessarily bar the other, as to any excess
recoverable by it4.
Presllmably the action exhausts the claim to the then existing
merg, and presumably also, there may be a renewed vocatio for later
additions, to the same extent as there might be renewal of the actio de
peculio.
There is little authority as to the relation of this action with the
other Edictal actions. We are told that, as the facts which would base
institoria (or exercitoria) cannot base tributoria, the bringing of the
former has no effect on the right to bring the latter, and probably the
converse is true5.
1 Nothing important turns on the point, as it does not help us to reconstruct the formula of
which we know nothing. Lenel, Ed. Perp. $ 103. The action has a certain penal character. The
defendant must account for all that he would have handed over apart from dolus, 14.4. 7.2. He
may thns have to pay more than the peculiun~now contains, since it may have been diminished
by accident.
2 14. 4. 9. 1.
h . t . 11; G . 4. 74 a ; In. 4. 7. 5. Where one creditor had brought de peculio and another
tributol-ia, the owner could deduct, in de peculio, any sum he had unduly paid to himself, in
the distribution, in payment of debt due from the slave, since, as he would have to refund it, it
was still due from the slave, h . t . 15.
4 Thus Karlowa holds (op. c i t . 2. 1164) that he is conlpelled to choose on grounds of
fairness, as against other creditors and the domiaus. Choice of this action did not of course bar
de pecr~liofor any otlier debt, h. t . 9. 1.
As to the procedural relations of the various actions see
5 As to these points see App. 11.
(3.4.74; I n . 4 . 7 . 5 ; D.14.5.4.5etc.

CHAPTER X.
SPECIAL CASES.

SERVUS VICARIUS. S. FILIIFAMILIAS.
S. IN BONIS. S. LATINI.

YE are told in the Sources that servorum u n a est condiciol. This
expresses, in an inaccurate way, a fact ; i.e. that in general all
slaves are in the same position, in that their faculties are derivative.
The slave, as such, has scarcely anything that can be called a right, and
the liabilities of most slaves are much alike. But whatever Justinian
and his authorities may mean, there is no evident sense of the phrase
in which it is exact. In social standing there is the widest difference
between different slaves. I n legal capacity they differ, if not so
widely, a t least considerably. These differences are however for the
most part not due to any peculiarities in the slave, but result from
something affecting the holder, or his title, or from something in the
authorisation conferred on the slave. A slave with peculium is the same
kind of slave as one without. So in the case of a derelict slave, or one
pendente usufructu manumissus. But there are some cases which cannot
be so explained away. Such are that of the statztliber, who has a sort
of incapacity to be jurally injured, though he is still a slave, and those
of servi publici p o p l i Romani, servi $scales, and, possibly, servi rnunicipii,
who have privileges not distinguishable from property rightsz.
Real or apparent, inherent or resulting from their special relations
with other persons, these distinctions need discussion: accordingly we
shall consider the special cases in which the position of the slave causes
exceptional results to flow from his acts, or from acts affecting him. As
the cases are for the most part quite distinct, no attempt is made a t
anything more than rough grouping.

The servus vicarius, in the sense in which the expression is here
used, is one who forms part of another slave's peculiuln. Erman3 traces
1. 5. 5. pr.; In. 1. 3. 4; Theoph. 1. 5.
The slave informally freed before the lex Iunia, and the selvus poenae.

C. Th.
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And see

Erman, Servus Vicarius, eh. 1, 5 4. This valuable monograph has been much used in
the preparation of the following remarks. It has a good list of texts and inbcriptioris. The
author deals largely with the L'Fan~ily
Law " of the mutter.
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the name to the practice of allowing slaves to procure others to serve as
deputies for them, in their special services to the master, but, as we
know him in the Sources, the vicarius is not an agent or deputy for the
principal slave, except in the same degree and way in which a seruus
ordinarius may be said to be a deputy for his master. Legal texts
dealing with vicurii are few, a circumstance which proves not that
they were few, but that they were not legally important. Thus of the
existing texts a large proportion deal with them only as chattels, and
there seems to be only one1 which refers to the acquisition of property
by a vica~.ius,though others mention vicarii vicum'i2. On the other
hand there are several which deal with contractual liabilities incurred
nomine vicarii, a fact which suggests that they usually belong to persons
like dispensatores and institores, acting indeed as clerks to these3. The
value of' the principal slave bears no necessary relation to that of his
vicarius, which may be much greater, especially in the case of an old
slave who has amassed a large peculizcm4.
As the peculizcm is de facto the property of the slave, so, necessarily,
is his vicarius. This conception is allowed to determine points of
construction in wills in a striking way. Ulpian quotes Pompollius as
saying that a gift of'servinzei will not include vicarii5. But it is clear
that this could not always be so: there must have been some circumstance raising a presumption that all slaves were not included.
Other texts go in the same direction, but there is always something to
raise a presumption. Alfenus says that if his peculiun~is left to a freed
slave, and the will also contains a gift to X of olnnes ancillas meas, this
last does not cover ancillae in the peculitcn~~.Here the rule really is
that the specific gift takes precedence of the more general7. U7here a
slave and his cicurius were freed arid given their yecztlia, a vicarius
vicarii did not become comrrioli, a rule expressly based on voluntas
testatoris, which ~vonldhardly have been necessary if, as a matter of law,
a vicarius was not regarded as the property of his master's owners. All
these, being coristructions of wills, shew only what mas the common
mode of speech which the testator was likely to have used, and the rule
goes no further. Ermans indeed seems inclined to consider it as more
15. 1. 31.
%.g.33.8.6.3; 33.8.25.
Erman, o p . c i t . $§ 4 , 5 . He comes to this co~lclusioi~
largely on the evidence of inscriptions.
21. 1.44.11r. I t u ~ u snot
t be ii~ferredf r o n ~the \\.ord accedzt that vzcariziu was an accessory.
I11 a legacy of s e v v w czi~bvicariis, t l ~ elegacy of vicarii is g o d , though s e n w be dead. In. 2.
20. 17 ; D . 33. 8 . 4 . If the slaves on a fanil are -pledged,
- uicarii not employed there are uot
iuclu(lec1, 20. 1. 32.
6 33. 8. 15.
5 92. 73. 5 .
7 50. 17. 80. A 2)eculiunb including a r i c a ~ i t r swas left; there was a gift of liberty to the
vicarius: it took effect on that grouiid, 40. 4 . 10. pr.
8 33. 8 . G . 3 . \Yl~ereL'all the slaves dwellillg on a farm" were left, Ulpian quotes Celsus as
~ ~ 7 . 12. 44;. cp.
holdiiin that this did not cover ticarii e o r u ~(33.
. 20. 1. 32), a rule which is
s o l u e d ~ a tobscure.
9 ''2'. tit. 450.
1
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important, and cites a text dealing with construction of an agreement,
as laying down the same rule. But i t does not: the construction there
applied excludes all slaves only momentarily on the farm, whether
viCariior not1. In one textg, dominus (D) and slave (S) have a
comEon slave, V. D, by will, frees S, cum peculio, and also leaves V to S
and L. Laheo and Trebatius agree that L gets only a quarter. That is,
special gift is not contemplated as destroying the general gift: each
covers half. PothierS considers this to be due to the fact that, as the
special pft covers something not in the general gift, it can be given a
nleaning without infringing on the latter, and is therefore so interpreted. But it is a t least equally likely, since the authors are early,
that it expresses a logical rule on which the principle of construction by
volzLntashas not made, as yet, much inroad.
TWOtexts are difficult. A slave, S, is freed, cum peculio, and his
vicarius,V, is left to T. Julian says, teste Scaevola, that what is ipso iure
deducted from the legacy of peculium on account of debt to domninus,
goes to T, the legatee of the vicarius4. This obscure text may perhaps
mean that Julian does not here apply the rule that a specific supersedes
a general legacy. There are thus two legacies of V. But that to S is
only of a part of V, since part of him is not i n peculio, by reason of
debts9 That part of V which S does not take goes to T, who thus will
take more than half. They are in fact re coniuncti as to a certain part
of V. This they divide. T takes the rests.
Another text says that a legacy of vicariw includes one of his
peculium7. This is so contrary to principle, and to express textss, that
it gives rise to doubts. The opening and concluding clauses are
regarded by Gradenwitz as interpolateds. This of itself would throw
doubt on the rest which though short is the most important part. But
this looks as doubtful as the other parts: Ulpian is as little likely to
have said p t u m u s as to have described himself as a slavex0.
Except for one unimportant chance allusionll, the texts seem to be
silent as to acquisition and alienation by vicarii. This is probably due to
absence, or rarity, of practice. The wicarius is the lowest class of slave
and probably rarely acts independently. As a clerk he contracts, and
there are difficult questions to answer, as to the effect of his contracts.
It is easy to see that similar difficulties might arise in connexion with
iura i n rem, and rarity seems the only explanation of the silence of the
20. 1. 32. I t implies that if definitely employed on the farm vicarii were included.
33. S. 22. 1 .
8 ad h. 1.
4 33. 8 . 21.
Ante, p. 225.
Other explanations: Pernice, Labeo, 1.383 (somewhat similar) ;Mandry, Familiengiiterrecht,
1. ?93_; Pothier, ad h. 1.
' YS. 8. 6.2.
8 e.g. 33. 8 . 24.
9 Gradenwitz, Interpol. 215.
lo To complete the account of him as a chattel it should be said that the ordinary warranty
Of sompness exists on sale of vicarius. But, apart from express warranty, mcarii, included in
a Peeukum sold, are sold tales qrales, 2 1 . 1 . 3 3 . p r .

'
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Acquztritions by Servus Vicarius
texts. It is not desirable to occupy much space with speculation: i t
must suffice to suggest a few of the questions which arise. I n general
i t is clear that he acquires to the servus ordinarius, his acquisitions
forming part of the peculium; but i t is also not to be doubted that
he can acquire, directly, to the dominus'. This would result from
i w s u m , and perhaps, though this is not so clear, from acquisition
nominatim to him. The ordinary results of his operae will go to
servus ordinarius2. But will acquisitioris ex re domini go to the
dominus directly or into the peculium? At first the former seems
obvious, but i t cannot be called certain. There is more or less of a
relation of joint ownership between dominus and ordinarius, but we
cannot apply the rules of common ownership: these would make s~icll
acquisitions common3, but so they would acquisitions ex operis. The
relation is more like that of usufructuary and owner, but even this
analogy is imperfect since a legacy to the vicam'us would probably go
t,o the ordinarius. On the other hand it is not like the case of a servus
peculii castrensis4, since the dontinus certainly has a real right in the
slave. We know that for acquisition of possession i n re peculiari5, the
knowledge of dominus is not needed, and no doubt an analogous rule
applies here. The difficulties which arise in connexion with bona fides,
and similar matters, in relation hereto, can be judged from those which
arise in the case of an ordinary slave6. In relation to the acquisition of
a usufruct by will, i t is not possible to say how far the life of vicarius
or ordinahus set a limit of duration7.
I t is surprising that there is not a single text dealing with a claim
by the master on a contract by vicurius, though there are many texts
dealing with liability on his contracts. Of course the right must vest
in the master; the distribution of any proceeds of action being determined by the rules of acquisition as between the master and the
ordinarius, of which we have had to admit ignorance.
I t is not possible to consider the further complications which result
in all these cases if the vicarius has himself a peculium. But since we
shall have to deal with the liabilities resulting from his acts, and are
not in this case left so much in the dark by the texts, i t is important to
say a word or two about his peculium. We are told that gift of a
peculium to a slave is a gift of one to his vicariuss, which no doubt
means that ordinarius can give him one without further authorisation
from the dominus. As the p e c u l i u ~ f of
~ vicarius is part of that of
3 Post, Ch. x v ~;. cp. 33. 8. 22. 1.
a 18. 1. 31.
Erman, op. cit. 452-455.
6 Ante, p. 135.
5 Ante, p. 200.
49. 17. pass.
Ante, p. 152. So, in institutions, the question for whom he acquired was probably
decided on principles similar to those applied between owner and fructuary (pout, Ch. xv.). NO
doubt owner must assent, and it was the knowledge of vican'ns which was material for cretio,
ante, p. 143.
8 15. 1. 6.
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ordincskw this is enabling another person to pledge the owner's credit,
to the extent a t least of part of the peculium. I t does not follow from
this that a slave with libera administratio can confer a similar right on
his vicarius: indeed the absence of texts dealing with alienations by
,,jcarius suggests that this is not so1. The principles of concessio
peculii were fixed, as we have seen2, early, and not in view of any
resulting obligation. But a gift of administratio is a later idea and
definitely authorises alienation. It is by no means obvious that a
delegation of this power should proceed as a matter of course. It is
to be remetnbered also that, so long as a peculium exists, contracts,
even if p-ohibited, bind the masters, but this is liot true of specific
under an existing admi,nistratio4.
The ~ e c u l i u mmay consist wholly or in part of property given by
the owner of the ordinarius6. I n arriving a t the actual content of the
pwulium, complications result from the existence of debts between
ordinarius and vicarius. Thus a debt of ordiizarilcs to vicarius is not
deducted in a legacy of peculium ordinarii6, for obvious reasons, though
it is in strictness a debt to a conservw, while conversely a debt of
vicarius to ordinarks will be deducted from a legacy of peculium
vicarii.
Upon the liabilities created by the contracts of vicarius, there is a
good deal of authority, not all of a very intelligible kind. The chief
difficulty is due to the fact that, besides the liability of the master to
the extent of the peculium vicarii, which certainly exists, however i t may
be enforced, there is, or may be, also, a secondary liability limited to the
peculium of the ordinariw, for acts done under his authority, or with
his knowledge, such that, if done by the ordinarius, under the authority,
or with the knowledge, of the dominus, they would impose a special
liability on the latter.
Before entering on the difficulties of the texts, i t is necessary to face
an important question. We have seen that the vicarius is the slave of
the ordinurius, and only secondarily the slave of the dominus. But this
noti011 can be ~ u s h e dtoo far. One critic7 goes so far as to say that as
vicarius was not directly the slave of the dominus, no direct actio de
peculio, etc., could be brought against the dominus on his account, but
that all such actions took the form of an actio de peculio ordinami,
vicarii nomine, a view which leads Affolter to such awkward forms as
actio de peculio ordinarii de i n r e m verso vicarii nomine, and actio de

' See, however, Erman, op. cit. 477.

a Ante, pp. 187, 196.
Ante, p. 213.
4 Ante, p. 204.
15. 1. 4. 6. As to what was in hispecrlim, no doubt rules analogous to those as between
Owner and ordina~iuswere applied. He and his peculiun~were in that of ordinan'w, but of
" w e he was not in his ownpecrlium, 15. 1. 7. 4, 38. 2 ; 33. 8. 16.1.
33. 8. 9. n r ~
AffolteirG. Viert. 42, p. 351; Z. 8 . S. 23, p. 61.
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peculio ordinarii quod iussu vicarii nomine. This view is rested mainly
on principle, reinforced by the consideration that the direct action
cannot be made out from the texts, while this indirect form is often
mentioned. Bnt the facts are otherwise. An actio de peculio vicarii
is mentioned a t least three times1, and, for Affolter's form, he gives no
reference, and search has not revealed any instance. We have seen the
dominus giving money to vicarius for his p e c r c l i u ~authorising
~~,
ezercitio
by the vicarius3, having knowledge of his trading4, and benefiting by
versio i n rern eizts of his acquisitions5. The evidence is overwhelming in
favour of a direct actio de peculio on contracts by vicarius.
The rules as to deductions from the peculium vicarii present little
difficulty. In an action de peculio ordinarii, debts doe from vicarius to
dominus or a conservtcs can be deducted, but only from the peculium of
vicarius, since outside that they have no existencee. The next text7
applies this principle to legacy of peculium ordinarii, and elsewheres
Africanus points out that they cannot be deducted, even to the value
of the aicarius himself, since he is not a part of his own peculium.
Debts due from the ordinarius to him are not deducted though he is a
conservus, since this wollld only mean removal of the sum from one part
of the available pecztlizcm to anotherY. Conversely debts due from
dominus to vicarius would be i n pecrclio ordinarii, while debts due from
vicarius to ordinarius would be neglected. I n an actio de peculio vicarii,
debts due to the dominus or ordinarius are deducted'o, and, conversely,
debts from them are added so far, in the case of ordinurius, as his
peculium will go. Erman points out" that this may practically have
much t,he same effect as if vicarius were in his own peculium. A
creditor of peculium vicarii, enforcing a claim against ordinarius, might
have the right to claim vicarius, or his value, as a part of pecz~liunz
ordinarii la.
It is also held by Erman13 that debts due to dominus from ordinarius
can be dedncted in an actio de peculio vicarii, since he is entitled to pay
himself out of any part of the peculium of ordinarius a t any time. H e
regards the right as subject to the limitation that such a payment might
be dolose removal from t h e peculium, if the rest of the peculium
ordinarii would suffice to pay it. The same result would be reached by
the rule that deduction can be made only, si non hoc alizcnde consequi
potuitl? I t may be doubted indeed whether i t could be dolus to pay

yourself with your own money, and. moreover, any debt deductible a t
all is, ips0 facto, not in the peculium: there can be no question of
removall. This circumstance destroys the force of the analogy set u p
by Erman between this case and that of a man who pays his own debts
with the pecz~lium of a slave, to the prejudice of the creditors of the
latter2 But i t is not clear that the right of deduction for such debts
exists a t all, even so limited. I t seems to be asserted in one text3, but, as
Affo]ter remarks4, the allusion is, on the face of it, to a n actio de peculio
ordinarii And there is a text which throws doubt on it. Africanus tells
uss that if under a contract by vicarius, sometlling is versum i n peculium
ordinar&, the creditor has a n actio de i n rern verso, de peculio ordinarii,
and therefore sub,ject to deductions for debts due to the dominus from
that peculium. But if i t is versum i n rem domini there is no deduction
for debts of the ordinarius. There will certainly be a deduction for
debts
due to the dominus from the wicarius6, since such debt, on
.--general principle, destroys a versum7. But if Ernian's view is correct,
debts due from ordinarius ought to be deducted too, for they would be
covered by the rule that a dominus can set off against a versum what he
may claim from the peculium of the slave who made the versio.
One text dealing with actio de peculio is difficult. We are told that if
an actio de peculio ordinarii has been brought there can be no further
actio de peculio vicarii, but that if an actio de peculio vicarii has been
brought, there may be a n actio de peculio ordinariis. Leaving out of consideration the question of consumptio litiso, the difficulty remains that,
as i t is a transaction of the ordinnrius which gives de peculio ordinarii,
and one of the vicarius which gives de peculio vicarii, i t is not easy to
see what this transaction is, which may Rive rise to either. We might
of course suppose a transaction in which they both took part, b u t i t is
more likely that the case is one in which the iicarius mad; the contract
with such privity of ordinarius as, if i t had been of dominus, would have
given an actio in solidurn. We shall have shortly to consider such cases.
There is little authority as to the actio de i n rern verso. So far as
the versio is in rern domini the ordinary principles apply: the versio is
liable to cancellation for debts of the vicarius, but, as the text says, not
for those of ordinarizlsl0. But, if i t is i n peculium ordinarii, the action
is subject to another limit. I t is practically de peculio ordinarii, and
like any other such action is temporary, (not, as an ordinary actio de i n
rem verso is, perpetual,) and liable to be limited, by the death of the

1 1 4 . 3 . 1 2 ; 15.1.19.pr.; 15.3.17.1.
3 14. 1. 1. 22.
2 Pomponins treats it as the normal case, 15. 1. 4. 6.
6 15. 1. 17, 38. 2.
5 15. 3. 17. 1 .
4 14. 4. 5. 1.
8
33.
8.
16.
1.
7 15. 1. 18, 38. 2.
8 In. 4. 7. 4 ; G. 4. 73; D. 15. 1. 17. In 33. 8. 9 the same principle is applied to legacies.
l1 op. cit. 475, 6.
10 15. 1. 17.
12 1 5 . 1 . 3 8 . 2 . This is all Ermau means, though he once speaks of vicarius as actually in
his ownpeculium (p. 4753. Affolter seems to treat thls as Erman's real view, Z. S. S. lac. cit.
1 4 15. 1. 11. 6.
1s op. cit. 475, 479.

It is in no sense solutio. This is brought out in two tests dealing with vicarii. 15. 1 . 11.
4, 5 has already been considered (ante, p. 224). See also 10. 3. 25. This principle is not
affected by the rule that in some cases deduction is allowed only si dolo careat, 15. 1. 9. 4.
This has no connexion with the rules as to dolose removal.
a op. cit. p. 479.
4 &it. Viertel., loc. cit.
15. 1. 17.
15. 3. 17. 1.
Molter, loc. cit., denies this.
7 15. 3. 10. 7, 8.
15.1.19. pr.
10 15.3.17.1. It does not mention debt of vicarius.
9 Post, App. u.

Servus Vicarius. Aedilician Actions
ordinarius, to an annus utilis, and to be cancelled by his debt to the
dominus. Africanus observes that the actio de peculio et in rem verso
is here brought on the peculium vicarii, and that i t may seem odd that
i t should be affected by the death of the ordinarius. But, he adds,
ea res cannot be in the peculium vicarii, except so long as the peculiunL
ovdinarii exists. The ea res is the versunz, the reason being, as is
said above, that the liability only arises by the intervention of the
ordinarius, and is therefore subject to the limitation attaching to other
obligations established by him. I t does not mean, as the glossators
supposed', that the peculium vicarii, and therefore all liability on his
contract, ended with the peculium ordinarii. Whether that endured
after the death of the ordinaritis depended on the action of dominus: if
he left it, it was still peculium. All that is needed is that he does
not take i t away2. There seems no reason to think Africanus adopted
the form ea res non est in peculio vicarii when he meant "there is no
peculium vicarii3."
The meagreness of the textual authority4strongly suggests that these
cases were rare, and it may be that the discussion is mainly academic.
An impression of the same sort is left by the one text6 which deals with
actio tributoria. I t leaves so many practical points undecided that the
general result is not very informing. If the trading was with the
knowledge of dominus but not of ordinarius, there is a direct actio
tributoria6. The effect is that debts due to the master come into tributio,
but those to ordinarius do not, but are deducted in full, notwithstanding the rule that debts due to conservi come into tributio7. If the
ordinarius alone knew, the text says there is an actio depeculio ordinarii, such that what is due from vicarius to dominus is deducted, but
not what is due to the ordinarius. The text expressly contrasts this
with actio tributoria, and this seems to imply that i t is not itself such
an action. But, as Erman rernarkss, i t is incredible that the whole
peculium of ordinarius should be liable on such a contract, not of his
making or authorisation. I t would be to put the case on the same level
as that in which the ordinarius has given iussum for the contract. The
"inelegantia" of this is obvious. If i t is tributoria, the fund available
is the merx peculiaris vicarii, as in the direct nctio tributoria, but the
present one has the disadvantage of being liable to extinction by the
cesser of peculium ordinarii from any cause, and, further, that debts
due to dominus are deducted in solidum, while in the other they come
Erman, op. cit. 481 sq.
a 15. 1. 7. 1.
15. 3. 17. 1. This text contains the only allusion to quod iussr, nomine vicarii. Apparently
the rules were the same.
4 14. 3. 12 also contains a reference to de in rem verso,post, p. 248.
6 14. 4. 5. 1.
6 Affolter, =it. Viertel., 1900, who denies any such direct action, does not deal with this text.
7 14. 4. 5. 9.
op. cit. 488.
1
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into trihtio. But as debts to ordinarius are probably commoner, and
as to these the rule is reversed, this may be rather an advantage. The
general result is more rational, and is not wholly excluded by the fact
that the
is expressly contrasted with actio tributoria. Such an
action cannot be, properly speaking, tributoria, since the negotium is
sciente eo cuius in potestate est, as the Edict requires1. It can be
utilis or ad exemplum tributoriae.
only an
There is a still further difficulty. If both knew, we are told that
the creditor has the choice of these two actions, sic tamen ut utrumque
tribuatur. If this applies to both actions, i t is difficult to see the meaning of the option, so long as there is any choice, (i.e. so long as peculium
,jrdinae subsists,) since the merx available is the same, the claims are
the same, and the same debts are brought into tributio. If the words
quoted apply only to the direct actio tributoria, as Erman seems to
hold2, then this must always be the best, since the debts due to dominus
would be deducted in solidum in the other. I t is difficult to suppose, as
Erman does, that the option is mentioned only with a view to symmetry.
The option indeed suggests that the action which is not tributorin
is the ordinary de peculio ordinarii, in which the fund would be
different. We have seen above that this leads to an inadmissible result.
I t is difficult to avoid the impression that the whole thing is an nnconsidered dealing, either by Ulpian or by Tribonian, with a topic which
did not arise in practice, and that impression is strengthened by the
omissions3.
If a uicarius acts as magister navis or institor for the dominus, the
ordinary rules apply4, these actions having indeed no necessary connexion with the household relation. I n relation to actio exercitoria, we
are told that if vicarius exercet by authority of ordinarius, the donlinus
is liable de peculio ordinarii, a plain application of principle, and if
ordinarius himself is exercitor without authority, and vicarius is his
magister navis, the same result of course follows5. The only text dealing with the actio institoria in this connexions deals with a vicarius who
is hired from the ordinarius and made institor by the third party, in
which capacity he sells to his own dominus. The text observes that
this is a sale, for, though the master is not liable to his slave, yet he
can possess pro emptore, and usucapt. The owner has institoria utilis
against the hirer. I t s utilis character may be due to the fact that the
transaction was between a man and his own slave7. The remedy the

' Lenel, Ed. Perp. 5 103.

2 op. cit. pp. 489, 490.
Did ovdinan'us carry oot the tvibatio ? He could not unless he had administratio pecdii,
1t involved alienation (ante, p. 201). If he did not, did the dominua? If so, it is, or may
his dolus which bases the action, and the distinction between the two eases becomes unreal.
14.1.1. 22 in$n
6 14.3.11.8,12.
6 14. 1. 1. 2!2, 23.
In 14.1. 5, h e r e D contracts with his own slave acting as magistcr navis for X , Paul avoids
giving the action a name.

'
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Servus Vicarius. Noxal liability
other way is, for analogous reasons, a little indirect1. The vicarius has
no right of action to cede to his principal. Accordingly the text gives
the enlployer an actio de peculio ordinarii on the contract of hire of
wicariw, and de peculio vicarii on the mandate to him to sell. It then
adds : pretiuntque quo emisti i n rem tuam versum videri poterit eo quod
debitor semi tui factus esses. Apparently Julian's point is that as the
contract was with his own slave it is not directly enforceable, so that in
a sense the rights acquired by him under it are clear profit2.
The law as to noxal liability for a vicarius is not quite clear. Africanus tells usSthat if a donzinus has defended a vicarius noxally, and has
paid the damages, and afterwards freed the ordinarius, cum peculio, he may
deduct from the peculium of the vicarius what he paid, since i t was prs
cap'te vicarii, and so made hinl a debtor. If there is not enough in that
peculium, he can deduct from the rest of the peculium of the ordinarius,
but, in that case, only up to the value of the vicarius, this being all for
which ordinarius could have been liable. This text leaves open the
question whether the liability is limited to the peculium ordinarii.
Any such limitation seems unfair to the injured persou, and, on the
view of them which we have taken, is in no way compelled by the
relations between vicarius and dominus. Pornponius lays down the rule
in accordance with this view of the matter. He says4 the dominus is
liable either to pay i n solidum or to surrender. I t is the more surprising to find that Paul takes, or seems to take, a contrary view. H e is
dealing with the case of a servus exercitor whose vicrcrius does damage,
and he sayss that dominus is liable, ac si is exercitor liber et hic vicariz~s
servus eius esset ut de peculio servi tui ad noxam dedere vicarium damneris, with a further remark that if your ordinarius was privy to the
damnum, you are noxally liable on his account. The words, de peculio
...ad n0xa.m dedere, look douk~tful,since they set up no alternative such
as is usually found in noxal actions, and, instead, linrit even the surrender to what may be less than the value of the vicarius. Accordingly
i t has been proposed6 to read atrt noxae dedere, which avoids that
difficulty, explains the language of our text, and has some authority.
But this leaves the contradiction absolute. If the text was written as
i t stands, by Paul, which is not certain7,i t is not clear that there is a
contradiction. The text is dealing with the actio i n factum against
exercitor for damage by persons en~ployedon the ships, which, as Lenel
Lenel. who holds that the actio institoria was always utilis where instito? was a slave (Ed.
Pew. § l @ L ) , tlliuks the exceptional circnmstallces account not for the use of the word, but for its
retention by the compilers.
a For other explanations see von Tuhr, De in rem verso, 260 spp. It may be noted that the
text 1s another authority for direct actions on account of vicarius.
3 33. 8. 16.pr.
6 See Mommsen's text.
15. 1. 23.
5 9. 4. 19. 2.
The part we have collsidered is oddly expressed, and the final clause besides being corrupt
mere repetition.
Ante, p. 122.
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may not have had any special edict, but, in any case, makes the
e,ercitor personally liable, and not merely indirectly and vicariously,
in the case of ordinary liability for slaves. That this distinction is
real appears from the fact that though, if the wrong-doer is his own
slave, he is released by noxal surrender, the jurist finds i t necessary to
just;^ this by special reasons: instead of letting it go as a matter of
course. AS the liability is personal to the exercitor, it is, of necessity,
de peculio, if he is an unauthorised slave, for i t is not a delict of his.
And the power of noxal surrender, being a special privilege, could not
increase his liability. Hence the duty of dominus is to pay de peculio
or surrender.

,,

Of this slave there is little to be said. So far as we are here concerned the servus castrensis peculii is the slave of his immediate master3.
No doubt the same is true for servus quasi castrensis, but authority is
lacking.
On the other hand, slaves of a peculium profectitium are in much
the same position as vicarii. The few differences are indicated by
Erman: the most important one being that the various actions adiectitiae qualitatis may be brought against the $liusfamilias. But here
some difficulties arise. I t is a matter on which the texts are absolutely
silent, and the commentators have made it their own. There is a controversy, on which we will not enter, as to what actions could be brought
against ajiliusfamilias: it is clear that the solution affects the present
question. Thus it is said that no action attributing property could be
brought against ajiliz~sfamilias. Hence the actions which rest on command or anthorisation, such as quod iussu, exercitoria, institoria, would
be available, while de peculio and ti-ibutoria were not, and must be
brought against the paler. This leads to the odd result5, that a$liusfamilias might be sued de peculio for what he had fraudulently removed
from the peculium, but though the action was the same, the iudex must
ignore what is still in the peculium. This seems most unlikely, and
indeed there is nothing in these edicts, so far as they are known,
requiring dominiurn of the peculium iu the defendant. On the other
hand there is in the actiones quod iussu, de peculio, de i n renz verso, and
tributoria, a requirement that defendant have yotestas over the slave6.

' op. cit. 8 78.

And it explains the language of our text. Cp. 47. 5. 1. 5. In simple delict the
Personality of the ordinarius would not appear at all.
loc. cit.
a For the texts, Erman. oy. eit. 518 spp.
Erma11 accepts it, op. cat. 521.
Lenel, Ed. Pew. ad haec. The difficulties would be readily lnet by actiones utiles, but we
Pave no information. Whether, on coudemnation, he could pay ezpeculao without adni&istmt%o
IS disputed. See the authors cited, E m a n , op. cit. 52.2. There is no evidence.
a 4. 9. 7. 4.
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There is another case in which texts are equally lacking, and are
much to be desired, since i t is one which calls for clear distinctions.
It is that of servus bonorum adventitiorum, of materna bona and the like.
We are left in the dark. The fact is not surprising since the whole
institution is post-classical. According to the main statutes which
governed the matter up to the time of Justinianl, the father had for
the time being, a usufruct, but such that he could neither alienate nor
pledge2 the property, but must, on the other hand, bring and defend all
actions, and, generally, administer as if he were full dominus. This
state of things is very anomalous3, and we cannot tell what i t may have
meant in our subject. Justinian legislates on the matter with amazing
verbosity4, but he does not help us much. H e gives the father certain
powers of alienation, in case of need, and emphasises his independence
in his administration: he is not to be interfered with in any way by the
son. I t is clear that he is in a very different position from that of an
ordinary usufructuary: i t seems likely that he is for all legal purposes
owner, subject to such express restrictions as are placed on his powers,
and to a general duty to account to the son.

This case could not occur under Justinian, and accordingly is not
discussed in his compilations, our chief source of information. We have
therefore no details as to these slaves. Broadly. the nudum izcs quintium counted for nothing, except for tutela. The lex Iunia5 expressly
enacts that the tutor of a latinzis inzpubes manumissus shall be he who
had ius quiritium before the manun~issio,so that tutela legitima and
right to bona would be separated. All that a slave so held acquired he
acquired to his owner i n bonise. The quiritary owner could not free
him7. On the other hand the bonitary owner could not make him a
necessam'us heres, because the manumission would make him only a Latin,
and Latins could not take inheritances8. Perhaps he could be instituted
as a servus alienus could, and then if the ownership had ripened, he
would be necessam'us heres. If he were instituted with other heirs i t
seems that he would become a Latin, if, and when, some other heir
entered9.
C. Th. 8.18: C.
- . fi.
- . Ffi
--.
aC.Th.8.i8.'7; C.6.60.2.
See Gothofredus ad C. Th. 8. 18. 3. He points out a conflict with 28. 8. 7. 2 inJin.
C. 6. 61. 6, 8.
5 Ulp. 1. 1 9 . G. 1. 167.
6 Ulp. 19. 20; G. 1. 54; 2. 83; 3. 166. Even, so som;! taught, though he stipulated or
received by mancipation in the name of the Qniritary owner, bnt Gaius declares this a nullity.
7 C. 4. 49. 11; 7. 10. 5.
8 Ulp. 22.8.
9 If the object were merely to benefit the Latin, this could be done by directing the heres to
free and hand over the property when the ownership had ripened.
1
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Servus Latini, Peregrini

IV. SERVUSLATZNZ.
This case could not occur under Justinian, and we have little information Latins of all kinds had commercium, so that over a large field
the ordinary law applies. Colonary Latins could make wills, and thus
what was said of the last case applies to a certain extent here. Junian
Latins could not make wills, and thus that class of question could not
arise in connexion with t,hem. The slave of a colonary Latin could
acquire legacies and inheritances for his master: those of a Junian
Latin could not, though the legacy or institution was not void but
depended on the acquisition of citizenship by the Latin, before i t was
too late to claim1. This a t least seems the natural inference from the
texts dealing with gifts to the Latin himselfz.

Though foreigners were still peregrines, i t is practically true to say
that, for legal purposes, the class of peregrines had ceased to exist under
the law of Justinian. Here too we know hut little. A peregrine had
no commercium. Thus a slave could not acquire for him by ~nancipatio, or by direct testamentary gift3. Manumission could make him
no more than a peregrine. Subject to such absolute restrictions as
that a slave could not take part in any judicial proceeding, or in
witnessing a will, he could do by derivation from t h e peregrine any
comn~ercialact that the peregrine could himself do. As a peregrine
could himself sue or be sued4, on the fiction that he was a civis, i t may
be assumed that noxal actions were possible by means of analogous
contrivances. Mutatis mutandis the same may be said of the actions
de peculio etc.

' (3.(3. 1.1.23,
24; 2. 110; 2. 275.
25; 2. 218 etc.

Arg. Ulp. 17. 1 ; 20. 8 ; 22. 3 etc.
' G.
4. 37.
2

Servus Hereditarius

CHAPTER XI.
SPECIAL CASES (cont.). S. HEREDITARIUS. S. DOTALIS. S. DEPOSITUS,
COMMODATUS, LOCATUS, IN PRECARIO.

V I . SERVCTSHEREDITARIUS.
THE slave who forms part of an inheritance on which an extraneus
heres has not yet entered, owes his prominence in the texts to the
importance of the hereditas iacens whose mouthpiece or agent he is.
The hereditas iacens cannot exist where there is no interval between
the death and the succession, for instance in the case of institution of
a sum heres. Even the development of ius abstinendi does not affect
this, and the rules as to the acts of slaves, where there is a sum
heres whose taking is still doubtful, are nowhere fully dealt with1.
Most of the doubts and difficulties in connexion with servw hereditarius are the outcome of differences of opinion as to the nature of the
hereditas iacens. We cannot deal with this in detail, but a few points
may be noted. The hereditas is, not exactly a persona Jicta, for the
Ronlans never use this conception, but a sort of representation or
symbol of the dominus. I t is pointed out in several texts that it is not
strictly a dominw2, but domini loco habet?lr3;sustinet personam domini4.
I n three texts it is actually described as dominus. But of these one
says, dominus ergo hereditas habebitur5, after having said, cum don~inw
nullus sit huius servi; in the second6 the words, hoc est dominae, are,
evidently, an insertion; the third7, which contains the words hereditatem
dominam esse, is as i t stands unintelligible : it is clear that they are all
interpolated. The hereditas does not however represent the dominus
for all purposes: i n multis partibus iurispro domino habetur; inplerisyue
personam domini sustinet8. These expressions are sufficiently accounted
for by the rest'rictions, soon to be discussed, on the powers of servus
hereditarius, and by the obvious fact that many rights and duties failed
a t death. But they may be connected with another question: if
1 The cases of conditional institutio of a slave of the testator, of the existence of a suus
captivus, and of a postumus omissus may have been similarly dealt with, but there is no authority
for applying the theory of the heredatas iacens to them. See Pernice, Labeo, 1. 358 spq. As to
peculium caslrense, post, p. 258.
2 47. 19. 6 ; 48. 18. 2.
3 11. 1. 15. pr.
4 C. 4. 34. 9.
6 9. 2. 13. 2.
6 47. 4. 1. 1.
7 28. 5. 31. 1.
41. 1. 61. pr.; In. 3. 1 l . p r .

hereditas stlstinet personam dornini, who is this dominus? The heir or
the deceased? There was an old opinion that i t was the heir: transit
ad heredem, cuius personam interim hereditas sustinetl; heres et hereditas
vice ft~nguntur~.This view is supported by a number of
unius
texts, which make the entry of the heres date back to the death? But,
llotwittlstandingtraces of dispute i n the Digest4, there can be no doubt
that the general rule of later law is that i t represents the deceased and
not the heirs. Thus it is said that where a servus hereditarius stipulates
or acquires by traditio, the act ex persona defuncti wires accipit6.
The servus hereditariz~sis a part of the hereditas. As, in strictness,
tile heleditas is not his master7, we sliould expect that he might be
tortured in re hereditaria. And so Ulpian says, holding that so long as
it is uncertain to whom the bona belong, he cannot be said to be tortured
in re domini8. Several other texts discuss the matter, but do not
distinguish clearly between the case where the hereditas is still iucens,
and that in which lt is not, or may not be, so. Thus Papinian allows
tortore of such slaves where it is a question of a supposititious child, or
where one claimant is alleged not to be really a member of the family.
He allows it because it is not contra dominos ceteros Jilios, but pro
successione9. Clearly he is laying down a limitation to the rule that a
slave cannot be tortured i n r.e domini. So Paul says1° that a judge who
cannot decide defide generis may torture servi hereditarii, the allusion
appearing to be to a claim of relationship, irrespective of the question
whether there has been aditio or not. I n fact, where there has been an
aditio, and the question is whether i t is valid or not, i t cannot be told
till after the event, whether the hereditas was actually iacens or not.
There was a good deal of legislation on this matter, after classical
times. IXocletian declared i t settled law" that semi hereditarii could be
tortured, where the allegation was that a will was forged, even though
the slaves were freed by it, and also12 that it was allowed in any claim of
the hereditas, the reason here assigned being that ownership is doubtful.
There was evidently other legislation, for Justinian alludes to past legislation and distinctions, which he abrogates, and he enacts that slaves of
the hereditas, including those freed by the will, may be tortured, but
only if the question is as to specific things and not claims of the hereditas,
and only if they have the care of these things, and the applicant for
46. 2. 24. Eius may have dropped out before cuius.
a 41. 3. 22.
29. 2. 5 4 ; 45. 3. 28. 4 ; 50. 17. 138. See Accarias (PrBcis § 347) as to a possible non-juristic
O r i of
~ this view. Cicero, de legg. 2. 22. D. 45. 3. 28. 4.
e.g. as to stipulation by slave In name of future heres. Post, p. 260.
" 8 . 5. 3 1 ; 30. 116. 3 ; 31. 55. 1 ; 41. 1. 3 4 ; C.4. 34. 9 ; In. 2. 14. 2 ; T h e o ~ h . a d h . 1 .
This view, and that testantzs ersonam spectandam esse, Ulpian in his Disputationes credits
to Julian. Such a work was mamfy occupied w ~ t hold c m e s , 41. 1. 33. 2.
9. 2. 13. 2 ; 1. 8. 1 . p .
8 48. 18. 2, ante, p. 86.
48. 18. 17. 2.
10 h. t. 18. 4.
C. 9. 41. 10.
11 C. 9. 41.13.
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their torture has taken an oath of good faith1. But they cannot be
tortured against one who, having given security, has obtained possession
of the hereditas : dornini loco habetur?
The rules applied in case of damage to a servus hereditarius seem,
rather illogically, to treat the heres as if he was the owner, i.e., to apply
the notion that bhe hereditas represents the heres, so far, a t least, as is
necessary to do justice. Thus, though the actio Aquilia is available
only to the dominus3, and does not pass to a new dominus, except by
cession4, we are told that if a semrus hereditarius is killed or injured,
the heres has the action on aditio, for though no one was owner, hereditas
dominus habebiturn. Unless it can be said to be inherited6, this seems
to make the hereditas represent the heres. This inadequate justification
is eked out by another. We are told7 that the lex does not mean, by
the word dominus, him who was owner a t the time of the injury. There
is little doubt, however, that that is what it does mean8, and in fact the
explanation will do only for damage, not for destruction, unless the lex
means by "owner," one who never was ownerg. If the slave be the
subject of a legacy or jideicommissum, and the heres kill him before
aditio, there is no actio Aquilia, or de dolo, as the dolus would give a
~ . he is killed by another person, similarly, we
claim ex t e s t ~ m e n t o ~If
are told, the legatee can have no action, though the heir has. But if it
was merely damage, the legatee on acquiring the slave can call on the
heir to cede the actionn. For theft of the slave no doubt the ordinary
rules of expilatio hereditatis are appliedr2. For iniuria to the slave the
1 ~ r e shas the actio iniuriarum, and in the case of verberatio i t reniains
with him, even though the slave be freed by the will13. The same
rule would apply, a fortiori, to other forms of iniuria, for verberatio was
precisely the one in which the feelings of the slave were considered".
But that belongs to later law: the present text is from Labeo.
As to wrongs done by the slave to outsiders, the ordinary rules
apply, except that, for the moment, there is no one who can be sued. If,
9 . 2. 11. 6.
4 9. 2. 11. 7 .
9 . 2. 13. 2 . In 5 . 3 . 36. 2 the point is the same : has the possessor validly entered ?
See 36. 1 . 68. 2, a~rd47. 10. 1. 6 .
1 9 . 2 . 43.
Monro, Lex Aquilia, ad h. 1.
9 The text observes that any other rule would cause intolerable injustice.
But an actio i n
factum might have sufficed.
l o 4 . 3. 7 . 5 ; 30. 47. 4 , 5 . Ante, p. 18. It it mere after entry, he might be liable to legatee
e z Aquilia, 9 . 2 . 14.
9 . 2. 15. r The case seems to be treated pro tanto as one of priucipal and accessory,
33. 8 . 2. ~ a u f s a y s (36. 1. 68. 2) that if there were a fc. hereditatis, and a slave was damaged,
the action did not pass to jideicon~rnissarius,as it was not in bonis defuncti. As Pernice
remarks (Sachbeschid. 189) this denies merely the ipso facto passing of the action. He thinks
the text refers to damage after aditio, but this is far from clear and does not seem material.
So far as the heir's right is concerned, the same rule applied to semi comuptio, 11. 3. 13.1.
For an analogous case see 36. 1. 75. p r .
'"7.
19. The exceptional cases in which furti lay have no special relation to slaves,
47. 2. 69-71.
1% 4 7 . 1 0 . 1 . 6 , 7 .
l4 Ante, pp. 79, 80.
3
5
6
6
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being pure w a t u s , he steals from the legatee, no question arises. If he
steals, or damages, property of the future heir, then, in the same case, the
legatee will be liable to noxal action, since the man never belonged to
the heir]. Analogous rules apply if the slave, freed pure, does the act
before the entry of any heir2. If he is freed conditionally, special
rules apply which will be considered later3. I f he is left conditionally
per vindica,tionen~,
there will be no action on the Sabinian view that
in the meantime he belongs to the heir: on the other view the heir
will have his remedy. The Sabinian view appears to have prevailed,
though the matter is not absolut~elyclear4. If such a slave steals from
one of coheirs before aditio, there can be no actio furti, hut the matter
is adjusted in the iudiciuyn familiae erciscundae, the simple value, or
in the alternative the slave, being allowed5. If he is left per damnationem, he belongs for a time to the heir, who can thus have no actio
furti'.
I f a serwus hereditarius takes res hereditntis, since these cannot be
stolen, there can be no noxal actio furti, though there may be actio
ad exhibendum7. If he is legatus in such a way that for a time he
is the heir's, there can be no such remedy, any more than if he
were to stay in the hereditas. If he is freed there is no civil
I t is provided
remedy, but there is a special edictal procedure.
that if a slave, freed by the will, damages the interest of the heres in
any way, dolo malo, before aditio, he is liable to an action for double
damages within an annus utiliss. The reason assigned for the creation
of this action is that there can be no civil remedy, and he knows he is
in no danger of being puuished as a slave. Provided his act was dolose,
for negligence is not enough, the nature of the wrong is immaterialg.
The action is available to other successors as well as the heir, and if a
pupillus is heir, and dies, the right arises in the interval, before the
entry of the substitute, if the slave is to be free only in that eventlo.
Even if the liberty is fideicommissary, and unconditional, this action lies,
as the man cannot be treated as a slaveIL. But it does not lie if there
is ariy other delictal remedy, though it may coexist with a vindicatio,
Or other action ad ?-em persequendam12. I f the slave is freed only
conditionally, since he can in the meantime be punished as a slave,
9 . 4 . 4 0 ; 47. 2. 65.
a 9 . 2. 48 ; 47. 2. 44. 2 .
"ee texts cited by Huschke, ad G. 2. 195, 200.

Post, Ch. xxr.

Cy. Girard, Manuel, 922, and C. 6 . 43. 3 . 3 .
' 410.7 .2.4 16.
6.
30. 'iO.pv., 2 ; a?rte, p. 1'25.
9 . 4 . 40.
. 1 . ~ ~Several
.
concerned could be sued together : payment by one did not release the
6

1

others, h. 1. 19,
,
47. 4 . 1. 1, 2, 14. If it was theft the res need not have been the property of the testator,
'fits safety concerned the hereditas, e.g. things lent or pledged to the deceased, or held in good
faith by him, andfvuctus, fetus amdyartus born after death, h. 1. 10, 11, 13.
'O h. 1. 9 . h~this case it covered acquisitiolls by iinrpubes, lr. 1. 12. These rules as to impdea
are Possibly due to Tribonian. Cp. Eisele, Z. S. 8. 7 . 18.
I' h. 1. 7 . A juristic extension.
'2 h. 1. 1 6 , 1 7 .

Delicts by Servus Hereditarius
the action does not lie1,eves though the h e w does not know of the wrong
till he is freeP, though Ulpian is cited as quoting Labeo to the effect
that if the condition supervenes suddenly on the act, the action lies,
since there was no practical chance of punishing him3. The absence of
any civil remedy, as we are told, caused the introduction of the action,
and this absence was due to the conception of t h e hereditus as a t least
representing the dominus4, so that the crimen expilatae heredihtis is
barred.
All this would apply equally well to the case of a slave pure legatus,
but the Edict5 deals only with the freed slave. There is, however, a text
which says that the action is available if the slave is pure legatus,
and adds that it lies if the ownerslrip in him is changed6. This is
obscure, but i t is clear that the case is not within the actual words of
the Edict-hanc actionem indzclgendan~. As extant, the text says the
action is to lie if ownership is changed or lost, or liberty is gained post
intervallum modicum aditae hereditatis. The form and content of this
text suggest that it may be a pure insertion of the compilers. However
this may be, i t is certain that its sweeping generality cannot represent
the law, for i t gives the action where liberty is not attained. Mommsen7
corrects by omitting vel libertas competit, so that the acquisition of
liberty is implied in all the cases i t deals with, but this alteration
makes the words post intervallum modicum, etc., apply to the transfer
of ownership. This is inconsistent with what has been said, and
moreover would make t,he rule apply where the heres himself sold the
slaves. The alteration of vel into et before libertas competit brings the
new rule into exact line with the principle of the Edict, and the
scribe's error would be a very likely one in view of the two preceding
expressions with vel.
The hereditas being pro domino, the slave can acquire for i t 9 : his
acquisitions of whatever kind belong to it, and therefore go to the
heres postea factuslu, even though the slave is Eegatusll. What he
acquires is reckoned in iudicium familiae erciscundae, and can be
recovered by hereditatis petitio 12. As to his acquisition of possession,
there were disputes. I n one text it is said13that if such a slave buys,
and acquires possession, and then loses i t again, the heres on entry has
the Publician, quasi ipse possedisset, whether the dealing was peculiari
h. 1. 3.

47. 4. 2.

8 47. 4. 1. 4, 3.
47. 4. 1.pr.; Lenel, Ed. Perp. 5 135.
8 47. 4. 1. 5, 6.
7 ad h. I .
8 The action cannot lie against legatee, for if it is a debt purely due frompeeuliplm (15. 1.
27. I), heres should have deducted and can now condict (ante, p. 229). If it be regarded as noxal
it is exclnded as the crimen exoilatae hereditatis is.
9 41. 1. 6 1 . p . ; 45. 3. 16; 2 9 . 15. 29.
11 31. 38.
10 In. 2. 22. 2 ; 3. 17. pr.
1' 10. 2. 12. 1.
' 8 6. 2. 9. 6, 10.
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nomine
or not. I n view of the controversy as to whether legal possession
,vas needed for the Publician or not, the text does not prove that his

possession is the heir's : it rather suggests that it is not, except i n
re peculiari. I t is clear that such a slave can continue and complete
llsucapio
already begun, but this is of little importance, since all that
is needed for that, in the case of a hereditas, is that there be no
adverse possession1. Apart from this, even i n re peculiari, the n ~ a t t e r
is not clear. I n two texts of Paul and Jlilian in which the power is
asserted the language is obscure and the remark may be compilers'
work'. P:tpinian tells us, in one text" that if such a slave begins
tenere peculiari causa, usucapio does not begin till aditio, for how, he
asks, can that be usucapted, which the deceased never possessed ? I n
another text4 he tells us that if such a slave comparat, u.sucapio begins
to run, but this is singulari iure. This is so like Papinian's own way
of looking a t acquisition of possession peczclii causcc, as allowed on
utilitarian grounds, and not based on principle ', that i t seems necessary
to understand this text only of "peculiar" acquisition. I t then coutradicts the other. IIommsen suggests that a nisi has dropped out
of the text first mentioned6, so that the denial would apply only to
extra-peculiar acquisition7.
Legacies and ilzst.itutiones can be made to a servus he~editarius,
owing to the rrile that servi persona inspicienda est et i n testamentiss.
But though he can be instituted, he cannot enterY. I n quibus factum
personae operaeve substantia desideratlrr nihil hereditati adquiri potest,
and therefore, qz~ia adire jubentis domini persona desicleratz~r,heres
exspectandus estu'. I t follows that he never really acquires a hereditas to
the hereditas, but only to the heres. Thus it does not form part of the
I~ereditasll. The institutio depends for its validity on the testamenti
factio of the deceased, whom the hereditas represents, not on that of
the heres, though, of course, the heres will not get it unless qualified
to take, or beyond the proportion he is qualified to take12.
A miles jiliusfumilias can make a will. This creates a sort of
quasi-inheritance, the existence of which depends on entry. If no one
enters it is peculium and belongs to the paterfamilias13. Hence
arise some difficult cases. Acquisitions by legacy or stipulation, by a
41. 3. 20, 31. 5, 40.
2 41. 2. 1. 5 ; 44. 7. 16.
"1. 3. 45. 1.
41. 3. 44. 3.
5 41. 2. 44. 1.
6 ad 41. 3. 35. 1.
It,is surprising that the titles dealing with possessory interdicts do not discuss dispossession
of servz b -e r ~ d ; t m"..
;;
28. 6 . 31. 1, 65; 30. 116. 3; 31. 82. 2.
"2.
5. 6. 2, 21. 1, 53.
lo 41. 1. 61. pr.
l 1 Where a heres coactus, on entry, ordered a servus hereditarius to enter on a hereditas left
to the slave, he acquired arid need uot hand it on to the Jideicon~rr~isuurius,
36. 1. 28. 1.
l2 28. 5. 53; 31. 55. 1.
1s 49. 17. 14.pr.
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servus castrems wheie there is a nil], but no one has yet accepted,
go l ~ k ethose of servus heredztarzus, if an heir enters, but if not,
t h e j go to the pater Thus if a usufruct is left to him i t takes effect for
heres or father The event does not transfer i t from one to the other'
it vests In one or the other2 according to the event So if a thing
1s stolen from the slave the heres ~f he enters has no actzo furtz, for
furtzinz heredztatz non jit, but if he does not enter the father has the
actlon3. There were clearly some doubts, but the result of this way
of looking a t the matter is that the father has no interest in the
meant~me Thus where a slave, common to X and a peculzum castrense,
stipulates after the death of the mzles, and before the heir has accepted,
X acquires the whole For, the text says, there is no real heredztas,
but only, by imperlal const~tutlons,a right of testation, which becomes
a heredztas, then and then only when the heres has accepted Accordlngly i t cannot be acquired to the heredztas the fact that no right
is allowed to the father, to take half, expresses the view that in the
this reasoning would
meantime he has nothing in the property-ut
lead to the view that all transactions of a servrcs cnstretzszs peculzz in
the interval are void, if the devise is not accepted Papinian, in
fact, raises this question, in relation to stipulation and tradztzo, and
decides that notwithstanding the fathers illter~mlack of interest paterna
verecundza compels the view that such things Are acquired to hlm5
The text adds that if a legacy is left to such a slave, though, propter
zncertum, i t is for the time being acquired to no one, i t vests in the
father if the will does not operate6 Another text, of Trjphon1nus7,
discusses t h e case of a legacj to a servus castrenszs peculzz vesting during
the heir's deliberation, the legacy being under the will of a person in
relation to whom the father a a s an zncapax Certainly, says the writer,
i t will go to the heres t h e point of the obse~vationbeing, apparently,
that here there can be no question of its having vested in the father in
the meantime, and only shifting a t entry of the helr H e has already
remarked that the zmago successzonzs has prevented the father's ownership of the slave from existing i n the interval H e uses the same case
to exclude the notion of a pendency of domznzum, but i t only proves that
the gift to the heres can take effect though there be no pendency. the
real objection to the notion is that the very Idea of heredztas implies
" *"

"

41 1 33 pr Ulplan, adopting views of Scaevola and Marcellus
41 1 33 1
45 3 18 p r
49 17 14 1 The text does not expressly connect tlie rule nith the princ~ple that
stipulat~oilex praesentz ewes a c ~ z p z t
49 1 7 1 4 2 The text adds-cum 5%fuzsset exemplo heredztatas peculto adquzsztunz, %us
patrzs hudze nou co?zstde?arettrr The words are as they stand uuii~tell~gible See the notes
in Otto aiid Sch~llings tratislation bee also Pothier, ad h I
7 49 17 19 5
2
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that In the meantime the property does not belong to anyone, which
,,,collsistent with the notlon of pendency, as applied elsewherel
They
~ of fusufruct
t ~ to serl us heredztarzus create difficulties
be con~pletelyacquired because ususfrt~ctusszne pe7sona constztuz
yotest2 For the same reason, such a slave cannot st~pulatefor
even c o n d ~ t ~ o n a l l y ~But
. there may be a legacy of usufruct to
him, and as the persona 1s necessary, heres exspectandus est i t does
not cede till entry of the heir, so that there can be no question of its
falling then, QUUSZ mutat0 do1)~znzo~The adztzo here mentioned IS that
the heredztas to which the slave belongs the rule is independent of
the fact that legacy of usufruct never cedes till entry under the will by
it is created
I n a certaln will a slave is legated Before
adztzo, another inheritance, under which a legacy of usufruct 1s left
to this slave, is enteied on The legacy does not cede until the
lnhe~itance,in which he is, is entered on, and will fail if he dles i n
the lneant~me On entry i t will go to the then owner of the slave3
~

,,,,

Before leaving this branch of the subject, i t is necessary to cons~der
a group of texts, the gist of whlch is that the heres cannot acqlure, by
t
a servus heredzta?zus, what is part of the heredztas. At first s ~- g h these
texts seem merely to lay down the truism that a heres is not owner till
entry, the acquisition of things by servz heredztamz cannot be acquisition
to hini And this is the only obvious meaning which can be given to
the texts which apply the rule to acquisition of t h e heredztas or part of
i t 6 But another text7, dealing purely w ~ t hpossession, speaks of the
rule as having been laid down by the anc~ents(veteres putaverunt), a n
expression not likely to have been used about so obvious a rule And
the text is followed by remarks which shew the case contemplated to
be that of acquisition of res heredztavzae after entry, z e solely a question
of possession since ownership in such things is acquired by the fact
of entry, the slave having
- of course ceased to be a servus heredztamus
in the technical sense Other teuts, which shew that the rule is
applied only to slaves dcquired by the strictly hereditary title, deal also
expressly w ~ t hpossession Thus of slaves legated to us we can acqulre
the possession of all by one, as well as if they had been given or sold
2 41 1 61 1
See Otto and Schdlnig a d h 1 See also povt, Ch XVI
Vat Fr 55, 60, D 45 3 26, ex plaesetrtz vzres acczpzt stzpulatto quamvzs petztzo ex ea
sus?lensa s- ~. t
fi 7 3 1 2 7 4 18, z e in the slave the remark is belated in the D~gest Ante, p 152
IE the slave had riot been legated lt nould hare belonged to the heres
z e the legatee
Text doubtful but this seems to be the selise There mas allotller difficulty A c ~ l u ~ s 1s
~ t by
~o
Yen2 h e ~ e d ~ t a rmere
t z d151dedamongcohelrs (post Ch AT I ) But no pzrt of this a usufruct could
be <ellarated from the persoil to whom it was given,-nec a pelsonzs J ~ s c e d e ~potest
e
It ~ o u l d
"0t be thvlded by the zudez 111 fantzlrae eic~scz~?ulaeif the ~ L I I Snould not hold it 111 cornmoil,
he ]nust airange for enjoymeilt aud compelisatloll with secuilty 10 2 la, 16 pi Ttxt doubtful
29 2 43, 41 1 lb As to coiiimou sla\ eu, post, Ch wI
7 41 2 1 lb
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to us1. And where A is heres pro parte and a slave is legated to
him, he can, on adztzo, acquire by that slave possession of a fi,lzdus
heredztnrzzis2 And where A has sold a slave to B, or owes him a
slave in any Nay, and delireis hinl after B s death to B s heir, the
heir can acqulre posse<sion of res heredztarzae through him, precisely
because he was not acquired zure heredztarzo3 When i t is remembered
fiist that the rule is an ancient one4,so anclent indeed that the classical
jurists give no reason f o ~i t and treat i t as a technicality to be confined
within as narrow limits as possible, secondly, that every text r\hlCh
does not apply i t to the heredztas or part of ~t applies i t expresily to
possession, and, thirdly, that heredztas was susceptible of possession
and usucaplon in early law5,~t seems safe to regard the rule as applying
properly to acquisition of possession alone6
Even so limited, what IS the ratzonccle of t h e rule? No doubt difficult
questions might arise in the absence of such a rule7, but the same
difficulties would arise in the case, for instance, of the slave legatus to
the heir Moreover, the rule has a technical look about it, and IS hardly
likely to lest on a purely utilitarian basis
The rule contemplates
things possessed by the deceased, nhich, as we know ale not possessed
by the heres tlll he has actually taken thems I t appears to rest on
the unity of the inheritance a taking by one of the slaves (whether
autho~isedor not) of a thing in the possession of the donzznzcs or of
another slave would have effected no change in possesslon during the
life of the ancestor, or while the heredztns \\as zcccens The same act
is not allowed to produce a different effect merely because the omnership of the heredztas has changed
We have anticipated some of the rules as to contract by a servus
heredztarzus I t is laid down that he cannot contract in the name of
his late ouner there is no such persons The question whether he
can stipulate in the name of the future heir is much debated, the
decision really turning on the question already considered whether,
and how far, the heredztas can be said to represent the future heirJ0
Cassius, Gaius and Modestinus are reported as holding that he can do
so, on the ground, in the case of the first two, that adztzo relates backii
But the weight of authority 1s t h e other way we may take the rule
1
4

41 2 1 16
41 2 1 16

a 41 2 1 11
5 6 2 54

3

41 2 38 2

6 The texts are concerned only with acts of acquis~tionbv the slave
they do not for
instance meal1 that if I acquiie possession of one of the slaves I do not thereby acquire
possesslon of his peculznm which he possesses I t nould perhaps but this is less probable not
requiie an iildependerit act of acquisition of ever1 res non pecz~lzares s t i ~ c hthe slave iiow
pos5essed by me had acqu~redto 111s late onnei and held through the interval
7 e y ~f he7es gave a geueral tussunl to all the s l a ~ e sto take possessloll
8 41 2 2.3 p?
9 12 1 4 1 4a 3 18 2 , In 3 17 1
10 Ante, pp 252 3
11 45 3 28 4 35
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Of course he can make a stipulation or
being that he cannot'
zn Tern2, or in the name of a fellow slave, or of the heredztas, or
name a t alld So in bilateral transactions If he grants a
c o n l n L o d a ~ or
u ~ ~a deposztum, the heyes can recover the thing, and has
the
rights of action"
Tile heredztas is released by an acceptzlntzo to such a slave on a
p,omlse by his deceased master5
pl0mlses in certain forms by waj of surety are subject to special
tlllle llnllts If a promise IS made to a se) vus heredztarzus and security
taken by waj of jidezusszo, i t is not cleai when time begins to run
Javolellus holds6 that i t ought to begin a t once, since a plaintiff's
to sue, for n hich the sl~retyIS in no way iesponsible, ought
ll,t to Increase the latter s liability Venuleius7 recoids a doubt, and
cites the contrary ~ i e wof Cassius that in such a case, time runs only
from the day when action became possible The forin of the hjpothesis
suggests that the texts were originally written of jidepronzzssores, who
were released in t ~ years,
o
by the lex Furia This is an express release
by statute for a particular case It is not necessarily governed by t h e
geneial rules of prescilption of actions hence the doubt
The heres is liable cle peciclzo on transactions by sel vus heredztarzus,
e g sales though he may deduct, as a debt due to the donzznus, any
damage done to the h e r e d z t a s q n quod zussu, analogy suggests that a
contract made after the death of a do~nznuson his zzisszcnz, does not blnd
the heres zn solzdunz, as zussum, like mandate IS in most cases levoked
b j death, a t least as against one who knen lU The same quest~onarises
in connexion w ~ t hactzo znstzto~za Ulpian says" that if a nlan has
appointed his slave znstztor, and died, the heres is liable on contracts
made n i t h hlrn aftei the death, by one who did not know of i t This
explesses the same rule, but Paul sayai2, very explicitly, that t h e action
lies, even though the other paity knew of the death, and the heres was
mad so that there could be no question of his having authorised i t H e
cltei Pomponius, ~ v h os a j s that a creditor n h o contracted nith a going
concern ought not to be defeated by knowledge that the don'znzcs was
dead This way of looking a t the matter makes the heredztas represent
as

' 2 14 27 10 4 ) 3 16 18 2 28 4
2 2 14 27 10
111 3 17 1) D 45 3 18 2 4a 3 30
l b .3 1 29 C 4 34 9
S he e d ~ t a n n sleilt mouey and took a pledge and liaiided the

'

pledge b a ~ kto tlie debtor in p c c a j t u ~ t The p1eeatx7am n a s %ahd z e the thing could not be
u s u ~ z l ~ t eby
d the debtor 44 7 l b 1111s has a mcaiiing as ~t staiids as the thlilg mlght liot
hale been his ow11 (see howebe~G~adeiiw~tz
Interp .38 ) but it nas orlglnallynlitteil offrducza
111 ~ l i l ~the
l l owiielship passed He could not reacquire ~t by usureceptzo As it stands in the
Digest the rule is coilfilled to ~ e specz~ltnres of n h i ~ haloi~ethe d a l e could have acqu~red
1)o~sebsloli The liimtat~onis added plesumably by the compilers it nould not be needed in
the o t l-l- ~r--"a
~i n
4b 4 11 2
6 4.1 3 4
7 45 3 25
'13 1 3 [ ? , I 8 5 8
9 l a 1 27 1 Also in de an reln verso
See 15 1 3 1
lo See Roby ROUIPllv LBI\, 2 122
l1 14 3 5 17
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the deceased, but emphasises the fact that credit is given to the br1siness
rather than to the owner, and avoids the paralysis of business which
would result from adoption of the view that death ended the liability.
Africanus discusses the case' of a man freed and ex parte heres who,
not knowing his status, goes on with his dealings. H e is not a s e r v ~
hereditarius, but on the facts he is a bona jide serviens of the other
heirs, and the case is dealt with on those lines. What would have been
the result if the heirs had known ? So far as contractual rights and
liabilities are concerned, i t seems that the heredes could not be liable
except so far as the facts could be brought within the field of actio institoria. And they would have the actio negotiorum gestorum contraria
against him, since there is nothing on the facts involving any disqualifying fraud. But, directly, they would acquire nothing through him?.
All rights resulting from transactions of servus hereditarius depend on
the entry of the heir. They are in a sense conditional, and fall to the
ground if there be no heres". But any heres suffices. A slave who was
heres under a substitution which took effect was liable de peculio et in
rem verso on his contracts made in the interim4.
As to the actual result where no heir enters, we have no information. The property will pass to the fisc, subject to the rights of
creditors. The fisc can vindicate what the man has purported to
convey, and must give back what has been given to him. But this
will not do justice in all cases. The slave may have done damage, for
which a noxal action would have lain against the heir. Goods handed
over, under one of his contracts, may have been consumed. I s the
fisc liable in this and similar cases5? We are not told, and, indeed,
except in regard to freedom of slaves, we are told very little as to the
obligations of the fisc in such cases, though there is some detail about
its rights. Of course if no heir enters, it is usually because there
is no profit in it, and nothing will go to the fisc, but this would not
always be so-there must be cases in which no heir is discoverable6.

The special rules relative to servi dotales are due mainly to the
peculiar double ownership in dos7. We know that the ,uir is owner,
1 12. 1. 41. See post, p. 33'2.
2 I n any case payment to him in good faith on previous transactions discharged the debtors,
and ga<e the other heirs a claim on nrqotia gesta. The man not having received the money
as heres, familiae ereiscundae mas not available. If in the meantime the man had purported
to lend money, the property did not pass and it could be vindicated.
45. 1. 73. 1.
4 15. 1. 3. 1.
6 Probably not on the contract, but on the delict : noxa caput sequitur.
6 Forfeiture (34. 9) might bring the rules into operation.
7 The wife's interest is a statutory limitation, not based on principle. See Windscheid,
Lehrb. §§ 492,496.3.
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subject t o a duty of return, in certain events, a t the end of the marriage.
Thus a slave given in dos is alienated, for the purpose of making annalis
the actio de peculio1. On the other hand, the wife has a definite
though postponed interest in the dos: quamvis i n bonis mar& dos sit,
tamen nLulieris esta. But this does not exactly state the case: in fact
be stated in terms of any other situation. The rules are, to a
it
extent, the product of compromises. The vir has more than
bonitary right : he has vindicatio, even from the wife3, and thus, though
he somewhat resembles a usufructuary, his rights are really much
greater But the wife's interest is not absolutely postponed: there are
several texts which shew that she can take steps to protect it.
The law of noxal liability might be expected to provide problems
arising from this state of things. Yet the Sources yield apparently only
one text dealing with the matter: i t tells us4 that if a dotal slave steals
from the husband, the wife is liable to compensate, with a right, if
she did not know his quality, to surrender the slave. We have already
seen5 that this is not really noxal liability, and we must not infer that
the vir, having this claim, is not noxally liable. Certainly the slave
is not i n potestate uxom's. The vir has the ordinary powers of owner,
and thus can manumit, and becomes the patron of the libertuss. The
lex Julia, prohibiting alienation of land, says nothing of slaves; they
may thus be alienated, their price being part of the dos, and the vir
being accountable for wasteful dealing. I n the same way the wife's
interest in the slave leads to the rule that the vir is liable for illtreatment of him, even though he habitually illtreats his own slaves7.
As to acquisitions the general rule is that the vir is entitled to fruits
without accounting and to what is acquired ex operis, or ex re mariti, but
other acquisitions are part of the dosS. Purtus ancillarum are not fruitsY,
and tlms are dotal and do not belong absolutely to the viriO. But if, as
is often the case, the slaves have been received a t a valuation, and their
value is to be returned, this is looked at as a sort of sale, and as the risk
is with the vir, he may keep partus and other accidental accretionsn,
the rule applying equally if the wife has the choice between the slaves
and their valuel2. If the vir manumits a slave the iura i n bonis

' 15. 2. 1. 6.
2 23. 3. 75; 24. 3. 24. 5, alienos.
8 5 2. 24. She has no such right, C. 5. 32. 9 ; 7 . 8. 7.
' 25. 2. 21. 2.

See Widscheid, op. cit.

5 496. 3.

5 Awte, p. 124.
C . 7. 8. 7 . D. 38. 16. 3. 2. There is a duty to accouilt. Post, Ch. XXV.
24. 3. 24.
His liability for this wrongful conduct is not affected by the rule that he need
m relation to res dotales orlly diligentia quam suis.
15. 1. 19. 1 . 24. 3. 67. As to what is e x o p e ~ i s , p o s t P.
, 342.
Ante. D. 211
3 - 1 0 . 2 : h. t. 69. 9. which remarks that a act va~ying
. - this and making them Common,
be void as 'a gift between vir and uxor.
" 23. 3. 18, 10. 4 ; 24. 3. 66. 3. As to the history of this notion of sale, Bechmann,
Dotalrecht, 2. 188.
12 Vat. Fr. 114.
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will normally form part of the dosl. This is inevitably so, if the
manumission is without consent of the wife2: but there are other
possibilities. If the wife assents, and intends a gift to her husband,
then, since gifts between them are allowed manumittendi causaA,the
slave is in fact the husband's and the dos has no claim on the iura
patronatus4.
The husband's right to fruits depends on the existence of t h e marriage, and thus everything which is acquired by a slave, given in dos,
before the marriage takes place, or after its end, is part of the dos" As
to legacy, hereditas, and, probably, other gifts, acquired during the
marriage, there is an apparent divergence of opinion. We are told by
J u l i a n v h a t as aditio hereditatis is not in opera servili, any hereditas
on which a dotal slave enters belongs to the dos. hIodestinus seems to
agree7. And Paul8 seems to say that any land left to a dotal slave is
dotal. On the other hand, PomponiusD holds that such things are
dotal, si testator noluit ad mayiturn pertinere. Arid Ulpianl0 says that
the gift is not dotal, si respectu mariti heres sit iwtitutus vel ei legatum
datum. And Julian himself saysu that they go back if they are
acquired before the marriage or after its end, which seems to imply that
they would not necessarily do so, if acquired during the marriage. I t
must also be remembered that Julian12 in another connexion tells us
that an institution of a slave, propter me, is an acquisition ex re mea,
which, if applied to dotal slaves, gives the same result. I t is likely
that Julian's remarks as to acquisitions not actually during the marriage
do not concern our case, but that he is laying down the rule that even
though, strictly, dos exists only during the marriage, the husband's duty
to account is the same a t any time when he is holding i t as dosu. The
true view of the texts seems to be that such things are as a general
presumption, in the dosu, but that if the gift is expressly with a view
of benefiting the vir, then i t is ex re eius and he acquires i t a b s o l ~ t e l y ~ ~ .
But i t is still possible that this application of the conception of acquisition ex re was a novelty in Julian's time.
We are toldI6, but the remark must be confined to cases in which the
acquisition is dotal, that though aditio is always a t the command of the
vir, the wife must be examined before witnesses, lest she be prejudiced.
If they both wish to refuse, the vir can safely do so. If she wishes to
48. 10. 14. 2 .
a 24. 3 . 61.
24. 3 . 2 4 . 4 , 62, 63.
4 For details and other cases, post, Ch. xx.
23. 3 . 4 7 ; 24. 3 . 31. 4. Bechmanu, op. c i t . 2. 187, thinka, with the Basilica, that in 47 it is
a servus aestimatus.
"9. 2 . 45. pr., 1.
24. 3 . 58.
8 23. 5. 3 .
9 23. 3. 65.
10 15. 1. 19. 1.
11 23. 3 . 4 7 ; 24. 3. 31. 4 .
l a 29. 2. 45. 4 .
18 Demangeat, Fonds dotal, 180 sqq.
1429.2.45.pr.,l; 24.3.58; 23.5.3.
16 15. 1 . 1 9 . 1 ; 2 3 . 3 . 6 5 ; 29. a. 4 5 . 4 .
'6 24. 3. 58.
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but he does not, he may convey the slave to her to be r e c o r ~ v e ~ e d
to hil,, after entry ; in this way he runs no risk1.
A single text-eems to be all the existing authority as to the actio
de pecidio,etc. in the case of a dotal slave. I t s decision starts evidently
from the fact, that vir is owner of the slave. There may be two peculia,
but, for the purpose of the actio de peculio, i t is immaterial whether the
contract Was in connexion with the dotal part of the peculizrm or the
other: all alike is liable, as belonging to the vir. I t follows that all
debts due to him, or to his household, may be deducted. But when
the time comes for settlement of accounts, he must charge himself
with what, on principles already laid down, concerned him, and charge
to dos what ~vaspaid on dotal account3. Similar rules would apply to
p o d iussu and de in rem verso. B u t as t o tributoria and exercitoria or
institorin i t nlay be doubtful. For all the profit of any transaction of the
slave results from his operae, and goes to the dominus, who should
therefore bear any loss. The title4 dealing with liis right to deduct
says nothing about damages in such actions. H e cannot charge for
the maintenance of the thing, even though the money expended was
not directly with the aim of turning i t into profit, but for the general
preservation of it" Moreover so far as fungibles in the peculizcm are
concerned6, they are a t his risk : he must give them back to the same
amount, whatever has happened in the meantime.

VIII.

SERT'L~S
COMMODATUS,
LOCATUS,DEPOSITL~S.

As such a relation gave the holder no right in the slave, but only a
right, ex contractu, against the dominus, there is not much to be said
about the case. The holder was not noxally liable for what the slave did7.
We have already discussed the historical development of the law as to
his rights on delicts committed by the slave, in respect of him or his
property, and of darnage, by a slave of the borrower, to a thing lents. I f
such a slave did harm to a third party, and the owner mas sued, he had
110 regress, ex locato, etc. The liability of the borrower for damage to t h e
slave is governed by the ordinary law of contract: the contractual relation would not in any case bar the actio servi corrupti. There are,
however, special cases i n which a man might be liable for the wrongs of

' If she wished to refuse but he ordered aditio, he was no doubt respollsible for ally
resulting loss.
15.-1. 19. 1.
The rule is simple and consistent, but there had been doubts. Ulpian brings the analogous
cases of usufruct and bonae fidei possessto into discussion.
25. 1.
G 23. 3 . 42.
5 e.g. 25. 1. 16.
8 Ante, pp. 124 sq?.
9 . 4. 22.pr.; 13.6 . 5 . 13.
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slaves in his employ, even though his right in them were only a iusin
personam. All these cases seem to be of praetorian origin'.
Such holders were liable on the contracts of such slaves whom they
had appointed institores or ntagistri navium, and though they did not
acquire contractual rights through them, they could sue t h e dominus,
ex commodato 01. ex conducto, for cession of the actions which had been
acquired through them2. It is sometimes held3,not on textual authority,
but by reason of the inconveniences which would be caused by the
contrary rule, that a slave hired to serve as institor or magister navis
acquired dominitcm to his employer. The difficulty undoubtedly exists.
Yet the refusal to allow acquisition of actions through his contracts, the
fact that the only known legal results of the relation are praetorian, the
absence of any reference to this case in the passages and titles which
deal with acquisition through others, and the fact that one held in
precario acquired nothing to his holder4, make i t difficult to accept this
opinion. The case of servus fructuarius so appointed is no authority:
t h e text means that this is an acquisition ex re. There is however no
reason to think a servus alienus was often so appointed5.

IX.

SLAVES
HELD

IN

PRECARIO.

As a holder i n precario is conynonly assimilated to a comw~odatarius
i t is not surprising that we find little mention of the rights and liabilities ofprecario tenens on acts of the slave. A few remarks are all that
is possible. Precarium ancillae is, by a presumption of intent, precarium partus6. The tenens is not noxally liable7, and has no actio furti
if the slave be stolen, a t any rate until the interdict de precario has been
issued, when he becomes liable for culpa (custodia), and so has the
same interest as commodatariuss. Presumably the dominus is liable
on delicts done by the slave to the tenens" The tenens can acquire
nothing through the slavei0 and, probably, is liable on his contracts
only when any other extraneus would be.
1 e.g. the edicts as to extortion by familia publicani, and as to liability of nautae, caupones,
etc. Ante, pp. 120sqq.
a 14. 3. 12: 14. 1. 5. wr.
8 ~alkowski,Sklave;erwerb, 50. He gives a striking pictwe of the inconveniences.
4 41. 1. 22.
6 7 . 8. 20. It did, however, happen. See e.g. 14. 3. 11. 8.
6 43. 26. 10.
7 9. 4. 22. 1.
8 47. 2. 14. 11.
V n l e s s such liability was barred by something in the origin of precan'um, which some writers
connect with clientela, 47. 2. 90. See Ihering, Geist, § 19.

'0

41. 1. 22.

CHAPTER XII.
SPECIAL CASES (cont.). SERVUS FUGITIVUS. S. PRO DERELICTO.
s POENAE. S. PENDENTE USUFRUCTU MANUMISSUS. S. PIG-

BROADLY
speaking a fugitivus is one who has run away from his
dominus. The word is used, however, in two senses which must be
kept distinct. One of the regular warranties exacted on the sale of a
slave is that he is not fugitivusl. This means that he has never
been a fugitivus in the above sense. It is a breach of this warranty, if
he be fugalc, given to running away-which
is itself a punishable
offencea. For the purpose of the peculiar incapacities and ~ e n a l t i e swe
have to consider, i t is necessary that he be in flight a t the present
moment, and this is what is ordinarily implied in the expression servzcs
fugitivus. I t is in connexion with sale that the private law deals most
fully with these slaves, and i t is there we must look for an exact answer
to the question: what is a fugitivus? H e is one who has run away
from his master, intending not to return. His intent is the material
point, a fact illustrated by t ~ v ocommon cases. H e runs away, but afterwards repents and returns : he has none the less been a Jugztivzis3. H e
runs away and takes his vicarius with him : the vicnri~csis not a fiigitivus, unless he assented, in full understanding, and did not return when
he could4. I t 1s not essential that he be off the property of his master5,
if he be beyond control6, and thus one who hides in order to run
away when he can is a fugitiv,is7. H e does not cease to have been
a fugitivus by renouncing his intention, e.g. by attempting suicides.
I t is not essential that the flight be from the doniinus in physical
Possession: i t may be for instance from a pledge creditor9, or f t o ~ na
commodatarius, or a teacher, if he do not run to the masterx0. Flight
3 21. 1. 17. pr., 1 .
2 C. Th. 2. 1. 8.
Ante, p. 55.
6 h. 1. 9 , 13.
21.1. 17.7.
5 21. 1. 17. 8 , 15.
21. 1 . 17. 7 . The fact that the flight was the result of bad advice is no defence, ir. t . 43. 2 .
21. 1. 17. 5 or by. going to the statue of the Enlyeror or to the sale yard, h. I. 12.
Converselv it wa; in ithelf no "&on to run to these places or to hide from punishment, or to
attempt sGicide. Ib., h . I. 4 .
0 h . 1. 11.
10 h . I. pr., 4.
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Police Regulations

f i o ~ na bonaejdeipossessor may be f u g a whatever be the slave's state
of knowledge, unless it be with the intent of ieturning to the real owner1
On the other hand he must have done more than form dnd express
an inttntlon he must have actually started2, wlth intent to get away
from his mastei I t is not f u y a to i u n froin enemies, or hre, 01 to
escape punishment by teacher or conmzodata~zus,if he i u n to the
mastei , a way of putting the matter which seems to imply that there
would be a p~eaumptlonof fzign I t is not f u y a to run to a fr~endof
the master to secure inteicession, and in this case rncre f a ~ l m gto return
is not frcga there must be some definite act of flight4

F / ( y ~ t t zncre
z
a great adniln~strativedifficultj, dnd no doubt a public
dangei There nds much l e g ~ s l a t ~ odealing
n
with the capture and
retuin of such people Much of it was no doubt tempolary and local
the most important peimanent part having for its starting-point the
edict, de fugztzvzs5 This prollded that the municipal magistrates must
guard juyztzv~ brought to them, bindlng them ~f necessary, till they
could be b ~ o u g h tb e f o ~ ethe P7aeses or Pqaefecti~svzgzlunz They fiere
to make full note of phys~calcharacteristics, scars, e t c , and hand tlils on
to the ll~gliela u t h o i l t y V h e edict \\as supplemented by senatzis conszilta, and constitutioi~s,so that i t is not clear what was done by each
t
to the local
agency There was a penalty for failing to r e p o ~fiigrtzvz
a u t h o ~ i t yaltliin twenty d a j s of d l s c o ~ e r ~ nthern
g
on your land7 The
senutus co~zsliltiinzwhlch seems to have provlded thls, on the motion of
Ailtoilinus Pluss, g a l e a rlght of entry, on valiant, to search for fzigztzvz,
w ~ t ha fine for refus~ngassistance or in an) n a y hindering the search
The P7 aeses and local authorities, including lzn~enarchaeand stntzo7za?22,
we1 L I equired by Commodus, Marcus Aurelius and later emperorss, to
help In such matters, to restore the fug~tivesand to punlsh offenders
Any such official who, on such enquir), found a fiigztzvus, must hand
him oler to the municipal authority1° Slmple fugztzvz were, it seems,
merely to be handed hack to then ownels but those pretending to be
free were more severely dealt w1thi1 Even one who had glven hlmself
21 1 43 3
50 16 225
3 2 l 1 17 1-3
21 1 17 5 h t 43 1 A slave sent to a p r o v ~ ~ l chears
e
tliat h ~ master
s
is dead and llas
heed h ~ n l H e hves a s though free lie 1s not a fugitnc though his niaster is not [lead
Thougli he know he 1s not free hls so act~tigis not t u g a whateler else ~t may be d he stays
\ \ h e ~ elie 1s a r ~ dcairles on the busniess, 21 1 1 7 l b The text 1s corluut
Lenel E d Pern 6 4
11 4 1 6-8
t "1 6a 4 A text w h ~ c hsays that post~ngup such m v k s n a s eilougli 1s
com~nonlyregarded a s a meanmgless ~riterpolat~onon ~ t ulei~ts
s
and on grammat~calgrounds
11 4 1 8a Leuel lac czt Peiiilce Labeo 2 1 107
1 11 4 1 1 Apule~usMet 6 4
811 4 1 2
I b 11 4 4 P 1 ba o Marcus Aurel~usdeclared lalid of Caesar and the fisc liable to
the sealdl 11 4 3 P lac cat s p e ~ i arules
l
of later law as to f u g ~ t i l eslaves of the Eniperoi,
C Th 10 LO 2
'011 4 1 3 6
11 11 4 2
There was a temporary enactment of Maellnus requiring all fugztavz to fight m
tlie aielia Iul Cap Nacruius 1 2 No doubt there were many cases of specla1 punlslunent
Tliose attempting to escape to ba7ba1rcos were to have a foot amputated or were condemned to
penal slalery C G 1 3 (Constant~ne)
1
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to fight in the arena must be returned1 Any fugitive whom his
did not claim was sold by the fist, and the buyel, ~f evicted, could
clalnl the prlce from the fisc wlthin three years2 Labeo held that
an elro was a fugitive for this purpose, bnt t h t child of a fz~gztzza was
not'
~t was theft to conceal a ft~yztzvusor aid him to escape4 There was
a pulllshInent for ~ n n l ajide maintaining fl(yztrvz in c l a ~ m sof hbeity5
H~~~~ dsnlages \sere p'tjnble, under legislation of Constantine, for
retalnlng a fugitive without his masters knowledge except in b o n a j d e
belief that he nas a free man These damages uere increased on repetition of the offence, and punishment might be a\$aided ~f the damages
were not recoverable There seems also to have been a fear that the
would lead to blackmailing for the enactment provided that if
the master had fraudulently sent the slave with a view to pioht, a
question which wds to be determined by torture of the slave if necessary,
the slave was to be forfeited to the fisc6 Though ~t was the duty and
interest, of persons to point out the whereabouts of fzigztzvz they had
discovered, so as to avoid suspicion of theft, humanlty or corruption
iniglrt mahe them reluctant to g i l e the information
Hence it mas
perni~ttedto oRer rewards, and these could be sued for i t was not a
tzirpzs cazisa7
A slave In friyrc could not be bought or sold or given a w y , and
there was a penalty due from each party to such a transactions, these
rules being partly contained In, and partly based on, the les Fabia4
There weie of course some necessaiy relaxations of these rules Thus
coheredes and comlnon owners m ~ g l ~ et c k o nsuch slaves in the divisionq,
and it W ~ not
S
uncomrnon to agree for the sale of a fugztzvt~s,the agieement not to take effect till capture Instructions to a ficgttzuarzus (a
person who catches slaves for rexardI0) to catch and sell hlm, were valid"
A f~igztzvus is st111 possessed by his owner he is the only res se
movelu, possession of which is not lirnited by contloll Various re tsons
111 4 5
1' 1 ha 6 7 Hns~lihead h 1 tliiiiks ~t should be four referrlug to C 7 37 1 A sol die^
who Iisd cliarge of a f u g i t ~ \ eto return him to 111s iriastt~and lost h ~ m
was l~ahleto pay his
% d u e 48 3 14 7
3114 1 5
il
of n fugitive n h o w w 111
"nte
1 JJ T by alleg~nghiniself to be onilci o b t ~ ~ u erelease
custody this was jt' tun^ 47 L 56 12 I t n a s not tlieft to point out tlie way to a fngitive who
asked ~t h t 63 For a case oil the borde~line, see Aul Gel1 Yoct Att 11 18 14
S C b l G
C 6 14 4

I n Asia tlie lule developtd that a man mlght be ensla\e(l for concealiiig a
byro llo~naiiLna book B r u i ~ sbacliau 115
19 5 15 E or lllustrdtloll5 ste Bruiis r o i ~ t e s1 320 Blalr Slavery among the Romans 249
s 4 8 l o 2 4 (, 2 1 ' 1 ba 2 F i d l F ~ s c i9 Coll 11 2 1 3 , C 9 20 6
10 3 19 3
lo 19 .J 18 I' 1 6 a 1
Elthe1 111 ail ~ i i d ~ \ ~ d cu ua el or as % busuiess
Thty \\ele
p~lllsliedlt they col ceale~lthe fngitires C Tli 10 12 1 2
" 4 8 l o 6 - 2 L 9 )O G
47 2 17 '3 P 2 -11 37 hIodest~nusdoes not ~ o n t l ? d ~ this
ct
'" 4 1 2 1 14 3 1 3 13 2
(41 1 a 1 4 ) , h t ~ R J St h e ~ eale c u e s 111 nlllcli n e do 11ot possess a fugltlre
slave

Possession of Fugitivi
are assigned in the texts for this odd-looking rule: ne ipse ?tos privet
possessionel; alioquin per momenta servorum quos non uidelinzzcs intefire
possessionem2, or because he may have the intention of returning, which
other res se moventes have not3, or, zitditath caasa ut impleatar u s ~ c a p i ~ . .
The doctrine seems to have been definitely laid down by Nerva/ilius,
though he appears to allude to earlier authority5. Girardc considers
i t to be a merely empirical rule of classical law. But though the
above-cited texts shew that when they were written, there was no
certainty about the principle of the rule, i t seems probable that it
does not rest purely on empirical (if this means utilitarian) considerations, but on some view as to the nature of possession. For i t is
noticeable that the rule itself was settled before (and thus without
reference to) an important economic result, i.e. acquisition of possession
through the slave7. And a slave who has run away differs in no external
respect from one who is away about his owner's affairs. The owner
still has the external appearance of ownership. But the doubts which
existed as to the limits of the rule shew a n uncertainly conceived principle.
The jurists were not agreed on the question, how long we possessed
such a slave. I t was clear that if a third person took possession
of him, the owner's possession was endeds. If the unchanged external
appearances are the basis of the contincled possession by the owner, the
possession ought to cease as soon as he begins to act as a free man:
pro libero se gerere. There seems to be no extant text asserting this,
though it may seem to be implied in certain texts which deny that we
can acquire possession through such a slave. These will shortly be
consideredg. Probably the later law is that laid down by Paullo, that
me do not cease to possess him by his acting as a free man. Yet Paul
himself lays down a rule" that a slave in libertate can acquire possession
for one in whose name he acts. This either implies that a slave in
that position is no longer possessed, apparently contrary to Paul's
own view, or i t conflicts with a rule, also laid down by PaulI2, that we
cannot acquire possession through one who is possessed by another. A
text of Ulpian and Celsus13 to t h e effect that a slave possessed by no
one can acquire possession for one whom he names, may mean the
same thing, but i t is not explicit as to the circumstances under which
the man is not possessed. It may be that the case is one in which he
has begun, or is preparedMto begin, a cuusa liberalis, which might quite
change the situation. I t might be possible to harmonise some of these
41. 2 . 13. pr.
a h. t . 4 4 . p r .
h. 1. 47.
b . t . 1 . 1 4 , the only test which extends the contiuua~iceof possession to anyone but doncilaus.
See also 41. 2. 15.
5 41. 2 . 1 . 14, 3 . 1 3 , 47.
Manuel, 273.
Post, p. 272.
41. 2 . 1. 14, 50. 1.
I'ost, p. 272.
lo 41. 3 . 15. 1.
11 41. 3. 31. 2.
la 41. 2 . 1. 6 ; 41. 1. 54. 4 .
18 41. 2 . 34. 2.
'4 41. 3. 15. 1.
1
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texts on the view that a man pro libero se gerens is not necessarily

;,, libertate, this state of things arising only on cesser of the owner's
On this hypothesis the law may be thus stated : the owner
po,esses Until a third person possesses, or the slave begins a catua
liberalis, or PO libero se gerit in such a way as to shew that he is
prepared to defend his claim of liberty against the master, or has been
so long left to himself that tolerance by the master may be inferred2:
in these latter cases he is said to be in libertate. But the evidence of
the texts is more correctly represented by t h e proposition that they
a tendency to the acceptance of these distinctions rather than an
actual expression of them3.
A fugitivus is a fur sui, and thus cannot be usucapted, even by a
bonae j d e i possessor4. W e have already considered t h e rule in the case
of partus ancillae fu7-tivae5.
iVhere a fugitivus is left as a legacy, questions arise as to t h e
resulting rights. The principle arrived a t is that the recovery of
the slave is a t t h e cost and risk of the legatee, unless his nonproduction is in some way due to the negligence of the heres6. I n
that case the heres must pay his value. I n the other, i t is sufficient
if he give security to hand him over if and when he is recovered. The
same rule applies if the servus fugitivus legatus is alienus'. If "A or B "
be left, and either be a fugitivus, the heir, not in mora, may give either
the present one or the value of the absent one, the reason assigned by
Ulpian for thus increasing the liability of the heres being totiens enim
electio est heredi committenda quotiens moram no71 est facturus legaturios.
The point seems to be that the legatee is delayed in getting his slave
by the choice of the heres, a rather doubtful piece of logic. If both
are in fuga the security must be that, if either return, the heres will
give t h e value either of him or the other. This expresses the same
principleg.
A fugitivus is none the less the property of his master, and thus
acquires for him, apart from questions of possession. Thus we are told
that where a fugitivus buys goods, and they are violently taken from
him, his owner can bring the actio v i bonorum ~ a p t o r u m because
,
the
goods were in his bonalO--quite independently of the question whether
he has ever possessed them. Again, if my slave in flight buys a thing
from a non-owner, Pomponius says I have t h e Publician, even though
I have not acquired possession through him". The difficulties of this
As to the special rules in a pending causn liberalis, post, Ch. sxvIII.

3 l'ost, p. 338.
41. 2 . 3. 10.
"7.
2. 6 1 ; C . 6 . 1. 1 ; In. 2 . 6 . 1, etc. A protection to domini.
Whe1.e
such
persous
callnot be usucapted, the bolder has no Publicialla,
Ante, p. 24.
6 . 2 . 9. .5.
R h . 1. 3 .
30.-108 pr.
11 ti. 2. 15.
"~lrte, p. 16.

Acquisitions by Fugitivi
text, which has been much discussed, do not here concern us1: in any
case, i t shews that acquisition is not barred by the fact that the slave
is a .fuqitivus2.
Of acceptance of an inheritance there can be no question. No texts
discuss legacies to fzigitivi, but no doubt ordinary rules apply. There
remains the case of possession. We have seen that a slave cannot
acquire possession for his dominus, unless the latter knows of it, or has
authorised it, or i t is i n re peculiuri3. We have seen, or been told, for
the authority is doubtful" that the slave does not acquire possession to
his master, if he does not intend to do so. Such rules and the fact
that a fzigitivus is not likely to have a peculi,csm, since the owner
can adeem it nutu5, would seem to preclude any question of acquisition
of possession by a fugitivus. For though the ancients had held that we
could not possess except through one whom we possessed, the converse
was far from necessarily true. Yet, as in the case of res peculiares, there
seems to have been a gradual recognition, utilitatis cuusa, of possession
by the master through the fugitivus. Nervajilius, who seems to have
accepted, with some reluctance, the view that we possess a fugitive,
denies that we can possess through him" and Pomponius appears to
hold the same view7. But Ulpian tells us that possession can be
continued through such a slaves, and Paul accepts the view, which
he credits to Cassius and Julian, that a dominus can acquire possession
through a fugitive, sicut per eos quos i n provincia habernusy. These
names suggest a school controversy. Hermogenianus adopts the same
view with the characteristic limitation, "unless he thinks he is freelo."
All are agreed, on the other hand, that we cannot possess through him,
if another person possesses him1'. But what is the exact force of Julian's
parallel, sicut per eos quos i n provincia habemus ? Cassius and Julian
cannot have supposed acquisition of possession by a slave inprovincia
to be independent of the knowledge of the dominus: they are the very
writers cited to shew that this was a special rule, i n re pe~uliam"~. But
if we are to suppose the acquisition of possession by a fzlgitivt~sto the
dominus to require knowledge or izcssum of the latter, this is almost
to deny its possibility, for all practical purposes, since ratification does
not seem to have been retrospectively effective in such matters. And
this is in accordance with principle, and could have caused little in"

1 See Appleton, Propri@te'
Pre'torienne, § 82.
9 Where my slave, a f u g i t i ~ e
apud furcin, and so not in my possession, acquired money aud
bought slaves with it, and T received them from the vendor wit11 the blave's consent, I 11:t(l
actio nlu~ldatzagainst T on my slave's mandate. If it was not with the slave's consent, I had
ex e?rg~toagainst the vendor. The obligatiou was acqulrecl tl~ouglihe n a s a fugitive, 17. 1. 2.'. 9.
8 a n t e , pp. 131, 2.
41. 2. 1. 19, unte, p. 133.
5 Ant?, p. 205.
6 41. 2. 1. 14.
7 6. 2. 15.
8 44. 3. 8.
"1. 2. 1. 14, i7l$n.
10 h . t . 50. 1.
11 Ib.; h . t. 1. 14.
'" h . t . 1. 5.
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,nnvenience
: it is only the language attributed to Cassius and Julianl
"-which raises difficulty.
T F +,he
in libertate rnoretur, we are told by Paul that we
"--- fugitive
do not acquire possession through hima. This may mean one who is
in such a state of apparent freedom, as exceeds what is implied in pro
libero se gerere3, but we are told the same thing by Hermogenianus"f
the slave infuga who thinks himself free, a phrase which for this purpose
means no more than pro libero se gerere. Julian says5 that if a fugitive
libero se gerens sells a thing, r valid obligation (as i t seems, e z
empto) is created, from which the buyers are not released by paying the
fugitive. If this is not a solutio, that must be, assunling good faithe,
because the possession does not vest in the dominus, for it is clear that
the
--- dominiurn does. Pomponius cites Labeo as holding a different view.
such a fugitivus lent money which he had stolen from his master (i.e.
not ex peculio). Labeo says an obligation is created frorn which the
debtor is released by payment to the ficgitivzis thinking him free:
the rnoney is made the master's, and there is a quasi-solutum to
him?. This implies that the dorninus gets possession of the money. The
contradiction is exact. No doubt here, as in the cases of a similar
type we have just considered, harmony might be reached by conjectural
additions to the hypothesis. But i t is better to treat it as another
instance of the constant flux of opinion in these matters in minds
swayed alternately by considerations of logic and of co~venience. I t
would be a mistake to suppose even that there was a steady unbroken
tendency in one direction, or that the views of any one jurist represent
necessarily any coherent scheme.
The power of the fugitivus to bind his dominus is necessarily
limited. Though he have a peculium, he loses any power of admin&ratios. In the two texts last discussed, he appears as selling and
lending money, both transactions involving transfer of property. But
the text on sale speaksg only of the contract: so far as we are told,
the owner might have vindicated the property if he liked. And in
the other caselo,we are told only that an obligation is created. I t need
not have been m u t u u n ~ :i t may well have been a condictio based on
consumption. Ulpianll deals with an exactly similar state of facts, and
says that there is no mutuurn, since the property does not pass. The
money can be vindicated if traceable; if i t is not, there is ad exhibendum or condictio sine causa, according as it has been made away
with in bad or in good faithra.
A
.

~

8 -4nte, p. 270.
41. 3. 31. 2.
6 Ante, pp. 163, 4.
46. 3. 34. 5.
9 46. 3. 34. 5.
' 46. 3. 19.
8 15. 1. 48.
lo 46. 3. 19.
11 12. 1. 11. 2. See also 12. 1. 13.
Presumably all authority is revoked ips0 f a t o by the flight, without express withdrawal.
It may also be assumed that there is no actio icstitolia, or quod iussu 011 tr&nsactlouti by a

41. 2. 1. 14.

1 41. 2. 50. 1.
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I t has been remarked above that a slave may be a fugitivus without
being iv, libertate or even pro libero se g e r m . The converse is equally
true: a slave may be i n libertate without being a fugitive1. I t does
not appear that this would make any difference in the rights or
liabilities of the dominus : the texts a t least draw no distinctions.
Such a man may be in the apparent potestm of another acting in
good faith. This is not a case of bonae jidei possessio. It is clearly
laid down that the apparent father can acquire nothing through the
apparent son, even though he is in good faith3. I n all such cases
it may be presumed that he acquires property for his dominus, but not
possession. The liability de peculio can hardly arise, and the rule
as to noxal liability would be as in the case of fugitivm.
XI.

SERVUSPRO DERELICTO.

The expression servus derelictus is very rare : the usual form is
serum quem dominus pro derelict0 habet'. h his is so not only in connexion
with usucapio, or where the abandonment may not have been by the
owner, where the usage would explain itself, but in all contexts. The
explanation is historical. There was an old diswute as to whether
derelictio was a t once complete, or whether ownership was divested
only when a third person took possession. The iormer view prevailed
in relation to slaves as well as other thingss.
We shall see that under imperial legislation abandonment of a sick
slave might under certain circumstances make him free, and that in
Justinian's latest law any abandonment might have that effect6. Here,
however, we are concerned with the normal case, in which a slave
abandoned by his owner remained a slave7.
The developed Roman law permitted complete abandonment of
ownership in slaves, at any rate so far as the advantages of ownership
were concerneds. As to what amounted to a derelictio., this was
question of fact, which had few rules ~ e c u l i a rto the case of a slave.
There must be intention to abandon9, coupled with an actual casting
~

a

fug,tivus: the case is not mentioned. There may be de pecvlio (15. 1. 3. 8 , 52.
though it would need rather improbable facts, de in n m verso. Tnbutoria is probabfy~k%
Noxal liability, ante, y. 129.
1 As to rules in a causa liberalis, post, Ch. xxvm.
a e.g.15.1.3.8,52.pr.; 41.2.3.10; 41.3.31.2.
8 41. 2. 50. pr.; 41. 3. 44. pr. The case might arise where, e.g., a child abandoned by its
slave mother was reared and given in adoption, or gave himself in adrogation.
4 In 45. 3. 36 both forms appear.
6 41. 7. 2 . 1 ; 9 . 4. 38. 1. In relation to slaves the other view is not mentioned. Both these
texts credit the rule to .Jnlinn.
.
8 Post, Ch. x x v ~ .
7 Jewish slavery did not admit of the existence of this class. Slavery being relative, liberty
was only hidden by the power of the master. Winter, Stellung der Sklaven, 30.
41. 7. 1 and pass.; 45. 3. 36. C . Th. 5 . 9. 1 seems to hint at a right of preemption in an
abandoning owner of an infans.
9 C. 8. 51. 1.
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of possession1, and thus mere refusal to defend on a capital charge
did not amount to a dereliction2. The main effect of abandonrr~entwas
to make the slave a servus sine domino, on whom his late master had
now no claim. Thus he could not acquire through the slave, who had
indeed no capacities, his derivative capacity having ceased to exist.
*bus any stipulations or other transactions of his were merely null3. As
he had no derivative capacity, and the institution of slaves depended
on the testamenti factio of their domini4, i t would seem that any institution of such a person would be void, though absence of ius capiendi
in the dominus did not prevent the institution, but allowed the slave to
enter if alienated6. But our case is not discussed. And while we are
told that corporations could not be instituted6, we are told that if the
slave of a municipality was instituted, and was alienated or freed, the
institution could take effect7. For Justinian's own law this would hardly
seem worth stating, since municipalities could then be instituteds. If
it be accepted as a classical rule, i t creates a doubt for our present
cMe. But as i t purports to be from Ulpian, and is opposed to his
very general statement9 on the matter, it'seems likely that i t has been
altered, perhaps by the omission of a negative. Whether this be so
or not, the case of a dominus incapax is different from that of no
dominus at all. The texts which bear on that state of facts are against
admitting any possible validity in such an institution. Thus we are
told that Antoninus Pius declared in a rescript that the institution
of a sewus poenae was absolutely nulllo. And Javolenus says servus
hereditarius can be instituted quamvis nullius sit ; an implication that
an ordinary semus nullius could not be instituted".
The rule, noxa caput sequiturla, protected the former master against
liability for past or future delicts. On the other hand, dereliction did
not destroy any rights of action the master might have acquired on
account of delict committed in respect of the slave13, any more than
it would rights of action, on contract, already acquired through him.
As to liability om past contracts, on derelictio the actio de peculio
would become annalis, but any other existing edictal actions of this
class would not be affected, as they are perpetuae. I t must be supposed
that the former dow~inzcswould not be liable on any contract made after
the dereliction, except, indeed, in the improbable case of an owner who
abandoned his slave, but retained his services as institor or the like.
41. 2. 17. 1 .
a 48. 1. 9 .
41. 7 . 8 ; 45. 3. 36. After occupatio by a new dominus he acquires for him under ordinary
rules.

-. .

- . -. - l1 28. 5 . 6 5 ; cp. h . t . 31. 1. No doubt the fact that the slave became nuElius after the will
Was made would be no bar if he were now in the hand of a capas. See 28.5. 6 . 2 .
l2 Ante, p. 106; D. 9 . 4. 38. 1.
13 47. 2. 46. pi-. in&.
-
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Difficulties might arise from contracts made, in ignorance, with a
derelict slave, but they are more apparent than real. Any property
handed over on the faith of snch a contract could be vindicated. This
would not indeed apply to consumables, or to services rendered at cost
of time or money, and it does not seem that the law would give any
remedy'.
Curious questions arise where the ulave abandoned is, a t the time,
the subject of lesser rights than dominium, vested in some third person.
So far as these are mere contractual rights arising from commodatum
or the like, the case is simple though the texts give us no help. The
only right of the commodatarius is one on the contract. So long as
he is undisturbed, no question arises. If a third party seizes the slave,
his remedy is an actio commodati contraria against the lender. But
there are greater difficulties if the right created was a ius in rem. Two
typical cases alone need be considered.
1. The case of a slave abandoned by his dominus when some third
person has a usufruct in him. We are nowhere told what happens.
We know that usufruct is not affected by death of the dominus. I f
this be understood as perfectly general, and as applying in the case
of a man who dies without repredentatives, and whose estate the fisc
will have nothing to do with, it is an authority for the view that
usufruct is absolutely independent of the fate of the dominium. This
brings us in face of a wider question, i.e. that of the possibility of the
existence of servitudes without dominium. Our case is discussed by
Kuntzez, who considers the usufruct as unaffected. There seems no
reason to doubt his conclusion, which rests mainly on the analogy of
the classical law in the cases of sewus pendente usufructu manu.missw,
and that in which a man is a party to a fraudulent sale, to a bona fide
buyer, of a usufruct in himselfs. Two remarks may however be made.
In Justinian's latest law, every abandonment seems to have been a
manumission4. I t follows that the present case would then be only
an instance of a servus sub usufructu manumissus, who, under his law,
is no longer a servus sine domino. The other remark is that no
conclusion can be drawn from this case to that of praedial servitudes,
sine dominio, partly because slaves may very well have been exceptionally treated in such a matter6, but also because the classical texts
give us no warrant for applying to usufruct in the classical law that
dependence on dominium which is involved in the name servitus.
1 Cases may readily be conceived in which the late owner was liable on account of dolus.
but dereliction of slaves with whom anyone was likely to have commercial dealings must have
bee11 rare.
2 Servus Fkuctuarius, 60 sqq.
:i Post, p. 278 a ~ i dCh. XVI.infin. In both cases there was usufruct without dominiurn.
6 Kuntze, loc. cit.
Post, Ch. x x v ~ .
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There seems to be no text in the surviving ante-Justinian legal literature,
which applies the name semitus to usufruct or the like, and there are
obvious signs of a usage confining i t to praedial servitudes'.
2. The case of a slave abandoned by his owner while he is
pledged. Pledge is not servitude. The creditor's right is a right to
possess, in a limited sense of that word, and no more. We have not
the logical difficulty involved in the conception of servitus without
dominiurn: pignus being only a praetorian right to hold, is never contemplated as a part of dominium. The title dealing with release of
pledgea makes it clear that no act of the debtor's can affect the
creditor's right of possession without his consents. There can be no
doubt that derelictio, whether followed by occupatio or not, leaves the
creditor's right intact.
XII.

SERVUSPOENAE.

There is little to be said here of these persons: most of the points
of interest will arise in connexion with the law of enslavement and
manumission4. A few points may, however, be discussed. A servus
poenae may have been, before his condemnation, either a slave or a
freeman. In the latter case he was destroyed by the enslavement,
and if freed, was not the same person: slavery was akin to death5.
If he had been a slave, the condemnation destroyed the ownership6,
and it did not revive on pardon7. What then was his position? The
matter seems to have been obscure till, under ~ a r a c a l l aor a little
later, it was accepted that he vested in the fisc8. Semi poenae themselves were not the property of anyone : they were slaves of punishment,
not belonging to Caesar or the fiscY. ~ a v i no
n ~owner,- they could
have no derivative faculty or peculium, and, as slaves, they could have
no faculty or property of their own. It seems obvious that they could
not contract, though this is not stated. Their earlier made will was
irritumlO. Institutions of them or legacies to them werepro non scriptis,
whether they were condemned before or after the will was made; the
e.g. Vat. Fr. 54; C*. 2. 14. Other texts shew that the relation of usufruct to dominiurn was
disputed among the classical lawyers. Robv. de usufructu. 42.
"0.6.
3 See fbr a 'strong case, 20. 6.4.'pp,4 Post, Ch. xvrr.
50. 17. 209; Nov. Just. 22. 9. For some effects see 36. 1. 18. 6.
48. 19. 8. 12. The peculium remained with the former owner, C. 9. 49. 1.
48. 19. 8. 12. If 111 temporary uincda, expiration of sentence freed them from all results,
So thpt, as Divi Fratres laid down, they could take any form of gift if released when the
heredztas under which the gift arose was entered on, 48. 19. 33. Papinian says that this
limitation results not only from the constltution but from the reason of the thing. The point is
that otherwise the gift cannot operate at once and there is no reason for postponement. The
case is not one of servitus poenae: temporary or even permanent chains (h. t . 8. 13) or whipping
(h. t . 28. 4) does not d e c t ownership. On release the slave reverts. If his master refuses him
'he is offered for sale. If this fails he is a servus poenae, 48. 19. 10. pr. See C. 9. 47. 13.
40.5. 24. 5. Details, post. Ch. XM.

'
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practical result being that the gift was not caduczcm, and did not go
to the fiscl. The texts refer to Pius ar having resolved these points;
i t may have been doubtful before whether such people were not the
property of the fisc. Gifts of liberty to them were void, though if, and
when, they vested in t h e fisc, on pardon, effect would be given to any
such fideicommissary gift to them2.
Tutela on either side was destroyed by condemnation3. Children
of any condemned woman would be slaves4, subject to some exceptions,
favore libertatis, to be later considered6. They would not however he
semi poenae, but ordinary slaves, capable of receiving fideicommissary
gifts of liberty6. There must have been some doubt as to the ownership
of them. Antoninus Pius seems to have settled it, perhaps by the same
enactment as that mentioned above7, by providing that they might be
sold by the public authoritys. We are told that semi poenae could not
delate, i.e. were not allowed to report cases of fraud on the treasury,
e.g. by way of unlawful jideicommissum or the like, in the hope of
reward. But this was not a result of their position: i t was a precautionary measure, ne desperati ad delationem facile possint sine causa
confupreS.
XIII.

SERVUSPENDENTE USUPRUCTU MANC'MISSUS.

I n Justinian's time such a slave became free. and there is no
question for us. The only points to consider arise in connexion with
his relation to his former owner, in earlier times, when he became a
servus sine domino as the immediate result of the manumission'" We
have little authority, but, in general, there is no great difficulty. The
fructuary's rights were unaffected. The master necessarily ceased to be
noxally liable for the man as to future acts, and as he had ceased to have
potestk or dominium, he was free from liability for acts already donell.
Similarly he could have no action for damage to the slave or for theft
of him. H e would seem to have the same noxal rights against the
fructuary or any bonae jidei possessor as any third person would have.
H e would not be liable on any future contracts, except, indeed, by the
actio institoria, if the man still acted in that capacity, as any freeman or
servus alienus might do. His liability on past contracts would not be
affected so far as the actiones quod iussu, and de i n rem verso were
1

29. 2. 25. 3 ; 34. 8. 3; 48. 19. 17.pr.; 49. 14. 12.

a 40. 5. 24. 5.

But this is administration, not law. As to the general attitude of the fisc in
such cases, post, Ch. xxw.
8 In. 1. 2'2. 4.
40. 5. 24. 6.
"oat, Ch. XVII.
6 40. 5. 24. 6.
7 Seen. 1.
0 40. 5. 24. 6.
9 49.14.18. They shared the disability wlth women, clarissinzi, neterani and others barred
on dserent mounds.

'

l ~ F r . D & . l l ;U . 1 . 1 9 ; C . 7 . 1 5 . 1 .
11 Subject to liability for dolus, ante, p. 106.
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The actio de peculio would presumably become annalis,
to the rules already stated1. To the actio tributoria he no doubt
remained liable, if he retained the peculium2. B u t if he gave the man
his pecuZium, i t is not quite clear what would be the result. I t would
pws to the fructuary only if this intent were declared, and in that
the rules as to the liability of the fructuary in the actio de peculio would
apply< I f i t did not go to the fructuary, i t could not go to the slave
himself. I t must either remain with the master or become derelict:
the effect would be the same in most cases so far as liability de peculio
is concerned, since this would ordinarily be such dolus as is contemplated by the Edict4. It would seem from the wording of Justinian's
enactment that the master could acquire nothing through him, and the
same result follows from general principle, since he was not now the
slave's ddntinus5.

IU~VZA.
The state of facts here referred to will be considered later6. The
XIV.

SLAVEINFORMALLY

FREED BEFORE THE LEX

class was so early obsolete that i t is idle to try to lay down rules about
them. I t is enough to say that though the Praetor ~ r o t e c t e dthem i u
de facto liberty, so that their master could not make them work, they
were still his slaves and he still acquired through them7. H e would
still be liable, de peculio et i n rem verso : indeed in all respects he
would still be liable for them as for ordinary slaves, though the point
would presumably not often arise. Whether he was noxally liable or
not depends on the unanswerable question, whether the theory of
potestas in this matter had developed so early. As this theory does not
apply to damnuma, i t seems that he would be liable e lege Aquilia.
Conversely he could have no noxal action for anything done by such a
man, so far as the lex Aquilia was concerned, but he might conceivably
have had an action against a bonae jidei possessor for other delicts.
Presumably he would have an action for damage to such people, as this
would lessen their power of acquisition, and no doubt he had the actio
furti. As they were still slaves it may be assumed that the child of a n
ancilla in such a position was an ordinary slave.
XV.

PLEDGED
SLAVE
FREED

BY THE DEBTOR.

We are told in many texts, of Justinian's time, that such a manumission was absolutely nulla. It follows that the relations of master
Ante, pp. 227 sqq.
' Arg.
14.4. 7 . 2 , 3 .

Ante, p. 237.
C . 7 . 1 5 . 1 ; Q.2.9.5;In.2.9.5.
Post, Ch. XIX.
7 Fr. Dos. 5.
a e . g . C . 7 . 8 , p a s s . ; D . 4 0 . 1 . 3 ; 4 0 . b . 2 4 . 1 0 . Post,Ch.XXV.

3

Post, p. 359.

8

Ante, p. 130.
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and slave were absolutely unaffected by it. Two points may be noted,
The case cannot be regarded as equivalent to a derelictio, for one who
frees a slave acquires a libertus, a potential asset of some value'. Thus
to treat an attempted manumission as abandonment would be to go far
beyond the manumitter's intention. Whether i t can be treated as a case
of informal manumission, for the earlier law, depends on the view that
is taken of the only text2. I t is defective but appears to mean that the
slave became a Latin when the pledge ceased to be operative. This
interpretation suggests that before the lex Iunia, the praetor would
have intervened and treated the case as one of informal manumission,
so soon as, but not before, the pledge was in some way released, i.e. so
soon as capacity was restored-overlooking the fact that there was no
capacity a t the time the act was done. Till then its effects were null.
If Huschke's view is accepted, that the slave became a Latin a t once,
this will imply that in the Republic the Praetor's protection is given
at once, and the case will come under the class last mentioned3.
1 In 50. 17. 126. 1 we are told: locupletio~ non est a c t w qui libertum aQu&erit.
libertus is not necessarily a source of profit, even by way odnecession.
a Fr. Dos. 16.
3 Poat. Ch. xxv.
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CHAPTER XIII.
SPECIAL CASES (cont.). SERVUS PIGNERATICIUS, FIDUCIAE
DATUS, STATULIBER, CAPTIVUS.

SERvw PIBNERATICZUS.

XVI.

THElaw concerning a pledged slave derives some peculiarities from
the fact that, while on the one hand the rights acquired by the pledge
creditor are slight (being essentially no more than the right to hold the
slave without deriving profit from him), on the other hand the institution is only a praetorian modification of the old fiduciary mancipation,
under which the creditor became owner. Many of the texts in the
Digest which now speak of pignus were originally written of $ducia, and
the compilers have not always succeeded in making the changes SO as
to produce a neat result.
A pledged slave is still i n bonis debitoris', and thus a legacy of my
slaves includes those I have pledged, but not those pledged to me2. The
debtor retains the actio servi cormptis. The pledged slave is treated
for the purpose of the Sc. Silanianum in all respects as if he had not
been pledged4. But there are many respects in which the creditor's
interest comes effectively into play.
If5 the pledge creditor kills the slave, the debtor has the actio
Aquilia against him, or, if he prefers, he may bring the action on the
contract6. If on the other hand the debtor kills the slave, the creditor
has not the actio Aquilia, even utilis, but is given an actio in factum7.
If the slave is killed by a third party, the pledger has the actio Aquilia,
and the creditor is allowed an actio utilis, because in view of possible
insolvency of the debtor he has an interesse. A text8 credited to Panl,
hints, in a rambling manner, that the creditor's action is given only in
the case in which the debtor is insolvent, or the creditor's remedy, apart
from the pledge, is time-barred, and says that, in that case, the debtor
l

c . 4. 24. 9.

a 3'2.

73. 2.

8

11. 3. 14. 4.

' 29. 5. 1. 3; ante, p: 95.
' Theft and damage m relation to pledged property, Hellwig, Verpfsndnng von Fordernngen,
43-50.
9.2. 18.

1

h. t . 17.

8

9. 2. 30. 1.
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has it only if the debt is less than the value of the slave Gradenwltz
shews conclusively that these later propositions are from the compilers1
The case of theft of a pledged slave presents difficulties they have
nothing to do especially with slaves but cannot well be left undlscussed,
as one or two of the most d~fficulttexts deal with slaves Many texts
shew clearly that the pledge creditor has actzo furtz if the thing 1s
stolen2, even by the debtor3, and that he will himself be liable to the
action if he exceeds his nght4 Beyond this it is difficult to get a clear
doctnne there are divergences on all material polnts In seeking
the basis of the pledge creditor's znteresse, it is natural to think of his
obligation custodzam praestare, either absolute, except for vzs mazor6, or
only dzlzgentzam exactam praestarea And two texts of Ulpian7, in one
of which there is an appeal to older authority, seem to start from this
point of view, but the first shews that there is an znteresse independent
of obEzgatzos, and the words from hoc zta to competzt are probably from
Tribonian The responsibility is limited to the case of culpa, and there
is some reason to thlnk that a t least in the case of pzgnus, this limitation dates from the later Empireg What Pomponius approves is the
earlier part of the text In the otherlu, the word9 ztem locatz pgnomsve
acceptz may be interpolated, but, indeed, the whole text looks corruptll
I t is clear on other grounds that the obligation whatever its extent
cannot have been the sole basis of the znteresse Had ~t been so, there
would have been, a t least, doubts as to the right of action where the
debtor stole the thing, since in that case the obligat~ondid not existB2
Interpolat~onen,89 syq Do they represent even later law 7 G polnts out that where as
here, two can sue, though substantiah only one sum is due, the normal course 1s for the f i s t
plaint~ffto glve secuntyfor defence of the
l~ableagamst the other
"3
7 22 p r , 47 2 14 16,15 p r , In 4 1 14, 4 2 2 , etc
3 13 7 3 . 41 4 .5. 47 2 12 2 67 o r . C 7 26 6 . G 3 200 203. P 2 31 19. etc
4 i 3 7 4 '5 ,-47 2 '52 7, 55 pr , 56L74; c 9 33 3 ' etc
"3
7 13 1. 14. C 8 13 19
e C 4 2 4 5 8 .> h l 3 1 4 4
7472 146;16'8 47 2 14 6
As to the nature of custodza the most acceptable opnnon seems to be that whlch may st~Ube
called the orthodox vlew (See for t h ~ s ,with variations, Permce, Labeo 2 1 345, Lehmann,
Z Sav Stlft 9 110, Biermann same review, 12 33, Glrard, Manuel, 655 Cont?a, Ferrin~,
Archivio Giuri&co, 53 260 ) Accordmg to tlvs doctnne, castodta meant orlglnally the
obhgat~onto keep the thlng as agamst thieves, but not as against robbers This was gradually
moddied, tdl except m a few cases, it was no longer to be distinguiblled from the obhgatioll
dzlzgentzam maxzmam pruestare This development explams such texts as speak of ezcvtodzam
dzlzgentem (e 13 6 5 5) and the llke But there 1s room for difference of opmlon as to the
date of thls cfange Pernlce attributes ~t to the influence of Juhan Blermaiin is, 111 general,
of the same opinion, but considers that In regard to pzgnas the change is of the later Empire,
since Diocletian stdl diqtmgulshes m thls connexion between eulpa and custodau Paul and
Ulpian make the same mstlnction in other connexlons (P 2 4 3 , D 19 1 36, 47 2 14 6, etc ),
but thls Biermann regards as mere hzstasche Remznzscenz But that kind of remlnlscence 18
more characteristic of Trlbonian than of Ulpian or Paul, and as they state the distmctioll
clearly ~t is likely that the law of them tune adm~ttedit It seems hlghly probable that the
assunllat~onm most cases of the 11ablhty custod~ampraestare to that dtkgentzam praestare was
a development of the later Emplre, except m the case of commodatum, whlch had specla1 roles
I t is to be observed that nearly all the texts which state the newer doctrine are confused In
form(eg 18 6 2 1 , 1 8 6 3 , 1 3 6 1 0 , 4 7 2 14 1 2 , 4 7 8 2 22,23)
10 47 2 14 6
11 Doubts m the csse of co~nmodatumare plentiful 13 6 5 6 , 47 2 14 16, and many in
C 6 2 2 2
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But many texts give the action in that case and none denies or doubts
Again, in all cases except where the thief is the debtor,
must set off what he recovers against the debt2, while in
the
the other cases of znteresse based on obligation, the plaintiff keeps what
he recovema A g m , if the right were based on obligation, the creditor's
actlon would exclude that of the debtor4,but, here, both parties have the
actlon~ Ulpian tells us indeed6,that there had been doubts as to the
creditor's act~onif the debtor were solvent, but himself holds, with
Jullan, Pomponius and Papinian, that he has an interest in all cases a
rule for which the Institutes give the reason, quza expedzt ez pzgnorz
potzm zncumbere q m m zn personam agere7 The text says nothlng
about obligation Agaln, ~f the r ~ g h were
t
based on obligation i t would
not exist, as it does, where there is a mere hypothec, since here the
does not exists I t seems clear, then, that, a t least on the
dominant view, the creditor's right does not depend on his liability
There is, however, one difficulty Two texts of Pauls allow the creditor
to recover the value of the res This is consistent with the view that
his right rests on obligation, and not easy to reconcile with any other
view But one of them defin~telyglves the act~onagainst the debtor,
which is inconsistent with that viewlo, and though Paul here notes that
in that case the recovery is limited to the amouut of the claim, thiq
itself shews that there is another basis of znteresse There are,
however, a number of texts, mainly from Ulpiann, which linlit the
creditor's right in all cases to the amount of his claim
What is this other basis of interest 7 The mere fact of possession
would not suffice, if indeed the pledge cred~torcan be said strictly to
have possessioni2 But his right, narrow as it is, exceeds mere possession.
I t has an economic content He has a right to keep the thing until h ~ s
claim IS satisfied, and thus he will win, not only in possessory proceedings, but also even if the owner vindicates the thing I t IS this zus
retentzonzs which bases his actzo furtzls This is why his interest is
limited to the amount of the debt, and why, if there are several things
pledged together for one debt, the action, if any one of them is stolen, is
llmlted only by the total amount of the debt14 Paul's texts giving a
right to recover the whole valueis do not seem to have been retouched
they may perhaps be based on a recognition of the right iesting on
See ante, p 282, n 4, and 41 3 4 9 , 47 2 19 6, 88, In 4 1 10, 14
13 7 22 pr 47 2 14 6 14 7 , 1 5 pr
'13 6 7 , 1 9 5 6 , C 6 2'22 3
4 G 3 2 0 3 , 6 , D 47' 2 12 pr etc
47 2 12 2, 46 4, 52 7 , 5 5 pr , 74
6 47 2 12 2
I h 4 1 14
8 47 2 19 6 , 6 2 8
9 h t 1 5 p 88
10 IL t 88
l1 47 2 14 L 7 . 4 6 4 5 47 8 2 22 23, In 4 2 2
'2 2 8 15 2
lY 47 2 46 5
~ b s c d e but
,
bnngmg out the fact that h ~ snteresse
s
is d~stmctfrom that of
Owner
l4 47 2 14 5-7
'5 h t 15 pt , 88
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liability, but their explanation is more likely to be found in the known
genealogy of pignus. The rule of jducia, by which the creditor, being
owner, recovered the whole value, simply passes over to pignus. Perhaps
as early as Pomponinsl, the more logical view appears which limits his
action to the amount of his claim. Later on, the pledgee is so far
assimilated to other holders who custodiam praestant, that his right
based on liability is recognised, without excluding the other. But this
is of late law, and, even in the Digest, the dominant doctrine ignores it.
I t may be noted that in several other cases, in some of which there
would not be a possessory right, the ius retinendi gives an actio furtiz,
on the analogy of pledge3.
I n one text already mentioned4, Ulpian seems to give the debtor
(the owner) an action only if the thing is worth more than the debt.
There is no obvious reason for this limitation, and he elsewhere ignores
it6.
The interjected form of the limitation in the text suggests interpolation. On the other hand i t may be a survival from the system of
jducia, in which the debtor, having neither ownership nor possession,
has no clear basis of action. The text certainly treats the debtor's right
to sue as of an exceptional nature.
The rules as to noxal liability for the slave have already been
discussed6. I t may be added that the actio ad exhibendurn lies against
the creditor and not against the debtor: he has no power of producing
the man7.
As to acquisitions, the rule is simple. The slave cannot acquire for
the pledge creditor in any way, by traditio, stipulatio, or otherwise, not
even possession, though the creditor possesses him for interdictal
purposess. All fruits and acquisitions ex operis are the debtor's, and go
to reduce the debt, any balance over the amount of the debt being
recoverable by the debtor3. All other acquisitions, e.g. hereditas or
donatio, go of course to the debtor. And the rules as to the effect of
acquiring or purporting to acquire expressly for any person other than
the owner are in no way exceptional in this case. The debtor cannot
acquire possession through the slave since he is possessed by another,
except so far as bars uswcapio by the creditor, and allows the debtor to
usucapt things of which possession had already begunlo.
The creditor must not misuse the thing pledged and thus if he
prostitute a pledged ancilla, the pledge is destroyedll. Unusual
expenses may be added to the charge, and thus, if a pledged slave is
47. 2. 14. 6, 7.
h. t. 14.1, 15.2, 5 4 . 4 . 6 0 ; I n . 4 . 1 . 14.
3 Modestinus (Coll. 10. 2. 6) denies actio furti to depositee even with ius retentionis.
The
reason is not clear and the rule is not in the Digest. The rule probably began withpignw.
4 47. 2. 46. 4.
6 h. t . 12. 2.
6 Ante, pp. 116,125.
7 41. 3. 16.
8 41. 1. 37.p.; 41. 2. 1. 15.
0 C. 4. 24. 1, 2.
10 41.2. 1. 15. Or the slave himself.
The rule does not of course apply to hypothec.
11 13. 7. 24. 3.
1
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captured and redeemed, the creditor's right revives when be has paid
the lien of the redeemer, and he may add the amount paid to his
charge1, In the same way he may add to the charge any reasonable
expenses incurred in training the slave in either necessary arts, or those
in which the debtor had already begun to train him, or those to his
training in which the debtor has assented2. Expenses incurred in paying
damages for a delict by him can also presumably be added, for we know
that the creditor is compellable to pay them or abandon his pledges.
XVII.

SLAVE
HELD

IN

FIDL~CIA.

Upon this case the texts give us little information: the institution
was obsolete in Justinian's time, and, as we have learnt from Lenel, many
of the texts which really dealt with jiducia cum creditore have been
applied by the compilers to pignzcs, with or without alteration. But of
these there are very few which have any special importance in regard
to slaves as opposed to other chattels. Such slaves were technically the
property of the jduciarizcs. Thus a legacy of " my slaves," by the debtor,
did not cover those he had so conveyed4. And what such slaves acquired
io any way was the property of the fluciarius. But this ownership
was little more than nominal, for he must account for all such receipts,
setting them off against the debt, and being liable for any balancee,
having however the same right of charging expenses as the creditor in
a pignuso. Moreover, a thing given in jiducia could be left per preceptionem, at least according to the Sabinians, the heirs being bound to
free it, though in general such legacies were confined to the property of
the testator7. The Sabinians did not consider this form to be confined,
as legacy per vindicationem was, to the quiritary property of the testator,
but applied it to anything in his bonas. But this is, as Gaius observes,
a still further extension, for technically such a slave is not i n bonis
debitoris. As we have seen, however, the rules of account make this
formal rather than real ; Gaius, in fact, treats the transaction as
essentially a pledge, the heirs being under a duty to reduce the thing
into possessions.
49. 15. 12. 12.
13. 7. 25. Paul, wrongly attributed to Ulpian. See Lenel, Paling. ad h. I. Origulally
written off dzleia.
wherever acquired,
"~nte, p. 116. Apart from agreement the pledge did not cover peculiu?~~
20. 1. 1. 1. The case of partus of pledged aneilla has already been considered. Ante, p. 23.
Cp. 13. 7. 25.
P. 3. 6. 69.
5 P. 2. 13. 2.
I' G. 2. 220. This does not conflict with P. 3. 6. 69. That is a rule of construction as to
what certain words meari: here the only question is whether a certain @t is good.
". 2. 219-222.
Cp. P. 3. 6. 16. In. 2. 'LO. li?, ete. Another relaxation, P . 3. 6. 1. If the creditor held
the slave', the debtor(con1d not acquire possession through h*:
If he was with the debtor, this
resulted from np,eeun'un2, or Ioeatio or cornnmdatum: the pos~tlonof the debtor was governed 11y
the rules of these relations independent of their origin.

'
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As the creditor was owner he could have no noxal action for anything done by the slave, but it may be inferred from some bexts discussed
in the chapter on noxal liability that he had a right to an indemnityl,
the amount of which could be added to the debt. The debtor could,
however, abandon the slave instead of paying, leaving the original debt
intact, but only if he was unaware of the character of the slave he
was mancipating2. Conversely it seems to follow that the creditor w a
noxally liable for anything the slave did, but of course this surrender
while i t ended the security did not destroy the debt, and did not impose
on the creditor any liability for the value of the slave3. If the slave
stole from the debtor there ought to be a noxal action against the
creditor, but such an action would be of little use. For if the creditor
surrendered the slave the debt remained, and he was usually in a position
to reguire fresh security. If he paid the debt, because it was less than
the value of the slave, i t would seem that he could add the money so
paid to the debt. But direct authority is lacking.

The most important points in relation to these will arise for discussion under the law of manumission, but something must be said here
as to their position while still slaves. It is not necessary to define them
with any exactness. Broadly, they are persons to whom liberty has
been given by will under a condition, or from a day, which has not yet
arrived4.
The main principle as to their position is that till the gift of liberty
takes effect in some way3, they are still slaves of the heir6, for all
purposes. Thus they may be examined under the Scc. Silanianum and
Claudianum, if the heir is killed7. Children of an ancilla statulibera
are slaves of the heirs. Statuliberi are subject to the ordinary incidents
of slavery, with the restriction that no act of the heir can deprive them
of their prospect of liberty, on the occurrence of a certain event, and
some other restrictions shortly to be stated. Thus they may be sold,
legated, delivered by traditio, adjudicated, and even usucapted, but
always carrying with them their conditional right to libertys. They
may be pledged, but arrival of the condition destroys the creditor's
lien10. A usufruct may be created in them". They may be noxally
Ante, p. 125.
2 Arg. 47. 2. 62. 3 .
3 Arg. 9 . 4. 17. 1. Ante, p. 116.
4 40. 7 . 1.
One as to whom it is doubtful if his freedom is in fraud of creditors is a
statuliber. B i d . See Festus, 8.v. Statuliber. And see uost. Oh. XXI.
5 As to cases in which the gift took effect without sattfadibn of the condition, post, Ch. xxr.
6 U.2.2; D.40.7.16,29.p~.
7 29. 5 . 1. 4 .
40. 7 . 16; C . 7 . 4 . 3 .
9 30. 81. 9 ; 40. 7 . 6 . 3, 9 . 1 ; U. 2. 3 ; C . 7 . 2. 1 3 ; etc.
The condition may be such that
s not sell him," 40. 7. 30. A sale may
alienation destroys the s p a , e.g. "to be free if my h e ~ e do
be with or without peculium, 40. 7 . 3 . 7 , 6 . 6 , 27, 35.
10 20. 1. 13. 1.
ll 33.2.20.
1
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surrendered, and this will discharge the donzinus, without affecting their
hope of liberty, and if the condition be satisfied during the litigation,
dominus is entitled to absolution1. As they belong to the heir, they
cannot receive a legacy under his will, unless the condition is satisfied at
his death, or the legacy is under the same condition as that under which
are to be free1. So, too, a statuliber can acquire for the hereditaa3.
~~t there are respects in which their position differs from that
of an ordinary slave. Though they can be sold, the sale may not
be under harsh conditions4: the heres may do nothing to make their
position worse3. He may be validly directed to maintain them till
the condition arrives, cibaria dare, a special enactment of Severus and
caracalla forming an exception to the rule that a legacy cannot be
made to your own slave sine libertate6. I t would seem to be aimed a t
preventing the heres from abandoning a slave from whom, as he is
about to be free, no great profit can be expected9 A legacy of optio
seWi or legaturn generis does not give the legatee a right to choose a
statuliber, so long as the condition is possibles. Such a choice is
hardly likely since he takes his spes with him. But in any case, the
rule is merely one of construction: a testator who has made both gifts
cannot be supposed to have rneant the choice to cover the man freed,
and the rule that if the condition fails, he may be chosen, rests on the
view, of Q. M. Scaevola, that a gift of which the condition has failed is
to be regarded as completely non-existent.
Slaves can ordinarily be tortured as witnesses but statuliberi may
not, at least from the time of Antoninus Pius, in ordinary pecuniary
cases, though they may in a case of adultery without prejudice to
their ultimate right to liberty9
Where his value is material a statuliber is reckoned a t his value
as such, e.g., in nctio furti and condictio furtivalO,and for the purpose
of the lez Falcidia. If the slave so freed dies, he is reckoned as part of
the hereditas a t his value as a statuliber, if, as the event turns out, the
condition fails, but if the condition arrives after he is dead, he is not
reckoned a t all". A text of Julian deals with a similar question in
relation to condictio furtiva. If a thief, or his heir, is sued by condictio
furtiva, and the thing stolen ceases to exist, e.g. a stolen slave dies, the
plaintiff is still entitled to judgment'". But Julian says13 that if a slave,
40. 7 . 9 . p r . 2. 47. 2 . 62. 9 . In this case liberty was attained b,y paying 10 to heres. , H e
must give this tb ;laintiff unless it comes out of peculium. This is because the heres might
ill that case have forbidden the payment without barring the liberty. Post, Ch. XXI.
31. 11. or.
s 40.
-.
. 7.
.. 28.
. 1.
h. t . 25: Such as, n e intra loea semiant, ne u n p m m manumittantur.
h. t . 3 3 : C. 7.
6 .30. 113. 1 .
.. 2
-.. -1.1.
-.
d
to the Emperor
NOmode of enforcement is stated. ~robablyfailurewould g r o u ~ ~appeal
under the rule then newly laid down by Antoninus Pius, ante, p. 37. See post, Ch. XX.
33. 5 . 9 . 1 .
9 48. 18. 8. 1, 9 . 3.
11 35. 2 . 11. 1.
lo 13. 1. 14.pr.; 47. 2 . 52. 29, 81. 1.
13 13. 1. 14. p r .
13. 1. 8 . 1, 20. The thief is always in mora.
-
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left conditionally, is stolen, the heres has condictio furtiva so long as the
condition is unfulfilled, but if, pending the action, the condition arrives,
there must be absolution. He adds that the same is true if the gift
is one of liberty, since the plaintiff has now no interesse and the
thing has ceased to belong to the thief, without dolus of his. The
second reason is none, for it is indifferent in this action whether the
thief is still owner or not1. The first reason is hardly satisfactory. If
a stolen slave is dead, we are told that the action must still proceed,
because there may be other interests than the personal value of the
slave, e.g. the loss of an inheritance to which he Mas instituted, on
which his master has been prevented from making him enter2. The
same reasoning might have applied here. I n another text Ulpian says
the same thing3 about actio furti for a statuliber. But he confines the
rule to the case in which the condition is satisfied before aditio, so that
the slave never was the heir's. In the case of condictio, Julian allows
release if the condition is satisfied at any time before judgment. This
requires altogether different reasoning. I t is no doubt, as Windscheid
says4,an application of the rule soli domino condictio competit. There
is nothing remarkable in allowing the cesser of ownership after litis
contestatio to affect the matter, in view of the tendencies of classical
law, but i t seems somewhat unfair in condictio fi~rtiva. I t is in fact an
application to this action of the principle applied to real actions (though
ill evidenced in the texts5), that the plaintiff cannot recover unless his
interest continues to the time of judgment.
As to criminal liability there is some difficulty. I n one passage we
are told, by Pomponius, that statuliberi are liable to the same criminal
penalties as other slaves6. But Modestinus and Ulpian say7 that, on
account of their prospect of liberty, they are to be punished as freemen
would be, in the like case. The contradiction is absolute. Ulpian
attributes the rule to a rescript of Antoninus Pius8, and as Pomponius
is much the earliest of these jurists and wrote some work under Hadrian,
it may be that this text states the older law, before the rescript, and
that its insertion in the Digest is an oversight of the compilers.
We have seen that statuliberi may be bought and sold, but it
is clear that one who wishes to buy a slave will not be satisfied with
a statuliber. We are told in one text that if Titius owes Stichus ex
stipulatu, and hands him over, the promise is satisfied though he is a
statuliber. This view is credited by Ulpian to Octavenus! I t deals
See ante, p. 287,n. 12.
2 13. 1. 3.
8 47. 2. 52. 29.
Lehrbuch, $ 361.
5 10. 4. 7. 7. See P e l l ~ t De
, rei vind. 226.
Gaius
and
Ulpian
say
that
a
xtatuliher
may
u
t
s
e
w
u s coerceri. They mean
40. 7. 29. pr.
only that as he is a slave and can be punished by his master he cannot be treated as free and
sued after his liberty is complete, under the Edict as to damage to the heveditas by freed slaves.
See 47. 4. 1. 3. 2. 3 : ante. D. 255 : ooat. Ch. xxxx.
-..
7 48. 18. 14; 48.'19. 9: i 6 .
" '
8 See Potl~ierad h. I .
9 40. 7 . 9. 2.

of course only with the c a e of a promise of a particular man, who
must be taken talis qualis. Thus Africanus tells us1 that if a man
horninem
promisit, and delivers a statuliber, this is not performance.
The receiver can sue on the stipulation, without waiting till the
condition is satisfied. Africanus adds that if in the meantime the
con,j;t;on fails, there is no loss and therefore no right of action. I t is
;
, relation to sale that this matter is most fully discussed. There
are
possible cases.
(,) The slave is sold with no mention of the fact that he is entitled
to liberty on a condition. Ulpian says there is weighty authority for
regarding this as stellionatus, but whether this be so or not, there is an
actio ex ernpto2. But subject to the ordinary rules as to notice, there
is also the ordinary remedy evictionis nornine, i.e. the express or implied
stipulati~duplae3. This of course depends on the buyer's ignorance,
and is subject to one deduction which may be important. The condition
may be si decent dederit, or the like. In that case if the money lias
been paid to the buyer, as it would ordinarily be, he must allow for it,
unless i t has been paid out of the buyer's property, for instance out of
the slave's peccilium4.
(b) The vendor says that the man is a statuliber, but does not say
what the condition is. Here if he knew what the condition was, but the
buyer did not, he is liable, not evictionis nomine, but ex empto! The
text repeats itself. The first statement looks like Scaevoia's own, which
the compilers proceed to amplify, and justify, which Scaevola very rarely
does. I t is not obvious why the buyer should have any action a t all,
and this is perhaps what struck the compilers. The rule seems to be
that if the vendor gives the buyer to understand that he is buying a
statuliber, he saves himself from liability on the warranty but if he does
so loosely, perfusorie, laying no stress on it, knowing all the time that
it is a likely contingency, he may very well have deceived the buyer,
who may bring the actio ex empto. As this is a bonae Jidei iudicium,
the i d e x will ascertain, without any exceptio, whether there was dolus
and the buyer was deceived.
( c ) The vendor states a condition, but states one entirely different
from the actual one. Here the liability is ewictionis nominee. Thus
where a slave was to be free on accounting, and there was in fact
nothing due on his accounts, and the vendor said the liberty was conditional on payment of so much money, he was liable as for eviction, the
man sold not being a sbtuliber a t all, but already entitled to his liberty7.

1

4
6

46. 3. 38. 3.
2 40. 7. 9. 1.
3 21. 2. 39. 4, 46. 2, 51. 1.
44. 4. 2. 7 . If the man has already paid the vendor the money or part, this call be
recovered by the vendee, but only if he relenses the liability ex eaietione, 44. 4 . 3.
91. 2. 69. 5.
8 21. 2. 69. 2.
h. 1. 4 . Same rule where one whose liberty was uncond~tionalwas sold as a statuliber,
h . 1. 1.
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( d ) The vendor states the condition but states it inaccurately so
that the buyer is prejudiced. There were evidently different opinions
here, the dispute being not exactly as to what the remedy was in this
case, but as to what cases ought to come under this head, ratller than
the last. The case discussed is that in which the vendor says there is
a condition of payment, but overstates the amount. Here, on the
authority of Servius, the view prevailed that this was not a case for
the eviction penalty, but only for actio ex emptol. I n a text of Paul the
same rule is laid down, but the remark is added that, if there has been
an express stipulatio duplae, the action on this arises. This seems
contradictory and the grammatical form of the sentence suggests that
i t is compilers' work2. A similar case arises where the slave is to
be free on accounting, and there is money due on his accounts, and
he is sold as decem dare iussus. Here if what is due is less than
ten, an actio ex empto arises. I f it is the same or more, there is no
prejudice, an3 t l ~ u sno actions. On the other hand, if the sum is stated
correctly, but i t is payable to a third person, so that it does not pass to
the buyer, this is essentially a different condition, and the facts come
under case (c),giving rise to the eviction penalty4.
( e ) The vendor excepts generally the case of his freedom : here if he
is already free or is now entitled to liberty, there is no liability a t all.
I t may be presumed that if he has led the buyer to believe that the
liberty is not yet due, there will be an actio ex emptos.
All these liabilities depend on prejudice to the vendee. We have
already seen this, in the case of the liability ex empto6: the same rule
is laid down for the liability evictzonis nornine. Thus where the condition
was si Titius consul factus fuerit, but on the sale the condition declared
was si navis ex Asia wenerit, and this latter event occurred first, there was
no liability at all?. Africanus seems to add that the same rule applies
where, though the slave was entitled to liberty on the easier condition,
he actually does satisfy the condition stated in the sale. He takes the
case of a gift of freedom in one year, the condition stated in the sale
having been of freedom in two years. Here, if the slave does not claim
the liberty for two years, there is no liability. So also if there was
a col~ditionto pay 10 and the vendor says 5, and he pays the lo8.
Neither of these cases is clear. The second is, as stated, no illustration
of the proposition, for the condition named is less onerous than that
which actually exists. The case is rendered a little confusing by the
fact that if the money is not payable out of the peculium, the larger
payment, while more onerous to the slave is also more beneficial to the

ca. x1n1

a 40. 7. 10.
4

h. t. 54.1.

5

a h. 1. 3.

h. t . 69. pr.

6

h. t. 69. 4.
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buyer, who will receive the money. But that does not affect the matter.
In the first illustration, the decision is unfair, since the slave is free
from the year, and this makes a great difference as to the destination
of his
during the second year, even though he be in that
year a bma fide serviens. There is some authority for reading the text
differently1,and making the real condition two years, and that stated,
one. This brings the two illustrations into line, but makes them
illustrate only the obvious proposition that if there is no possibility
of. prejudice to the buyer there is no liability.
The various rules as to immutability of status apply only if the
man actually is a statuliber. But he is not a statuliber till an heir has
entered under the will. Thus the rule is laid down by Ulpian that,
if, before entry, he is delivered by traditio, or usucapted or manumitted,
his hope of liberty is lost'. But elsewhere he tells us that on such
facts, it a heres does ultimately enter under the will, the man's position
a statuliber is restored favore sui". He says this only in relation
d
to usucapio, but it is presumably general4. Marcellus is q ~ ~ o t eby
Marcians as laying down the same rule for usucapio6. Indeed this, and
n~anumissionby the usucaptor, are the only cases which are likely to
happen, for it is not easy to see how a slave in such a position can be
effectively transferred by anyone before aditz'07.
XIX.

CAPTIvz.

The circumstances under which a man became a captivus should
properly be discussed later in connexion with modes of enslavement,
and those under which he regained his liberty with the modes of release
from slavery. But as the matter stands somewhat apart from the
general law of slavery, i t seems best to take i t all together. The sources
deal alnlost exclusively with the case of a Roman subject captured by
the enemy.
The principle governing the matter is that persons captured
becollie slaves" In general the capture will be in a war, and those
captured will be part of a force. But they may be persons taken
in the hostile country when the war breaks out9, and it is not always
"0. 7. 2 . p ; . He loses by manumission the position of libertus orcinus.
"0. 7. 9. 3.
4 Post, Ch. xxr.
" 40. 5. 55. 1. He says it might be regarded as due to their culpa that they were so dealt

with; except in the case of children: he does not seem to mean that such culpa would bar.
The favourable rule is clearly late and is not in the Edict. I t seema that the point mas
eclaed by cognitio of the Praetor, 40. 5. 55.1. As to whether persons so relieved were &urn or
Latins. met. c h TTm
Probably the words sive lradetsr are incautiously adopted from the earlier part of the text
where they are rightly used.
In. 1. 3. 4. They must be actually removed to tlie foreign territory, 49. 15. 5. 1.
49. 16. 12. pr.
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21. 2. 54. 1, 69. 3.
s 21. a. 69. 4.
1 21. 2. 46. 2.
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the case that there IS a war persons who are found in a State with
whlch Rome has no agreed friendly relations are llable to be made
captives, though there is no declared war1 But ~f ~t is a war ~tmust
be one with a forelgn people2. Those taken by plrates or robbers, or In
civil war, remain free3
If captured by the foices they become, it 1s clear, the property of
the State4 Whether under any circumstances they belong to an
individual captor is not clear6 Where they become the property of
the State, they do not necessarily become servz publzcz populz Romanz
I n many cases they are given freedom6 Often they are sold, sub
hasta, or sub corona7 Some are made servz populz, wlth or without a
vlew to thelr manumission if they properly carry out the duties
entrusted to them
Some remaln the property of the State but
wlthout the status of servz publzcz, being set to meaner labours, and
often, no doubt, intended to be sold in course of times.
The person captured may have been before his capture a slave or
s posltlon by postlzmznzum~,
a freeman if he return he 1s restored to h ~ old
subject to some important restrictions, and in some cases to a redeemer's
lien, both of whlch wlll require detailed discussion While in captivity
he IS a slave if he die captive he IS regarded as having died a t the
moment of capture, though there were doubts as to thls In class~callaw lo
So far as the dolngs of the captzvus during his captivity are concerned there is nothing to be said he is a slave and the ordinary rules
of slavery apply to himi1 the possibillty of postlzmznzum does not affect
the matter, any more than the possibillty of manumission does In other
cases12 But the case IS different wlth hls property and famlly left
behind. Here the provisional nature of h ~ sstatus is freely expressed
in the rules, which can hardly be stated so as to present a logcal
appearance It IS necessary to consider the state of thlngs during his
life in captivity, the effect of his death m captlvity, and the conditions
and effect of postlzmznzum
The general principle governing the rules as to transactions and
events during the captlvity 1s that the status of the captive is in
suspense and the destination of the acquisition, etc, will be determined
by the event of death or return
But ~t 1s clear that this rule is
1h t 5 2
See Sueton Tibenus, 37 So captures might be made by unauthorised raids
011 such territories
2
4
5

hame

49 15 24
~h t 19 2 2 1 1 , 2 4 , C 7 14 4
48 13 1 5 , Livy, 26 47
Guard, Manuel, 281 The rule of the foreign captunng State would

Livy, 6 13, 26 47 , 32 26, Halkm, Eschves publics, 17
Marquardt Vie Pnvee, 1 196
a See Mommsen Droit pubhc 1 275, Staatsrecht (3) 1 241, as to
See also Blau, Slaverg among the Romans 17
111 command
Y C Th 5 7 1
'0 Ct 1 129
11 See the emphatic language of I n 1 3 4
11 An exception in case of wills to be considered shortly
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a gradual development, which ln some parts of the law is far from
some, ~ndeed,there a no trace of the rule of suspense,
c a p t ~ ~ ~ends
t Y the right
~h~ son or slave of a captzvus can acquire and the effect of an
acqulbl~lon1s in wspensei There a no conflict of opinlon, and the
rules are ass~mllated to those applied In the case of transact~onsby
a servus heredztarzus2 No doubt the rule applies to all cases of direct
acqulslt~on~Phis condit~onof suspense ralses difficulties both theoas to the lnterlm ownership There is here no
retical and
such conception as the heredztas in which acqu~sitlonscan vest, and
thus ~t 1s not easy to say to ahom any acqu~sitionIS made in the
Paul and Pomporlius a1 e clear that the property IS not In the
o
captzvus4 n the other hand Jabolenus says that zn retznendo zura
szngulare zus est5 And Diocletian6 and Justinian', speaklng of protection of the property, use language whlch attributes interim ownership
to the captlve This is in fact a mere question of language the leal
dlficulty is that, whether he is owner or not, he is not there to
protect his own Interests Some protectlon must be devlsed Certaln
forms of pillage can no doubt be dealt with criminally, and the fact
that no seizer can make a title IS pro tanto a protectlon But these
cannot suffice The earllest protectlon of whlch a e know anythlng
is provided by a lex Host~lia,certa~nlyearly but not mentioned in
any extant text earlier than Justinlan, a fact uhlch has led some wrlters
to doubt its authentirity8 I t authorises actlon on behalf of those
apud hostes, perhaps a popularzs actzos, for the case of spol~ation But
it probably plays but a srnall part, and in later tlmes we find a more
effective remedy in the poaer, of those who would succeed to the
property, to apply to have a curator bonorurn appointed in their interests,
who gives security to a public slavei0 This curatzo does not seem to
have been an ancient ~nstitutlon I t 1s mentioned only by lliocletian
and Ulplanll the latter speaklng of it as a well recognlserl i n s t ~ t u t i o n ~ ~
There 1s no trace of lt m the Edict Moreover, while ~t IS clear that
such a curator can sue, and be sued, as defensorlS,Papiniarl says that
lf a heres has glven security for a legacy and is then captured, hls
sureties cannot be sued as there is no person primarily liable undel the

' Stipulation (45 1 73 1, 45 3 18 2 , 49 15 1, 22 1 2), legacy (49 15 22 I ) , COnstltutunL
and aCce~tzlatso(13 5 11 p r 46 4 11 3), negotzorum gestzo (3 5 18 5), znstztutzo (28 5 32 11,
there could be no entry on such an rnstztzltzo in the rneantlme, 49 15 12 1
' 9 2 43 45 1 73 1, 45 3 25, 49 15 29
49 15 12 1 22 1-2
4 3 5 1 8 5 , 9 241
41 2 27 1
6 C 8 5 0 3
7 In 4 10 pr
f i Theoph ad h 1 See Pernice, Labeo, 1 378 and the literature there cited
Pernice loc czt
10 C 8 50 3
C 8 50 3 D 4 6 15 p r , 26 1 6 4 27 3 7 1 , 38 17 2 30 See Cuq, Institutions,
2 172
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stipulation1. Ulpian sees no such difficulty in an analogous casea.
The
reasonable inference is that Papinian did not know of this application of
curatio. It seems to have been a development from the better known
case of curatio bonis in the interest of creditors. There could be no
bonorurn venditio in the case of a captive debtor3, but the creditors could
apply, under the general edict4, for the appointment of a curtrtor bonbs.
Such a curator has no functions except to protect the property: his
powers and duties are in the field of procedure, and i t does not appear
that he could, by contract or the like, create rights or duties for the
estate?
As a captivus is himself possessed he cannot possess. I t follows
that capture definitely ends possession by the captive himself, and thus
interrupts usucapio by him. Nor is there any question of suspense: if
he return he does not reacquire possession except by retaking, and his
retaking has no retro-active effect, even though no one has possessed in
the meantime7. Thus his possession is a new one, a fact which may be
material, if for instance he has learnt in the meantime that he is not
entitled: this will prevent him from usucapting, and bar the actio
Publiciana. If the possession was not by himself, but by a son or slave,
the rule is the sames, unlew the matter was one of the peculium. But
there is a difference of opinion if the res is peculiaris, held a t the
time of the capture, or subsequently received. According to Labeo's
views, the rule is the same in this case. This may be the logical view,
a t least in the case of a slave, since his capacity is purely derivative, and
the captive, himself now a slave, has none. But the view which prevails
is that of Julian, justified by obvious considerations of convenience,
that in this case the possession continues, if the slave still holds, and
ripens to ownership by usucapion a t its proper timelo. Julian, it may
be remarked, says that the usucapio is in suspense so that it will be
effective, if the captive returns, but he doubts for the case of his deathu.
This turns on difficulties as to the fictio legis Corneliae, to be considered
later. Marcellus thinksI2 on the other hand that, if he dies, since his
death is then supposed to have occurred a t the moment of capture,
it ought to make no ditrerence whether he or the slave possessed, since
from the moment of capture there was a hereditas, and the hweditm
iacens was by his time capable of posse~sion~~.
But this view is not
1 36.

3 . 6 . pr.
a 46. 6 . 4 . 5 .
"2. 4 . 6. 2.
42. 7 .
5 42. 5 . 39. 1.
This would be to be a procurator: a captive as a slave could have none, 4 . 6. 15. pr.
7 41. 2. 23. 1 ; 41. 3 . 11, 15. pr., 44. 7 ; 49. 15. 12. 2 , 29.
8 41. 3 . 11.
49. 15. 29.
'0 41. 3. 1 5 . p r . , 44. 7 ; 49. 15. 12. 2, 22. 3 , 29.
Papinian and Paul justify the rule on the
ground that even if he were present his knowledge and cooperation would not be needed, 41. 3 .
44. 7 ; 49. 15. 29. But we have seen (ante, p. 200) that this rule rests merely on convenia~~ce,
and cannot be argued from. Here he is incapax.
l1 49. 15. 22. 3 ; 41. 3 . 1 6 . p .
'2 41. 3 . 15. p r .
'3 Ante, p. 257.
4
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Marcellus goes indeed so far as to hold1 that whether he
accepted.
dies or not there ought to be usucapion of what he has possessed,
pres,rmably on the ground that the fiction of yostlirniniz~m was that
he had never been away. But this ignores the real point, namely, that
the fiction of presence and the fiction of possession are not the same
thing : We shall see that there are many things that the postliminium
does not i p o iure undo. From the fact that a captivus has restitutio in
,teg,um,
within an annus utilir of his return, or even before his return,
if a clcrator has been appointed to his property2, we know that usucapio
runs
him +so iure, that actions by or against him slay be
barred by time, and so forth. If, as we are told, he does not lose his
right
suus or legitimus heres or his right to bonorurn possessio contra
tabula,, this is precisely because these claims are not subject to any
statutory limit3. The case in which a slave of a captivus stipulates and
takes a surety, is on the same footing as that of such a contract by
s m u s herediturius4. This branch of the matter may be left with the
remark that if a man has given security for his appearance in court
( i u d i b sisti), supervening captivity is an excuse and his sureties are
not liable3.
The law of family relations is governed by the same principle. Paul
indeed says6 that a captive ceases to have his children in potestas. But
this means only that their status is in suspense, just as is that of a
captus filius familias7. Thus no tutor can be given to one whose pater
is captive, and (though there were doubts) Ulpian holds that such an
appointment is not merely suspended in operation, but absolutely
nulls. On the other hand the tutelu is ended by captivity of the tutor
or of the ward, so completely that, though it is possible for the tutor
to regain his position, his sureties may be sued! Consideration of the
Purposes for which a tutor is appointed will shew that any rule of suspense
would cause intolerable inconvenience. But if a person otherwise entitled
to legitimct tutela is a captive the person next entitled is not let i n ; a
Praetorian tutor is appointedlo, and thus though we learn that the old
tutelu is recoverable by postliminium, this cannot be retrospective".
As we have seen, a captive does not lose his rights of ~uccession'~,
and
there are many texts laying down the rule, for various cases, that if,
a death, there exists a heres who is a captive, though he cannot
himself make a present claim, he excludes from claiming those who
be entitled if he did not exist13. I n many other ways his existence
49. 15. 12. 2.

2 4 . 6 . 1. 1, 1 5 . p r .
As to bomtumpo~nessiosee 38. 15. 2 . 5 .
6 P. 2 . 25. 1.
Ante, p. 261.
b 2 . 1 1 . 4 . 3.
38.16.15. 49.15.12. 1 , 2 2 . 2 ; I n . 1 . 1 2 . 5 ; (f.1.1'29.
"6. 1. 6 .
9 26.1.14.2; 27.3.7.1; 46.6.4.5.
12 37. 4 . 1 . 4 ; P . 4 . 8. 22.
'0 26. 4 . 1. 2 .
11
1. 187.

' P. 4. 8. 2 2 ; D . 37. 4 . 1 . 4.
d.
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is recognised. Thus his mother must apply for a curator bonomcm to be
appointed to him, if she wishes to preserve her rights under the
Tertullianum, just as she would have had to get a tutor appointed to an
impubes,not captive1. A captive, or his slave, may be validly institutedz,
though there can be no question of entry. Similarly, since he is not
dead, there can be no entry on his hereditas'. But a child born in
captivity to a captivus is no relative to him apart from postliminium4.
I t is clear that capture of either party dissolves a marriage, and
that it is not restored by postliminium, but only by renewed consents.
Paul is reported as saying that, if the wife refuses this renewal of
consent without just cause, she is liable to the penalties resulting from
causeless divorce6. I t may be doubted whether this remark is really
from Paul. The evidence for the existence of definite money penalties
for causeless divorce in classical law is very doubtful7. The cesser of
the marriage might seem t o be explained by the fact that there can be
no cor~nubiumwith a slaves, but this would not of itself account for the
refusal to treat the matter as in suspense. And its insufficiency is also
shewn by the fact that if the wife is a libertina, freed for the purpose
of marriage, the marriage still subsists though the patron be captured,
according to a rule laid down by Julian and reported by Ulpian9. The
real reason is one of convenience, and the rule brings into strong relief
the de facto nature of marriage as conceived by the Roman Law.
But though the marriage has ceased it does not follow that there
is complete liberty to marry again, and the texts create some d i f f i ~ u l t y ~ ~ .
Justinian in a Novel" observes that captivity is such a dissolution of
marriage as had involved no penalties. But he adds that he takes a
humaner view, and lays it down that the marriage is to subsist so long
as it is certain that the captive, male or female, is alive ; and the other
party cannot contract another marriage without incurring the penalties for
causeless divorce. But if i t is uncertain whether the captive is alive or
dead, there must be five years' delay, after which, if the uncertainty
still exists, or the captive is dead, the party a t home may remarry,
without fear of any penalties, as if there had been a perfectly valid
re~udium. If this stood alone there would be no difficulty: it is a
typical piece of Byzantine legislation. But though it looks like new
legislation, and probably is so, as to the continuance of the marriage,
i t certainly is not absolutely new as to the bar to remarriage. For it is
later than the Digest, which contains two texts which speak of a similar
rule. Paul is reported as saying13 that the wife is free to marry post

sc.

38. 17. 2. 23, 30.
a 28. 5. 32. 1.
38. 17. 1. 3; 49. 15. 25; C. 8. 50. 1. Seepost, p.
2 4 . 2 . 1 ; 49. 1 5 . 8 , 1 2 . 4 , 1 4 . 1.
See e s ~ e c i a l l vthe tenor of C. 8. 38. 2.
9 23. 2. 45. 6.
10 Karlowa, R. R. G
11 Nov. 22. 7.
12 49. 15. 8.
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constdutumtempas, aiid Julian as laying down a rule1 which is substantially that of the Novel except in two respects. H e does no€ say
that the marriage continues, but only that it may seem to continue
from the fact that remarriage is barred. And he is more explicit as
to the date from which the five years are to r u n : i t is the commencement of the captivity. Karlowa is of opinion that the five year
rule was contained in the lex Papia, or in connected legislation, since
text of Paul in which he mentions the rule1, is in his commentary
on that law, and thus, that the text of Julian, notwithstanding its Horid
so far as that rule is concerned3. But it is generally
style, is
thought that the allusion in the text of Paul is interpolated, and Lene14
treats it, and nearly the whole text of Julian, as compilers' work. And
this seems the more probable view. The Novel5 refers to earlier
legislation dealing with the matter, and we have sorne of this in the
Code. Theodosius provides that on divorce by a wife without cause,
she may not remarry a t all within five years6. Julian's opening remark
is probably no more than an allusion to the fact that those whose
husbands were captured were forbidden, though not absolutely prevented,
from marrying for a certain time for reasons sufficiently obvious; the
rule applied primarily to widows and divorced women7. The co~npilers
build on it an extension of the limit of five years, if i t is uncertain
whether the husband is alive or dead, to this case of captivity, the rule
being a prohibition, but not a bar. The Novel declares the marriage
still on foot and applies the five year rule to both sexes equally.
A captive father cannot assent to his son's marriage, and public
convenience makes it necessary to dispense with his approval though in
the event this may cause children to be added to his funzilia without
his consents. If he does not assent, says Tryphoninus, a t least he does
not dissent. This text imposes no delay. But Ulpian appearsg as
holding that a son can marry only after three years. Paul lays down
a similar rulelu for son or daughter where the whereabouts of the father
is not known, and Julian observesll that if a son or daughter of a captive,
or absens, marries before the three years are over, the marriage is good if
the spouse is one to whom the father could not have objected. These
texts do not tell a consistent story, and it is perhaps impossible to extract
the development of the law from them. There is no trace of any earlier
legislation on the matter, and the jurists could hardly have established
the positive term of three years. The texts contain n ~ a n yerrors of
grammar and peculiarities of diction, which suggest Triboniau, and

C . 8. 50. 4.
49. 15. 8.
Nov. 22. 7 ; D. 23. 2. 45. 6.

24. 2. 6.

2 49. 15. 8.
H e thinks tllat the distinction between certainty and doubt is an interpolation.
6 C. 5. 17. 8, 9.
Paling. ad hh. El.
5 NOV.22. 7.
9 2 3 . 2. 9. 1.
Girard, Manuel, 162.
8 49. 15. 12. 3.
h . t. 10.
11 h. t. 11.
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Succession to Captivus : lex Cor~zelia

[a.
I

provision of the lexl Sometimes i t is called the bene$czum legzs
Qomlzaea, sometimes the jctzo legzs Cornelzae3 W h ~ l emany texts
speak ot the rule as creating a heredztas', others do not use this expression, and Ulp~an,in two texts, declares that ~t is not, strictlS
speaking, a heredztas, giving, as his reason, that a man who dies a slave
cannot have a heredztas, and that one nho could not make a will cannot,
--"
properly be said to have died Intestate He adds that as succession ,--,
given to those to whom it would have been given, if he had died in the
-State, i t is treated as if it were a heredztas5 I t is widelv held that therule 1s not a direct provision of the lezG,but a juristic interpretation of
something therein, and conjecture has gone so far as to assume that
thls lex Cornelia is identical wlth the lex-coinella de .falazs, and that it
contained a rule punishing the forgery of the will of one who \\as apud
hostes, from wh~chthe j u ~ i s t sInferred that the will of such a person
would be valid7 For this opinlon theie seems to be no evidence-whatsoevers, and it is difficult to hold ~t In face of the texts which say that
the lez did contain a direct and express provision on the matter9
I t is not easy to say what t h ~ sprovision was I t is fairly certain
that it was in a form which left room for doubts, since it is observable
that a large proportion of the texts dealing with the matter are from
collections of Quaestzones and Dzsputatzonesi0 I t is dlso most probable
that it was in the form of a fiction", and, from Ulpian's languageu, that
i t did not speak of heres or heredztas Thus Paul tells us not that the
lex but that the jictzo legzs Corneliae et heredem et heredztuten~facztlj,
though elsewhere both he and Papiman use more unguarded language1"
One or two of the texts glve us what purport to be expllc~tstatements
as to the content of the lex Ulpian says that the lex Eonfirms the will
as if he had died zn c ~ v ~ t a t e ' Julian
~
says that by the lex Cornelia the
state of things is to be that quae futura esset sz hz de quorum heredztatzbus et tutelzs constztuebatur zn hostzum potestatem ?Lon pervenzssmt l6
Paul says it confirms wills, legztzmae tutelae and legztzmae heredztate~l
On all this ev~denceit seems clear that the lex itself, without sveak~np
"
of heres or heredztas, confirmed the succession to him as if he had not
been captured, a provision which exactly accoullts for Ulp~an's purist
-

28 6 28 49 15 10 11 1 , 2 2 3 U 23 5 , e t e
2 e g P 3 4 a 8 , C 2 5 3 5
35 2 18 pr , 41 S 15 p r , C 8 50 1 1 Confusion 111 C 8 50 9
1 12, 28 6 28 35 2 18 p r , 49 l a 22 1, C 8 50 1,ete
5
16 1 pr a0 16 3 1
6 See Pernice Labeo, 1 375
7 Accanas op ezt § 531
8 Girard Manuel, 191
9 Lex Cornella yuae
testamenta eonfirmat (28 6 28 Julian), qua lege etzam legatamae
tutelae heredztatesque eonfirnzantur (P 3 4s 8), lege Co?nelaa q z c a e svceessaonem eaus confirmat
(U 23 5) See also 28 1 12 49 15 22 pr and many others See Karlowa, lac cat , who sees
in 49 15 22 pr a verbal remlnlscence of the lex
'0 28 6 29, 29 1 39, 35 2 18 p r , 38 16 15, 49 15 10-12,
etc
11 See n 3
1 2 See n 5
5
' 35 2 18 pr
1 4 P 3 4a 8 , 4 9 15 10 1
'5 U 23 5
16 49 15 22 pr (seen 9)
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oblectlons, nhich do not in the least require that the whole rule be one
The 1ex also dealt with tutela, as tp which
of J U l l S ~ lnferencel
~
provlslo~there is qome difficulty I t had nothing to do with plovision
for tlltelae in his will it is expressly distinguished from the provision
It cannot have referred to a tutelu held by or over the
captive he waq dead, and in any case such tutelae were ended by the
capture"he
tutela4 is legztzma. Karlowa5 suggests that the provision
to tt~telo of his children left behind But it 15 difficult to
see any need for this it could not be retrospectire, and these chlldren
and their agnates had suffered no capztzs denrz,zutzo More probably lt
was tutela over lzbeltz The lez enabled the ch~ldrento claim tutela
as lzbert patro722, the captus not haling really been patron a t the t ~ m e
of h1s death, apart from the fiction
The lex left open the question a t what date the will was supposed
to operate, arid the lawyers dekeloped the principle, which as we have
seen, came ultimately to be applied generallyb, that the case was to be
treated as if he had d ~ e da t the moment of capture7 The texts do
not state this refinement as part of the lex, which also left open the
question of the application of the rule to pupillary substitutionssecundae tabi~lae-a matter wh~chgave rise to much discussion. Apart
from these siibst~tutlonsthe working of the rule is fairly simple, and
can be illustrated very briefly
Its geneial effect is that the succession is to go to those who would
have had it if the deceased had never been captured8, there being a
right to enter as soon as it is known that he is dead9, and if there are
no heredes under the lex, the property goes to the Statel"t
is only
wills made before capture which are thus validatedn The wlll can
produce no more effect than ~t aould if he were in the State Thus
where a man was captured whlle his wife was pregnant, and a child
was born and dled, the will was null, as i t would have been had he rlot
been a captive12 The validatlon of the will does not amount to postlzmznzum, and thus if a child is born apud hostes, and returns, but the
father dies there, the chlld can have no clalrn under the lex Cornella
he 1s a spurws, the father being regarded as having died a t the moment
of captureI3. If a jilz7ts farnzlias mzles dies apud hostes, the rule applies,
See also Jullan in 28 1 11
2 P 3 4a 8,49 15 22 pr
Karlon a, loc a t
4 P 3 4 a 8
6 Ante, p 298
loc ezt
29 1 39, 38 16 15 49 15 10 pl , h t 11 pr , an enactment of beverus and Caracall~
allnost states thls refinement as a part of the lex C 8 50 1 1
49 15 2.2 pi9 C 8 5 0 4
10 49 15 22 1
Co&clls made durlng captiv~tycould not be confirmed by ant~cipationm
I' In 2 12 5 ete
a PleVloosly made w ~ l land as having been made by one wlthout testament%factzo they were
lnvalld to create hdezeowmassa. 49 15 12 5
49 i d 22 2
l3 38 17 1 3, 49 15 9 2a
C 8 50 1 1 A slave made h e ~ e sn11l be free and Ire es
whether he wishes to be 01 not 'and a son wlll be herev at civil law, though as Julian observes
the rxprenslons neeessaraus a i d buss are not st~ictlyappl~cable28 1 12
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and if before his death his father has died, leaving a grandson (by the
miles), and the grandfather has omitted the nepos, his will fails, but
that of the soldier does not, if he has omitted his son, both rules being
due to the fact that he is supposed to have died at capture while still a
j l i w familiasl. If a child, captured with his parents, returns, but they
die in captivity, he has a right to succession by the lex Corneliaz.
The effect of the rule, on pupillary substitutions, is discussed in
several texts some of which give rise to difficulty3. If the father is
captus and dies, and then the impubes dies, the pupillary substitution
takes effect, as the lelc covers all inheritances passing by the will of the
captive'. To the objection that in fact the child was sui iuris before
his father's death, Papinian answers that the accepted principle is that
on his death the captive is regarded as having died a t the moment of
capture" I t is likely that the rule was not so settled till the classical
law. I n the following text Papinian seems to adopt the view that he
has here rejected6, but i t is probable that, as Cujas suggested, the words
k h i l est quod tractam' possit do not mean that there can be no question,
i.e. of pupillary substitution, but that the case can give rise to no
difficulty. Probably there has been abridgement.
If the son alone is captured after the father's death and dies i m p d e s
the lex applies and a substitution will be good, but this is really an
extension of the lex, since the person who dies is not the actual testator,
and the lex says only that the will of the dead captive is to be confirmed.
Accordingly Papinian says the Praetor must give utiles actiones7. If the
father die after the son's capture the lex has no application, for this
would be to give the provision more effect than it would have had if he
had died at the moment of capture, when he would have had no bonas:
he has, in law, predeceased his hther, and that destroys pupillary
substitutions9.
There is difficulty in the case where both are captured. There are
two texts, both obscure. Papinian sayslO:
Sed s i urn60 apud hosteskt p?-ior pater decedat, su&ciat lex Cornelia
substituto non alias quam si apud hostes patre defuwto, postea fi1iu.s i n
civitate decessisset.
The only rule stated in this text is that if both die in captivity the
substitution fails while if the son returns and dies impubes i t takes
29.1. 39. The traditional explanation of an obscure text. See Pothier ad h. I.
V .2. 5'3. 5. The text adds (it is an application of a rule already stated), that he has
restitutio in integrum, l i e any other captive, against umcapio, etc., within an amus utilia. In
nuch a ease it is an extension of the restitutio, since it is not he against whom time W ~ m
S ning
and he is not an ordinary successor. The rule is not confined to milites, 4. 6. 1 5 . p ~ .
3 Miihlenbruch-Gliick,40,449 sqq.; Buhl, Salvius Iulianus, 1. 267 s q.
4 28. 6. 28.
5 49. 15. 10.pr.
6 %.t . 1l.pr.
7 28. 6 . 2 8 ; 49. 15. 10. 1.
8 28. 6. 28.
9 So, if he had been a pubes, captured while his father mas alive, the lez has no application,
though the father ultimately die first.
10 49. 15. 11. 1.
1
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eEect, a decision which agrees, as Miihlenbruch observes, with the
presumption, where an impubes and a pubes have died at pnknown
dates, that the impubes died first. But its opening words seem to
foreshado\v treatment of a case in which both die apud hostes, and as
it stands the word prior serves no purpose. Among the proposed
explanntionsl is that of taking aon alias to mean similiter, and taking
the text to mean that though both die in captivity, the substitution
take effect, if i t be shewn that the iither died first. But this is
to change the meaning of words, thollgh the rule itself would
not be unreasonable. The earlier commentators, cited by Miihlenbruch,
are not
satisfied with it, and suppose that the father was captured
first and the words et prior patel- decedat are a gloss. This is very
colljectural. Perhaps the ~uggeat~io~l
of the insertion of the word sint
after the first occurrence of hostes is best2, though that does not account
for the word
Better still is it to admit that we cannot reconstruct
text : it is impossible to be satisfied with it as i t stands.
the
The other text is from Sca,evola3:
S i pater captus sit ab hostibus, mox jliz~s, et ibi antbo decedaqzt,
pamvis prior pater decedat, lex Cornelia ad pzipilli substitz~tio,t~em
non
pertinebit nisi reversus i n civitate impubes decedat, quoniam et si ambo
in n'vitate decessissent veniret substitutus.
Here one would expect the substitution to be effective, since if each
had died a t the moment of capture, the father would have died first.
Miihlenbruch4 considers however that the rule is correctly stated in the
text. He remarks that the hereditas is not delata till the actual death,
that the impubes could have had no property, and that thus no one
could inherit from him. The point as to delatio is hardly material, but
this seems the right explanatiorl of these texts. The child is a captive
who had nothing at capture, and, not having returned, he has no postliminium. He can thus have acquired nothing by hereditas or otherwise.
Thus there is nothing on which the substitutio"an
operate6. The
allusions to the date of the father's death suggest doubts as to the
reference back to the date of capture. But as it is plain that the text
now under discussion is not as it was originally written7, it is also
possible that these allusions here and in the other text are hasty
Many emendations have been suggested, starting from
different points of view, but none of then1 is satisfactory9 The only
thing certain is that Scaevola did not write i t as i t standsp.
2 Haloander, cit. Mon~msei~,
ad h. I.
Faber, cit. Miihlenbruch, loc. cit.
6. 29.
4 loc. cit.
Treated as his will. A yu7,xtitutio aulqaris would operate.
28. 6. 28.
7 Lenel, paling. ad B . 1.
Earlier views. Miihlenbruch. lac. rit. See also. Leilel, lac. cit.; Mommben, ad 11.
"ut
~iihlenbkuchaccepts bdth texts.

"8.

'

''

Postliminium : Coditions

CH.

The next topic for discussion is postliminiz~m. The prisoner of war
who, under certain conditions, returns to Roman territory, is restored to
his old legal position, with some limitations, this right of postliminiun,
being suspended, if the captive was redeemed for money, till the
redeemer's lien is paid off. There are thus three topics: the conditions
of postliminium, its effects, and the law as to a redeemer's rights.
As we are concerned only with captivi, we shall not consider a
voluntary change of State in time of peace. Most of the requirements
for postliminium can be shortly stated. Not every captive who escapes
is said postliminio redire'. H e must actually have returned to the
territory or to that of a friendly State2, though i t matters not how lie
effects his escape, whether by evasion, vi aut fallacia, by dismissal,
exchange or recapture3. H e must have returned as soon as i t was
~ o s s i b l efor him to do so4. H e must come to stay, not having any
intention of returning to the enemy5. I t may be that this requirement
is of classical law though i t is expressed by the traditions of republican
Rome, which however are not contemporary. Regulus was declared
not to have postliminium, not because he had sworn to the Carthaginians
that he would return, but because he meant to keep his oath, non
habuerat animum Romae remanendi6. The captives who were sent by
Hannibal to Rome, on the same mission, and who stayed there, and
shewed that they had never meant to go back, notwithstanding their
oath, had postliminizlm, though they were declared ignominiosi and
intestabiles for not keeping their promiser.
Discreditable circumstances might bar postliminium. Thus, one
who had surrendered when armed had no postliminiums. One who
had been deditus by the pater patratus had no such right, though
apparently this had been doubteds. There was a tradition of a
difficulty in the case of Mancinus, who had been so surrendered to
the Numantines, but they had refused to receive him. I t was held, on
his return to Rome, says CiceroIo, that he had no postliminium. Elsewhere the same authority throws doubt on the decision, or, rather,
holds that the man had never ceased to be a civisn, since there could be
1 Festus, 8.8. Postliminiunz.
Or postliminium redire, a form expressing the result rather
than the mle.
2 49. 15. 5. 1, 19. 3.
49.15.26; C.8.50.5,1'2.
4 49. 15. 12. pr.
6h.t.5.3,12.9,26.
t . 5. 3.
7 Aul. Gell., Noct. Att. 7. 18. 1 . the case of Menander, a Greek slave, who had been freed
and made a Roman civis, and was employed as interpreter to an embassy to Greece a law was
passed that if he returned to Rome, he should again be a Roman eivis. Cicero ( P ~ O
Balbo, 28)
thought this law had some significance, though Pomponius says (49. 15. 5. 3) that it was
thought needless, since if he returned he would be a civis and if he did not he would not be one,
apart from this law. Perhaps for Cicero the requirement of intent to stay was not certain,
but it is likely that the law was a precaution due to the fact that postliminium from captivity
and postliminium from reversion to original ciuitas are not the same thing. See however
Daremberg et Saglio, Dict. des Antiq. 8.v. Postliminium.
8 49. 15. 17.
9 49. 15. 4.
lo de Orat. 1. 181.
11 Top. 37 ; Pro Caec. 98.
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no such thing as deditio, any more than there could be donatio, without
an acceptance. There is no postliminium for a transfuga, i.e. Dne who
goes over to the enemy, or to a people with whom we
have only an armistice, or one with whom we have no friendly relations1.
As we shall see shortly, this rule is not applied in t h e case of slaves.
B u t this exception is strictly construed: the rule applies in all its
severity to the case of a filiusfamilias, notwithstanding his father's
I n strictness of course a person who never was a Roman chis
have postliminium. Even in the case of children born to captivi,
is so far applied that if the child reaches Rome, but neither
this
parent does, he has no nvitas: if he and his mother come he is a ciwis
and her spurius : if he and both parents come, he is a filiusfamilias3.
A further suggested requirement of postbiminiunz has given rise to
some discussion. I t is laid down by some writers that to obtain
postlininium the captive must return eodem bello, i.e. before the conclusion of peace4. This view seems to rest mainly on three texts.
Pomponius tells us that a captive si eodem bello reversus fuerit postlirninium habet6. Paul says that if a man returns during indutiarum
tempus, i.e. during an armistice, he has no postlimin,iun~~.Finally he
tells us7 that if a captive returns after peace has been declared, and on
a fresh outbreak of war is recaptured, he reverts to his old owner, by
postliminium. The first text of Paul is of no weight: a n agreement for
an armistice involves, as he says, the maintenance of the status quo
so long as i t exists: indutiae and peace are not the same thing. The
other text of Paul looks more weighty, since, as Accarias says, if he is
still a slave of the old master, he has not been freed. But he was not
freed by his old master, and the more reasonable inference is that
postliminium gives him restitution only against his own State, apart
from some special agreement. It is the allusion to the peace that is
regarded as making the text important in the present connexion. B u t
it may be noted that if the war is still continuing, my slave escaping to
the enemy is a transfuga, and by virtue of the special rule in such cases
will revert to me if recaptureds. Paul purposely takes a case to which
this special rule would not apply. Neither of these texts is conclusive.
That of Pomponius remains. Against i t may be set a text of Tryphoninus: which says that there is postliminium on return after peace
is made, if there is nothing in the treaty of peace to exclude it, and
4 949.
. 1 51.5.
. 1 19.
9 . 47 : 1 9he(
. 8 . Romans,
4. 6.14. says Paul, set disciplina eastromm before can'tas filiomm.

' 38.17.1.3;

49.15.25; C . 8 . 5 0 . 1 .
5 49. 15. 5. 1.
Karldwa, op. cit. 2.118 ; Accar~as,PrBcis, 5 43.
7 49.15.28.
h . t. 19. 1.
49. 15. 19. 5 : 41. 1. 51. Dr. This text is sometimes understood to mean that we squire
transfugue who cbme from t6e enemy.
49. 15. 12. pr.
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goes on to make the same remark about those who were caught in the
foreign country a t the outbreak of war. There are other considerations.
Returns after peace must have been not uncommon, and one would
have expected discussion of the case of those who had not postliminium.
Yet the texts, though they tell us that not every escaped prisoner has
postliminiurn, say nothing about the state of things where i t does not
arise. And that postliminium is the common case appears from the
fact that many texts spealc of return of captives as giving postliminium,
without more1. I t may be added that while we have reference to
agreements that there shall be no postliminium, after the peace; we
have none the other way: what we have are agreements that prisoners
shall be allowed to returns, which is a different matter. As Karlowa
says4,a war ends either by surrender of the enemy-deditio-or
by a
treaty of amicitia, and he points out that we are told that between
states in friendship there is no postliminium, since the subjects of each
state retain their rights in the other5. But the reason shews that the
writer is dealing with cases arising after the foedus, not with persons
who were captives a t the time of the treaty.
It may also be observed that the principal text6 is not conclusive: i t
lays down a right of postlinzinium if the captive return eodenr bello, and
i t is only in that cave that a general proposition is justified: the fact
t h a t the treaty might exclude the right compels the limitation. Nevertheless the text is regarded as so conclusive as to require an emendation
of the above cited text of Tryphoninus which is even more conclusive
the other way7. For his it is proposed to read non iis. This drastic
measure is defended as being necessary to account for the words : quod
ideo placuisse Servius scribit, quia spem revertendi civibus in virtute bellica
magis quam in pace Ronzani esse voluerunt, and for the contrast established later on in the text. But the remark of Servius is quite plain
as the text stands. I t is the practice of exclusion by treaty that he is
justifying. And the contrast is between those who left Roman territory
in time of peace and those who did so during the war, and no mores. If
the contrast had been that supposed by Karlowa, the jurist would have
said tam in pace quam in bello and not tam in bello quam in pace. The
other contrast is an unreasonable one: a person who is in the other
country a t the outbreak of war is to be allowed an unlimited time for
return, but one captured in the war is not. And the absurdity is
emphasised by the jurist, who notes that these persons are there, SUO
factoo. There is no justification for so altering texts as to create this
1 e.g. In. 1. 12. 5 ; U. 10. 4 ; Q. 1. 129,all seeming to use a common form. See also Festust
S.U.Postliminium.
a 49.15.12.pr.
h. t. 20. pr., 28.
4 loc. c i t .
6 49. 15. 7.
6 11. t. 5. 1.
7 h. t. 12.pr.
SOthe Gloss.
9 49. 15. 5. 2.
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as those captured without war by a State with
there are no friendly relations are clearly under no such restriction.
the requirement that, to obtain postlinzinium the captive
must have returned before the peace, is not made out. It is impossible
to be certain on the point, but the most probable view seems to
be that there is no such rule, but that treaties of peace sometimes
exclude pO~tliminiumfor later returns.
What is the position of one who returns without postliminium?
There is but little authority. Transfugam, we are told, iure belli
recipim~sl.This seems to mean that a slave transfuga reverts to his
master If he is not a slave he is at best a prisoner of war ; but he is
ordinarily capitally punishable2. Apart from this case we know really
nothing. Most probably their previous Roman condition is simply
ignored, and they take the position, whatever i t is, which they would
have taken had they belonged originally (either as slaves or freemen)
to the State from which they came.
We have now to consider the effect of postliminium. The general
effect is to put the civis in the same position as if he had never been
captured". The captives, according to the traditional formula, ren'piunt
amnia pristina iura4,and, i t may be added, obligations too5. Moreover
the effect is retrospective6: fingitur, says Justinian, semper in civitate
fuisse7, and this expression clearly represents the cl.assica1 law. I t is,
says Paul, ac si nunquam ab hostibus captus sit, and the same conception
is involved in the notion of pendency of rights, already considereds. It
is not necessary to repeat, by way of illustration of the general rule,
what has already been said. I t may be observed in addition that he
has actio furti for what has been stolen in the meantime9, and probably
the same is true of actio Aquilia. I t may also be presumed, though the
texts are silent, that he is noxally liable for what has happened in the
meantime. An actio de peculio and the like will probably lie against
him, though the texts are silent, and those dealing with restitution of
actions, to and against him, where time has run, are not specific as to
the date of the transactionlo. But there can really be no doubt. A
Person who manages any affair for the captivus has an action on negotia
gesta on his returnn. The captive can sue, on his return, on contracts
I41.

1. 51.
3 48. 19. 38. 1; 49. 15. 12.17.
P. 2. 25. 1.
4 Q. 1. 129; U. 10. 4, etc.
If 8 deportatus before capture he ig one on return, 49. 15. 12.15.
h . t. 12. 6,16.
7 In. 1. 12. 5.
Ante, p. 293. On the question whether the retrospective effect is,repub!ican see Ksrlowa.
1 0 ~cat.,
.
and Pernice. Labeo. 1. 375. who thinks it an expression of the C~ceronurndoctrine that
man cannot
47.2. 41.
lose
pr.civitaa
The without
text shews
his that
own there
consent.
had been doubts.

'

lo 4. 6.

1, 14, 15.
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made, and securities taken, by his son or slave1, and, in general, he is
in the position of one succeeding to a hereditas iacens2.
The questions as to the effect of postliminium, on the maniage of
the captivus or of his child, and on tutela, have already been discussedq
There remain however some topics to consider. The rules as to the
effect of postliminiurn on patria potestas are in the rnain fairly simple.
The father, returning, regains potestas over his children, and acquires it
over those of whom his wife was pregnant at the time of the capture,
and even over the issue of any lawful marriage contracted by a son so
born4. I n the case of a child born to a captive there was evidently
some difficulty. There could be no postliminiz~mfor one who was never
captus. The law seems to have been settled by a comprehensive rescript
of Severus and Caracalla, part of which is preserved in the Code.
The practical result is that postliminium is given to those born in
captivity, in right of their parents, but not otherwise, so that if both
parents return the child is in potestas, with its parent's status, and with
rights of succession6. But if the mother alone returns, with the child,
the father dying captive, the child has no succession to the father, since
the lex Cornelia, as it assumes the father to have died a t capture,
cannot give rights to those born in the captivity6. It is thus connected
only with the mother, to whom it stands in the relation of any other
child sine patre7. It is noticeable that no text mentions the case of the
father returning with a child born in captivity, the mother having died
apud hostes: the chief texts especially require the return of both
parentss. Indeed since the marriage ended a t capture, and the mother
is supposed to have died then, i t is difficult to see how the child can be
regarded as having been born in wedlock.
His will made before he was captured is validg. Postliminium does
not validate what he has done as a captive, and thus a will made
during captivity is void. The same is true of codicils even though an
earlier will has confirmed them, since when they were made he had
not testamenti factio. But Justinian alters a text of Tryphoninus, in a
dubious way, so as to make him say that on grounds of humanity, they
are to be enforced, if he returns with p~stliminiurn'~. On the other
hand, he or his slave may be instituted, and if he return he may make
or order the necessary entryll.

to ownership, a returned captive acquires a t once 41 that is in
eodem statu; and as to those rights which have been lost by usucapio
or by non-use, he has, as we have seen, an annus utilis within which to
them by utiles actiones. This is provided for in the edict as to
restitutb in integrum for those over 25l. If a son has died in the
his acquisitions vest in the returned captive2.
He has ceased to possess and thus, subject to what has been said as
to possession by sons and slaves peculia" causa3, he has no possession
till he has actually retaken it, even though no other penon has
possessed the thing in the meantime4. Postliminium has no application
heres. This may have the result of barring his usucapion altogether.
For it is a new possession, and if, since the purchase, he has learnt that
there was no title, there can be, on well known principles, no usucapion8.
~t is immaterial whether he was already usucapting or a slave has
received the things not ex peculiari cawa during the captivity. If
hourever he is still in good faith he will usucapt. The question whether
he can add his former possession or must begin afresh is not resolved
by the texts. Most writers hold7 that the earlier time is quite lost.
But the texts are far from conclusives. They make i t clear that
possession is interrupted, and that it is not restored by usucapion. But
they do not clearly deny that in such a case the two possessions can be
added together, if both were begun in good faith, as in the case of a
buyer, whose possession is equally a new one. They speak of nova
possessio" secunda p o s s e s s i ~ which
~ ~ , it no doubt is, but they also speak
of reciperuta possessioll. They say that there can be no usucapio, if the
second possession was begun in bad faith12, and that, in any case,
postliminium ei non prodest. But the words are added ut videatur
usucepissels, which are limitative in form and are not inconsistent with
allowance of accessio temporum. But the accepted view is that of most
modern systems of law in analogous cases, and the silence of the texts
as to accessio is io favour of it14.
In the case of slaves, postliminium does not operate quite in the same
way as in the case of freemen. I t is a case of postliminium rerum, the
principle of which is that ownership reverts only in those things which
are useful in war, except arrns and clothing, which, it is said, cannot have
been lost without disgracel5, a slave, of any sex or age, being regarded as

144.3.4; 45.1.73.1; 45.3.18.2,25; 46.4.11.3; 49.15.22.2.
2 9 . 2. 4 3 ; 45. 1 . 7 3 . 1 .
Ante, pp. 295, 296.
4 49. 15. 8 , 23. Analogous restitution if the mother alone was capta and returned, Arg. C. 8.
50. 14. So if a child was captus alone and returned he regained his rights of succession,
C. 8. 50. 9 .
6 C. 8. 5 0 . 1 ; cp. 38.17. 1. 3 ; 49. 16. 9 , 25. In 49. 15. 9 the words mean that the parents
have returned. See also 38.16. 1 . 1 .
7 C. 8 . 50. 1 6 ; D. 38. 17. 1. 3.
U. 23. 5 ; In. 2. 12. 5.
11 28. 5 . 32. 1.

4. 6 . 1 . 1, 14, 15. Gratian declares this effective against the fisc, C. 8 . 50. 19.
s Ante, p. 294.
41. 2. 23. 1 ; 49. 15. 12. 2 . If a slave bought, not in re peculian', usuca~iocollld not begin
till dominus returned and took actual possession.
0 41. 3. 15. 2 ; 41. 4 . 7 . 4 .
" 1 . 3 . 44. 7. 49. 15. 12. 2 29
e.g. ~ i n d s i h e i d Lehrb.
,
$ 1 8 0 ; Pernice, Labeo, 1 . 4 0 1 ; Accariss, PrBcis, $ 2 3 7 .
' 4 . 6 . 1 9 ; 41.2.23.1; 41.3.5,15.pr.,15.2; 41.4.7.4; 41.6.5; 49.15.12.2,etc.
41. 2. 23. 1.
10 4 1 . 3 . 1 5 . 2 ; 4 1 . 4 . 7 . 4 .
13 41. 3. 15. p1
l1 41. 4 . 7 . 4 .
12 Ibid.; 41. 3 . 15. 2.
15 49. 15. 2 , 3.
l' They speak of it o~llywhere there is in law no interruption.
a 3 8 . 1 6 . 15.
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a thing useful in war, since he can be employed in carrying messages or
advising, and in many ways other than actual fighting1. NO reason is
assigned for this limitationa. In any case the rule has the odd result
of discouraging the private recapture of such things, since the actual
captor gets nothing out of it. A slave, though a thing, has a will of his
own, and hence i t is easy to see possible conflict between the traditional
principles of postliminium and regard for the interests of the master.
I n three points the latter prevailed.
( a ) A transftiga has no right to postliminitmmn,but a slave transfuga
does revert to his master. This is only in the latter's interest. If he
has been a statuliber, and the condition has arrived during his absence,
he loses the benefit of it4, but the text is not very clear as to what does
happen. Presumably he is punished as an ordinary transfuga : a t any
rate he does not revert, as his owner would not have had him after the
arrival of the condition in any case.
(b) A freeman does not recover his rights by postliminium, unless his
return is with intention to remain: a slave reverts by postliminizum
in any case6.
(c) A freeman has returned as soon as he is in Roman territory, but
as it is not on his own account that a slave has postliminium, he does not
revert till he is in his master's possession, or in that of someone, as a slave6.
Apart from those points the case is simple. If other conditions are
unchanged, not only does his owner's right revive7, but so do minor
rights, such as usufructs. If he was a servus poenae before, he is one
stills. A servus furtivus, captured, recaptured and sold, remains a res
furtiva, incapable of usucapio by the buyerlo. If he was a statuliber, he
is a statuliber still, but if the condition has arrived during his captivity
he gets the benefit of itl1. A legacy of him or to him or an institution
of him before or during the captivity is effective on his returnla. Moreover the captivity has operated no capitis deminutio: he is eadem res,
and thus an exceptio rei iudicatae, which applied to him before the
capture, applies to him stillla. I f he has been pledged before capture
the creditor's right revives1.'.
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~t remains to consider how far these rights are suspended in the
for a price, by a third party. I n the Christian
case of
~~~i~~ the provision of a fund for the redemption of captives seems to
have been a usual form of charity. There is no trace of anything like
,ganisation of such funds till the time of Justinian, who provided
that if a man left all his property for this purpose, by making captivos,
generally, his heirs, the institution was to be valid, the estate being
kept in perpetuity for this purpose, the annual profits of all kinds, from
rents and sales of produce, being applied without any reduction for the
of administration. This was to be managed by the Bishop and the
Oeconomus of the testator's place of residence, who were to have all the
rights and liabilities of the heres1. Somewhat later he arithorised the
local churches to alienate any land, which had been given to them
without any prohibition of alienation, for the purpose of redemption of
csptivesa. Again, he provided that if any provision was made by will
for the redemption of captives, and the will did not say who was to
carry out the redemption, the Bishop and Oeconomus were to see to it.
If someone were appointed, and neglected, after two warnings fi-om the
Bishop, to carry it out, his benefit was forfeited to the Bishop, who was
to administer the whole for charitable purposes3. A provision inspired
by the same spirit is that which makes neglect to redeem any ascendant
a just cause of exheredatio, while if the ascendant dies in captivity, the
neglectful descendant's share is forfeited to the Bishop and goes to
redeem captives. And, generally, where any person is entitled on
intestacy (whether a will has also been made in his favour or not)
to succeed to any extraneus who is a captive, or, not being a relative,
knows that he has been instituted heir, neglect to ransom is punished
by similar forfeiture of benefits to the purpose of redempt~ons,the rest
of the will standing good4. Justinian had also provided that donations
for the redemption of captives were to be exempt from the rules as to
reglstrationt It may be presumed that all these provisions as to the
duties of relatives, etc., apply equally to the payment of money due to
an actual redemptor, under the rules now to be considered.

49. 15. 19. 10.

a Karlowa, op. n't. 2.125, associates it with the alleged rule that there waspostliminium only

in the same war: he treats it as an inference from that rule. There is no obvious connexion : it
is not here confined to the same war.
8 49. 15. 19. 4.
h. 2. 5, 6.
6 h. t. 12. 9.
8 h. t. 30.
7 C. 8. 50. 10, 12; Festus, 8.v. Postliminium ; 49. 15. 28, etc.
8 7.4.26.
If he returns after his owner's death he is in the hereditas for Falcidian purposes,
35. 2. 43.
9 49. 15. 6.
'0 h. t. 27.
11 h. t. 12.10.
And thus the child of a statulibera captiva whenever conceived is ingenwa if
the mother returns with postliminium, 40. 7. 6. 1, 2. The application of the mle to one
conceived in captivity is a humane extension. Cp. C. 8.50.16.
30. 98.
'3 44. 2. 11. 4.
1 4 49. 15. 12. 12. If before the captivity he had been sold on the terms that he was not to be
freed, or was subject to another impediment to manumission, the prohibition still applied if the
conditions were unchanged in other ways, 49. 15. 12. 16. Ante, p. 72. Post, Ch. xxv.

A complex situation arises where a man has redeemed a captive, by
paying a ransom. The general rule applied here is that the ransomer
has a lien on the redeemed captive, and postlin~inium,with its various
results, is postponed till the lien is ended6. There is no lien except for
actual redemption money. Thus there is no lien if he is simply
C. 1. 3. 48. Neither they nor anyone else having Falcidinn rights.
a Nov. 120. 9.
8 Nov. 131. 11.
Nov. 115. 3, 13. The rule applies only if the heres is over 18. To prevent the excuse of
lack of means, it is provided that soch persons can pledge the property of the captive.
C. 8. 53. 36.
6 38.16.1.4;
49. 15.12. 14,20. 2.

'
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captured from the enemy1, though a t a certain cost2. Nor is there any
lien if the redemption is of relatives, pietatis causa, even though
redemption is for a price, and the payer afterwards seeks to recover it3.
The state of things so long as the money remains unpaid cannot
easily be expressed in terms of any other institutions. I t is apparently
rather illogical. We are told that i t is a state of pledge, not slavery4,
and yet we know that the captive has not yet postliminium from his
captivity in which he was a slave. The practical meaning seems to be
that the lien in itself has no enslaving effect, no reference being intended
to the provisional slavery involved in capture. The significance of the
proposition is shewn in the rule that when the lien is ended the old
status is restored : the man is not a libertus and owes no obsequium to
the redemptor6. The disabilities under which he suffers are not the
result of the lien, but of the fact that he has not yet postliminium.
He can serve no militia6. Apparently he cannot validly marry7. He
cannot in strictness enter on a hereditas, but, favore ingenuitatis, he is
allowed to do so, or to receive a legacy, so that the money may be
applied to the release from the liena. A child redeemed with the
mother is under the lienY. An enactment of Diocletian lays it down
as undisputed law that a child born to a woman under such a lien is
not itself subject thereto10. But Ulpian seems to imply that the pledge
covers such issuell, and Tryphoninus must have been of the same
opinion, a t least where the person redeemed was originally a slavelz.
But this is only a case of the dispute already considered as to whether
partus is covered by pledgela. Pledge is not the only close analogy.
The transaction is, from the captors' point of view, a sale: the redemptor
is constantly spoken of as buying the captive, and it is part of the argument of Tryphoninus in the text just mentioned that the partus is to
be treated as sold with her. Here too the same point has already been
considered, with special reference to eviction and usucapion14. The
better view is that in later law the pledge covers the partus, though
the classics are not agreed15.
The texts are not clear as to what advantage the redemptor can
claim from a redeemed ingenuus. He can assign the lien, but not so as
to increase the amount payable by the redemptus, the person who takes
49. 15. 21.

C. 8. 50. 12.

a Or where gK'kas hauded over without a price (C. 8. 50. 5) or where help was rendered on

the way home, h. t . 20. 1.
3 h.- t. 17.
28.1.20.1; C.8.50.2.
C. 8. 50. 11.
7 C. 8. 50. 2.
8 C.8.50.15; D.38.16.1.4.
49.16. 8.
9 49. 15. 12. 18.
0
' C. 8. 50. 8.
11 49. 15. '21. 1.
h. t . 12. 18.
0
' Ante, p. 23.
l4 Ante, p. 51.
l6 The lien has priority over other charges over the redemptw, and over any right of
punishment: the fisc does not claim one i n metallurn datus without paying off the lien, 49.15.6,
12. 16,17.
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it over having an action against the redmptor for any excess1. We
mustassume that the redsmptor is bound to maintain the man, and
have seen that his lien covers only what he has actually paid to
Unless we assume the redemptor to be a philanthropist
the
unselfish kind, and therefore the case of redemption kept by
of a
the law within very narrow limits, we must suppose that he may
employ the Inan. We shall see that in later law, the captive may
the lien by labour3, but this of itself does not prove that he
pay
can be made to work. AS to acquisitions through an ingmuus so held
have no information. A pledgee does not take acquisitions, and the
language of pledge is constantly used in this connexion4, with the
implied warning that i t cannot be a true pledge, since the man is not a
things. Thus he is so far in the holder's potestas that he cannot witness
his will, and this, not slavery, is given as the reason6; and the reason why
the interdict quem libmum does not apply to him is only that the holder
dolo fa,&t7. The discharge of the lien is called luitio, the primary
meaning of which is discharge of a pledges. On the other hand, his
purchase is regarded its an enzptioy, and where the redemptus was
originally a slave the redeemer becomes, as we shall see later, his owner,
in a limited senselo. Tryphoninus discusses the case of a statuliber
under a condition of payment, and decides that the money can be paid
by the redemptus out of any part of his peculium except what is acquired
ex operis suis or ex re redemptorisl1. This does not however imply that
the holder acquires, like a bonae fidei pos~essor~~,
only ex re sua and ex
ope& servi, at any rate where the person actually was a slave : a special
constitution created logical difficulties in that easels. We shall see
that the redemptus may free himself by labour, but we hear nothing
of his freeing himself by means of his acquisitions. This may mean no
more than that such a dealing would come within the general rule" as
to repayment of the money. The texts clearly contemplate his paying
the money himself14,and it may be that his acquisitions ex re redemptoris
and ex opem's suis go to his holder, while other things go to himself.
The lien may be ended in various ways. Actual payment of
course sufficesI5. Children redeemed with a man or woman may be
freed from the lien by independent payments; either the sum specifically
paid for them, or if there was no allotment, then a proper proportion16.

,,

-

49. 15. 19. 9.

2

C . T h . 5 . 7 . 2 ; C.8.50.20.

8

Post, p. 314.

' See, e.g. 30. 43. 3 ; 49. 15. 15, 19. 9, 2 1 . ~ 7 . ;C. 8: 50.. 8, 11, 13.
'--.Hence
such expressions as: naturalis pignons vzneulum, vinculo quodam, C. 8. 50. 2 ;
D.28
1
-. on
-". *.
1

7 43. 29. 3. 3. Karlowa, loc. cit.
28. 1. 20. 1.
38. 16. 1. 4 . 49.15. 15; 49. 16. 8 ; G. 4. 32 ; Dirkseu, Manuale, 6.v. luitio.
4 9 . 1 5 . 1 2 . is, 1 9 . 9 ; C. 8. 50. 17, 20.2, etc.
12 Post, p. 341.
lo 49. 15. 12. 7.
11 h . t . 12. 11.
IB Post, p. 315.
1449.15.19.9; C.S.50.17,20.2.
I' c . 8. 50. 2, etc.
16 So as to children born apud redemptorem, 49. 15. 12. 18.
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It may be ended also by tender and refusal of the redemption money',
or by any remission of the debt, which, however informal, cannot be
revoked2. I t is no doubt on this principle of remission that it is
ended by the redeemer's marrying the captiva3, indeed we are told
that remission results from cohabitation with her4. The same result
follows from his instituting the captive as his heir6. The pledge is
ended, and the right to the money forfeited, if the redemptor prostitutes, knowingly, the woman redeemeda. I t seems further that, a t
least in later law by a constitution of A.D. 408', five years' service ends
the lien, at least in the case of a civis captured. I t is clear from some
of the rules just laid down that the lien is not affected by the death
of the holder. I n earlier law the death of the captive, though it of
necessity destroyed any practical lien, left the debt standing and prevented the heirs from succeeding till they had cleared it off8,the result
being that they were worse off than if he had died still a captive. But
Ulpian here mentions, and elsewhere accepts without commentg, so that
i t is clearly the later law, a doctrine more favourable to the successors.
The death ends the pledge : the redemptus gets postliminium and is
restored to his old status so that the whole obligation is blotted out.
The effect of luitio is to bring into operation the ordinary postlimini~rn'~.Heavy penalties are imposed by Honorius, by the enactment
of 408, on those who detain captives on whom there is no lien, or the
lien on whom is from any cause ended. If the undue detention is
caused by an agent, the principal being away, he is to be liable to
deportatio, or even to condemnatio in metallum : if it is by the
principal himself, he is liable to deportatio and forfeiture. To assist in
enforcing this law the local clergy are to watch over such cases, and the
curiales of the neighbouring localities are liable to penalties of 10 aurei,
they and their apparitores, if they fail to see to the carrying out of
the law1].
Where the redeemed captive is a slave, there are special rules of
some difficulty. Here too, though the slave is property, there is no
lien except for money paid for redemption12 : recapturers must give him
up a t once and have no right in himIs. On repayment of the money he
goes back to the dominus", and any old rights in him, e.g. pledge, revive.
C. 8. 50. 6.
2 4 3 . 2 9 . 3 . 3 ; C.S.50.17.
C. 8. 50. 13.
49. 15. 21. pr.
29. 2. 71. pr., and presumably from a legacy of him to himself: such a legacy from an
outsider was equivalent to one of the money, 30. 4'3. 3.
1

'
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lnfact a pledgee can pay off the lien, and add the sum to his charge,
just as a creditor with a subsequent charge can confirm it by psying off
a prior incumbrancerl. Apparently the lien cannot be paid off pro parte
by one of common owners, but if all pay their share, or one pay the
whole in the name of all, the lien is a t an end; in the latter case the
payment will come into account in the actio communi dividundo. If he
is acting for himself or for some of the others, then, as to their shares,
the lien is a t an end, and the common ownership restored : as to the
others it is an assignment of the lien, and the payers are in the place of
the redemptor2.
v,-,T
the right of the redemptor has been called a lien.
-- convenience
I n fact i t is a great dealmore. ~ r ~ ~ h o i tells
n u sus that a certain
protinus redimentis servum captum facit3. We have no
information as to what this constitution was. Karlowa', in view of the
form of the allusions to it, thinks i t to have been a general provision,
and he considers i t identical with the constitutio Rutiliana, which Julian
applies to the alienation of a woman's property without tutoris auctoritasE;
the form of the allusion, here too, being such as to suggest that it had
no special application to that casee. But i t may be noted that the
Rutilian constitution is cited as making usucapio possible. The present
constitution is cited as causing dominium to pass and so making usucapio
impossible. Moreover in that case the thing is the property of the
alienor, the mode of conveyance being defective: here the defect is
of a different kind, consisting in the overriding right of the old owner.
All that they have in common is that the effect of the transaction can
be set aside on the repayment of certain money. One of the allusions
(not cited by Karlowa) looks as if the enactment dealt specially with
this case : at is de quo quaeritur lege nostra quam constitutio fecit civem

-

Romanum dominum habuit7.
Whatever its nature, the effect of the constitution is to set up an
exceptional state of things. There is an ownership in the redemptor,
and another ownership in the old dominus, liable to come into operation
a t any moment. Cases of ownership which are to come to an end on
failure of some condition, etc., are not uncommon, especially in relation
to sale and donatio. But, in such cases, there is, in classical law, a
need of reconveyance. I n our case postliminium operates with no
such needs.

a c
n 7
-,g-.h--.

C. Th. 5. 7. 2 (C. Sirm. 16) = C. 8. 50. 20. On the occasion of Marie's sack of Rome.
49. 15. 15.
38. 16. 1. 4.
'0 Ante, p. 307.
l1 Const. Sirm. 16. It is abridged in C. Th. 5. 5. 2 and in C. 8. 50. 20. But here it 1s not
the clergy, but christiani: probably the meaning is the same. In addition to these special
penalties the dominus would have oranary actions for recovery of him if he were a slave and,
or a free man, there would be the interdict Q w m liberurn, 43. 29. 3. 3.
13 C. 8. 50. 10.
'8 h. t . 2.
49. 15. 12. 7.
1
8

"

h: 1. 12. The text notes that as the pledgee is really the earlier incnmbrancer it is only an
artificial priority given to the lien which postpones him.
a 49. 15. 12. 13.
h. 1.
--.
-- 7. 8.
gkhmann,
cit. 2. 404.
cit. Karlowa, loe. cit.
6 Vat.
K. Fr.
gives
1. reasons for thinking it may have been a

'
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senatuscons~lt.
49. 15. 12.9, med.

8
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The redemptor is set in the position which the hostis held : if he does
acts in relation to the man, which if done by the hostis would not be
effective, as against the rights of the old owner, by the Roman law, how
are these to be looked at, seeing that he is not actually a hostis, but a
Roman civis ? The question is considered in relation to several states
of fact.
A statuliber, to be free on paying a certain sum, can pay i t out of
peculium to his master for the time being1. Such a master ordinarily
derives title directly or indirectly from the donor of the freedom, and, at
least, if he gave value, has a remedy, if he was not informed of the
prospect of libertya. How if he is a redemptor, as to whom none of this
is true ? Tryphoninus says3the man is free on payment to the redemptor.
But in ordinary cases he cannot pay i t out of any peculium but that
which passed with him1. There is no such peculium here. Whether
the redemptor bought him cum peculio so that his peculium represents
that apud hostes, or did not, a t any rate i t does not represent that which
belonged to the donor of liberty. Nevertheless, says Tryphoninus, he is
allowed, favore libertatis, to pay it out of any part of his peculium,
except what is acquired ex operis or ex re redemptoris. This is a sort
of rough justice : i t must not be understood to imply that the redemptor
(and owner) acquired only what a bonae $dei possessor would have
acquired.
The constitution applies to a purchase in the ordinary way of
business: i t does not require that the buyer shall know that he is
redeeming a captive. If the purchase was made without that knowledge,
can the buyer, since he is a bonae $dei emptor, usucapt the slave to
the exclusion of the old dominus? The difficulty is that by the constitution he is owner and a man cannot usucapt his own. Tryphoninus,
arguing from the view that the constitution is not designed, by making
him owner, to make his position worse, concludes that on such facts,
though the conception of usucapio is not applicable, the old owner's
right to pay off the charge will be barred by the period of usucapio4.
This topic leads the jurist to another. If the redeemer can usucapt,
can he manumit ? Tryphoninus remarks that, of course, manumission
by the hostis, whose place he has taken, would not bar the old owner,
and asks whether a manumission by redemptor will free, or will
merely release his right, and cause the man to revert to his original
dominus. Clearly the redemptor, in the case in which time has barred
the old owner's claim, can free, and Tryphoninus observes6 that even
under the old law, if the redeemer had bought him knowing that he
was (a captive and) alienus, and had sold him to a born $de buyer, the
1

Post, Ch. 1x1.

9

4

49.15. 12. 8.

5

Ante, p. 289.
49. 15. 12. 9.

8

49. 15. la. 11.
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buyer could usuoapt and manumit, and thus the right of the original
owner
be destroyed. Therefore he holds that the redeemer
himself Can manumit. He does not rest his view on the technical
ownership created by the constitution, but rather on the fact that if the
old owner never pays the redemptor the slave will be in the position
of being incapable of manumission through no fault of his own. The
is not convincing: the same thing is true of ordinary
pledged slaves1 and of many others. NO doubt the ownership created
by the constitution is really the deciding factor. The result, for which
the strange provision of the constitution is to blame, is at any rate in
appearance unfair, and Tryphoninus tries, with little success, to put a
better moral face on it. Indeed his view as expressed would lead
logically to a requirement of notice to the old owner.
Ulpian discusses the satne case more shortly and without rr~uch
reasoning2. He holds, somewhat doubtfully, favore libertatis, that the
manun~issionfrees him and that postliminium operates, not so as to
restore him to his old master (hoc enim satis impium est), but to cause
the libertus to be indebted to his old owner to the amount of his own
value as a slave. Ulpian makes no reference to the constitution, and
indeed, while Tryphoninus seems to be struggling with a logical
necessity, leading to a power of manumission which he thinks inequitable, Ulpian thinks the logic the other way, and frees the man
only fuvore libertutis. The language of Tryphoninus throughout the
discussion does not suggest that the constitution he is discussing is
an ancient one, a republican senatusconsult, as Karlowa thinks3, but
rather a new one the working of which is not yet clear. Nothing that
is known of the dates of the two jurists makes i t impossible for the
text of' Tryphoninus to have been written after that of Ulpian. It
seems not impossible that Ulpian is writing under, or with reference to,
a re'ginze under which the redemptor is in an anomalous position, since
he has acquired what Roman law recognises as the subject of ownership,
from one whom Roman law recognises as its owner (quod ex nostro ad
eos pervenit illorum$t4), and yet is not himself recognised as owner5.
Post, Ch. xxv.
a 29. 2. 71.pr.
k c . cit.
4 49. 15. 5. 2.
If the slave was incapable of being freed before capture he is so still in the h8nds of the
Tedemptor, 49. 15.12. 16.
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CHAPTER XIV.
SPECIAL CASES

(cont.).

S. PUBLICUS POPULI ROMANI, FISCI, ETC.
S. UNIVERSITATIS.

THEevidence as to the position of these slaves is so imperfect, that
nothing more than an outline is possible. But their interest is mainly
political and public: so far as private law is concerned there is little
to be said, and thus a short account of them will suffice.
I t is impossible to make a clear statement on our topic, without
some remarks on the history of the relations of the popular treasury
(Aerarium), with the Imperial treasury (Fiscus) and with the Privata
Res Caesaris'.
In the earlier part of the Imperial period the Aerarium is quite
distinct from the Fiscus, and so long as this distinction is real, the
expression servi publici populi Romani applies in strictness only to those
belonging to the people, and not to servi fiscales. The Fiscus is not
only distinct from the Aerarium: it is regarded as the private property
of the Emperor. I n strict law it does not differ from the res familiares
and other privatae res Caesa.r.is. It is however distinctly administered,
and it is the duty of the Emperor to devote it to public purposes2. I t
passes as a matter of course to his successor on the throne. There is
another form of property of the Emperor, which is distinguished under
the name patrinzonium. This too is more or less public in character:
the revenues of Egypt come under this head. While i t is not strictly
fiscal it is administered on similar lines. There is no trace of any
attempt to devise i t away from the throne. Much of it, perhaps all,
is public in everything except form. Besides this, there is the ordinary
private property of the Emperor, which he deals with exactly as a
private civis may, but which in the early Empire is not formally distinguishable from fiscal and patrimonial property, and in the Byzantine
Empire has again become, for practical purposes, confused with it.
1 Mommsen, Droit Pub. Rom. 5. 290 sqq. Marquardt, Organ. Financ. 394 sg
2 The separation of this property. from the p&ata
res Caesaris is aal%.to date from
Severns: Marquardt, loo. cit.
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the course of the Empire great changes occur in the relations of
these different funds. The Fiscus steadily grows to be regarded more
and more as public property. Ulpian speaks of i t as still the property
of the Emperor', but Caracalla, and, later, Pertinax, both treat i t as
essentially public, and in the Monarchy, after Diocletian, all substantial
di~erencebetween public property and fiscal property has disappeared.
hi^ change in the position of the Fisc necessitates a more clear
distinction between it and the private property of the Emperor, and
accordingly from the time of Septimius Severus there appears a separate
machinery for the administration of the true res privatae and familiares
of the Emperor. Yet another change must be noted. Justinian, and,
perhaps, earlier Emperors, shew a tendency to extend to their private
property, while still retaining the advantages of private ownership, the
same privileges as exist for the Fisc2.
These gradual changes of attitude make i t iuipossible to say with
certainty whether a particular rule which is applied by classical law
to
publici populi Ron~aniis or is not in later law extended to
servijscales or to servi privatae rei. Existing texts give little but
negative results.
The name servus publicus populi Romani implies something more
than that the slave in question is the property of the people: it imports
that he is in sorne way employed on public affairs, and on that part of
public affairs which belongs to the Senatorian department rather than
to the Imperial. As we shall see, captives do not become serwi publici
by the Inere fact of capture, but only by their being devoted to the
permanent service of the public3. I t is this limitation of the name
which accounts for the fact, noted by Mommsen, that there is no trace
of fenlale serwi publici4.
The true servus publicus is completely obsolete in Justinian's time,
and is nearly so in the classical law, so that it is not surprising to find
little mention of him in the juristic texts. Most of our information
is from inscriptions, and a short statement is necessary as to the chief
conclusions which have been drawn as to the position of these slaves.
servi publici seem from the evidence of the inscriptions to have
usually married, or cohabited with (for it is difficult to give a name to
their connexion), freewonlen, ingenuae or libertinae. Mommsen holds5
that they never cohabited with ancillae. But though such connexions
might not be usual or creditable, i t is unlikely that they did not occur.
Indeed there are at least three inscriptions which seem to shew that

' 43. 8. 2. 4.
a 49.14.6.1. In.2.6.14.
Livy, 26. 47.
Momnisen, op. c i t . 1. 367; Staatsreeht i3) 1 . 324; Halltin, Esclaves Publics, 117sqq. M.'s
remark that the Stnte possessed no female slaves is too strong. A proscriptiall or capture mlght
Vest such womeil m the State, but they would be sold: they llever entered the class to which
lac. cit.
the name and pr~vilegesof sercz publzci applied.

Semi Publici : Family Relatiotw
such connexions did occur and were avowed, though clearly they were
open to objection on many grounds1. I n one inscription we have a
memorial set up to a libertinus, by, inter alios, his patron, and his father
who is a servus publicus2. I n another we have a man called Primitives,
apparently therefore a slave, setting up a memorial to his father who
was a servus publicus3. In another we have a servus publicus setting up
a memorial to his son Neptunalis, apparently a slave4. Halkin cites
other inscriptions of the same type6. I t is notable that in them, a in
those cited above, the mother is always free. Mommsen does not advert
to these cases, but Halkin disposes of them by assuming that the
connexion existed and the child was born before the man became a
public slave. It seems a t least equally consistent with the evidence to
suppose that such connexions did occur, but that the public slave
commonly secured the manumission of the woman and her children.
I n any case however the child of a servus publicus would not be a
servus publicus: no one was born into that position. They were thus
ordinarily acquired, a circumstance which is expressed in the second
name which most of them bore, commonly terminating in ianus, and
recording the name of their former ownera. I n many cases however they
appear with only one name7, a circumstance which may indicate that
they vested in the State otherwise than by purchases.
Public slaves, while forbidden to wear the toga, seem to have had a
special costumeg. The lex Julia Municipalis alludes to assignments by
the Censor of sites for dwellings for the sew' publicil$ but i t is not clear
that this refers to slaves of the people, or even that, if i t does, it expresses
any general rule.
During the Republic servi publici were employed on a great variety
of works: as in private life, the greater part of the business of Rome
seems to have been conducted through slaves. Most of their work was
subordinate, though not allll. It is not possible to go into their various
employments1?. In connexion with some of these employments, though
not it seems with all, the slave received an annual stipend, or rather
2 C. I. L. 6 . 2334.
See C. 6 . 1. 8 .
8 C . I . L. 6 . 2340.
5 op. rit. 119; C. I . L. 6.2343,2361.
C. I. L. 6.2357.
Mommsen, loc. cit., and for illustrations, C. I. L. 6 . 2307sqq.
C . I . L. 6 . 2'313, 2331, 2343-5, 2365, 2366, 2369--71, 2374,4847, 11784, etc.
Capture, proscription, forfeiture. See Hakin, op. cit., 17 spy. He says that dediticii,
freed after they had been sold into perpetual slavery, came into this class. Bnt we are told only
that they become the property of the Roman people, not that they enter this privileged
class, G. 1. 27.
'"runs,
Fontes, 1. 109.
9 Mommsen, loc. cit.
11 They served as priests of Hercules, Halkin, op. cit. 49sqq.
12 They were employed as messengers in all departments, as attendants on the magistrates,
as servants in the temples, some being attached as a familia to certain priesthoods. Not to
magistracies, on account, so Mommsen thinks, of the temporary nature of the office. They were
employed in collecting unfarmed revenue, in libraries, in administration of justice, in fire and'
water services, and generally in public works. See as to this Mommsen, D. P. Rom. 1.362 sqq.;
Staatsrecht ( 3 ) 1. 325 sqq. ; Halkin, op. cit. e l 0 6 ; Wallon, Hist. de I'esclavage, 2 . 86 sqq., 3.
ch. 4. As to employment as soldiers, see ante, p. 73.
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mdntenance allowance--cibam'a annua-paid annually from the aerahurnl.Savings on this were doubtless among the sources of theirpeculiaz.
But mere temporary employment on public work did not entitle them
to rank as servipublici. Thus Livy tells us3 that of the prisoners taken
scipio, some were declared to be public slaves, and these were set to
handicrafts with a prospect of liberty if they deserved it. Others
were set to work as oarsmen in the naval galleys, and these were not
regarded as public slaves a t all4.
so far as private law is concerned we hear little of servi publici.
lna text which as i t stands is very corrupt, we are told that they had
a power of devise of half their peculium5, the other half, and all if they
were intestate, reverting no doubt to the State. As to acquisitions
by the publicus, rights and liabilities on his contracts, and noxal liability
for him, the texts tell us not a word. This does not mean that this
sort of question did not arise, but that a t the times when our texts were
written the servus publicus populi Romani was obsolescent6. There can
be no reasonable doubt that their acquisitions vested in the State, and
little more that their free superior would be liable under a contract
authorised by him. SO much can be inferred from the rule in the case
of slaves of municipalities. But beyond this there is no certainty: it i s
not to be taken for granted that they had an unrestricted right to bind
their peculia. I t seems that debt to the State could be paid to a public
slave only with consent of the person entitled to receive it. If so paid
without that consent the debt was still due, subject to a deduction for
what was still in the peculium7. In relation to obligations incurred by
them the rule may have been the sames.
I t is obvious that they took a social rank very different fron~that
of ordinary slaves. Thus in one inscription, as Mommsen notes, they
take precedence of their father who is a freemans. I n inscriptions
relating to them it is not unusual to omit the word servus, and to call
the person in question p~blicus,with, sometimes, a further description
shewing his function, e.g. "Hermes Caesennianus publicus Pontifiumlo,"
"Glaucus publicm a sacrisll." Of course most of the inscriptions relating
to them are sepulchral, and it is easy to understand the omission of the
unpleasant word. There are however many cases in which they are
described as servilz.
I n the Empire the field of employment of servi publici rapidly

' Pliny

Litt. Traj. 3 1 . Halkin, op. cit. 115.

9

16.2.19; C.Th.8.5.58.

i v y , ' 2 64. 7 ; ~ o l ~ b i ; s10.
, 17.
' ~Qladiators
were not public slaves, but often those of private owners, aspirants to office,
or of Caesar.

q Ulp. 20. 1 6 ; C. I . L. 6 . 2354.
The surviving praejustinianian junstic texts contain no allusion to servi publici populi
Romani.
1 16. 2. 19.
8 Ante, pp. 163 4 and as to certain contracts by them, post, p. 322.
c . I. L. 6 . 2318.
'0 c.'I.'L. 612308.
11 C. I. L. 6 . 2331.
e.g., C. I. L. 6 . 2338, 9 (monuments erected by public slaves); 6. 3883 (monument to
Public slave) ; 3. 7906 (not sepulchral).

'
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diminished. Mommsen could find no trace of any such persons outside
the capital, after the founding of the Empire1. The low standard of
morality with which slaves were credited naturally led to restrictions
on the financial side. Alexander enacts that cautiones, i.e. receipts, by
public slaves of municipalities are not to be valid unless C0untersiPed
by the person to whom the money was payable2. This is not strictly
relevant to our topic, but i t indicates a tendency. From Diocletian
onwards all important public service is done by freemen, though in the
various forms of labour slaves are still employed. I n the time of
Alexander administratio is essentia!ly servile. Arcadius absolutely
forbids the employment of slaves therein8. But as will shortly appear,
all this later legislation has no direct bearing on servi populi Ron~an,i.
We have seen that in all probability the sewus publicus was superseded outside the city under Augustus, and indeed the method of
farming the republican revenues prevented his appearance in a field of
activity in which the slaves of the Fisc are prominent in later times.
But apart from this, the gradual absorption of the Senatorial power by
the Emperor and of the Aerarium by the Fisc, seems to have involved
the disappearance of the old sewus publicus populi Romani. This
absorption is said to have been completed early in the third century4,
a t about which time the affairs of the Fisc come to be regarded as
publics. There are however a few texts in Justinian's compilations in
which the servus publicus seems to be referred to6. We are told of
three cases in which security may be taken by a public slave in what is
essentially private business. On adrogation of an impubes, the adrogator
may give the necessary security to a public slave7, since the obligation,
as civil, would be destroyed by the confusio resulting from the adrogatio,
if i t was given to the impubes himself or to one of his slaves. So the
goods of a person in captivity with the enemy may be placed in the
custody of one who gives security to a public slave8. And, where a
pupillus has no slave, an intended tutor, in the case in which security
is needed, can give security rem salvam fore pupillo to a public slaveg.
Of course the lawyers were aware that a servus populi was not the
property of individual citizenslo, and indeed the texts nowhere rest the
rule on any community in the slave. But i t is difficult to resist the
opinion that it is on this ground that a public slave is chosen: his
stipulation, that the goods shall be given to the person entitled", would
be void except for this fictitious ownership as a stipulation for a third
person12. But the rule has convenience on its side, and that i t is recog2 C. 11. 40.
loc. cit.
C. 10.71.3 ; 11.37.1. As to progress and causes of the change, see Halkin, op.cit. 224 spq.
4 Marquardt, Org. Financ. 386.
5 Mommsen, D. P. Rom. 5. 293 aq
6 Wallon, og. ri!. 3.136 aqq., cites several from the Code8 but they d refer to s t v e s of
municipia, or t e F ~ s c .
7 1. 7 . 1 8 ; C. 8. 47.2.
8 C. 8. 60. 3.
9 27. 8. 1 . 1 5 ; 46.6. 2.
10 48. 18. 1. 7.
11 C. 8.47. a.
1s ~ n3.. 19. 4.
1
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n;sed as having no more appears from the fact that in the case last
stated, i.e. of the tutor, we are expressly told that the pupil acquires
only an actio utilisl. All these texts give an intelligible sense, if they
understood of municipal slaves, and in none of them is the slave
called a sewus publicus populi Romani2. Nevertheless they cannot well
as representing the law of Justinian's time. I n the case
be
the adrogator the Institutes say that the security is given publicae
personae hoc est tabularios. I t is certain that public tabularii were not
slaves in Justinian's time4. I n the case of the tutor, one of the texts
allows the magistrate to nominate a person to take the promise with
the same resulting actio utilis to the pupillus, and the other text dealing
with the same matter gives him the right to take the promise himself6.
The fact seems to be that the fictitious part ownership which was the
excuse for allowing the security to be given to a servus publicus was
lost, sight of in the later law, and his public character illogically regarded
as the essential, so that in later law the security is given to a public
person whether he is a slave or not. I t may then fairly be assumed
that the true servus publicus populi Romani has long ceased to exist in
the law of Justinian.
Of slaves the property of the Emperor it is possible to make three
classes : servi (patrimoniales) Caesaris or Augusti6; servificales; semi
pm'vatae rei Caesaris. All of them are Caesar's, and most of the rules
which are stated of servi Caesaris may be applied to all three.
Servi Caesaris present close analogies with the public slaves just
discussed. The name however does not seem to be confined to those
who exercise some function in Caesar's name, though neither servi
privatae rei nor vicam'i of semi Caesaris are commonly called servi
Caesaris'. Like servi publici they wear a special dress$, .and i t is
common for them to have two names. Sometimes the second name has
the termination ianus indicative of acquisition from a private ownerg,
but more often it is not in this formlo. I n the majority of the inscriptions and in all the later ones, only one name appears". There are
many references to ancillae Caesaris12, some unmarriedlS, some having
27. 8.1. 15, 1 6 ; 46. 6. 4. yr.
2 But their general form is opposed to this limitation.
In.1 . 1 1 . 3 .
4 C . 10. 71. 3.
'27. 8. 1 . 15. 46. 6. 4. Interpolation is immaterial here. In the same sequence of ideas

the rule that the stipulation need not be made if the sureties are present and assent to
the entry of their liability on the acta, 27. 7 . 4 . 3.
Vc.
I. L. 6. 586.
Oreb, 2825, 2920, cited Erman, S. Vicarius, 417; C. I. L.3. 556; 8.8488, etc.
"ampridius (Alexander, 23. 3) and Flavins Vopiscus (Aurelianus,50. 3) cite these emperors
as UOt glying a special dress.
e.g., C. I . L. 6. 239.
l o c,.~., C. I. L. 6. 74, 8. 6974, 8488, etc.
l1 e.g., C . I. L. 2. 4187; 6 . 5 3 4 s 5 2 , 138, 614. Mommsen (ad C. I. L. 8. 12600aqp.) thinks
suppressed the use of two names.
la B.
de ime Fiuci, 13; C. I. L. 5. 369; 8. 1129, 1898,10628, etc.
Is c. I. L. 8. 1129.
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two names1, and one who is described as a vilica, which, as her husband
is not named, may mean, not the wife of a vilicus, but one herself
exercising that function2. Semi Caesaris sometimes married freewornens,
but more usually ancillae, often, it is likely, ancillae Caesaris'. ~h~~
many servi Caesaris are so by birth : vernae Caesaris are common in
inscriptionss. Persons so described are no doubt, usually, the offspring
of a s m s Caesaris and an ancilla Caesaris not in his peculium. If she
were in peculio, the child would not be technically a servus Caesaris,
but a verna serwi Caesaris? a vicariw of a semrus Caesaris is not a
servus Caesaris. Probably many of the slaves described as vicarii 8erv.j
Caesaris are children of the servi concerned. I n some cases we are
expressly told that this is so7,and this may be the reason for stating the
obvious rule that they may not manumit their vicariis. I f the ancilla
is not a vicaria, but a serva Caesaris, the child is a servw Caesaris0 and
may be a vernal0.
Of the various employments of servi Caesaris it is not necessary to
say much". There is the same history of a gradual transference of the
higher posts held by them, to freemen, which has already been noticed
in connexion with servi publici12. I n general their range of employments is similar. Two points of difference must however be observed.
The financial administration of the Imperial property was largely in
their hands. The system of farming taxes, applied in a great many
branches during the Republic, almost ceased under the Flavian emperors.
It was never so freely ueed in Imperial matters, and even where it had
been adopted it was almost completely abandoned13. Moreover the
slaves of Caesar were largely employed in weaving and similar factory
work, and there was legislation imposing heavy money penalties on
those who concealed or abducted slaves belonging to these gymcaea or
tt?xtrina14.

Serwi f i c i or ficales are those employed on the business of the
Fiscus. This term excludes on the one hand slaves who have merely
2 C.I.L.8.5384; D.33.7.15.2.
C. I . L. 6. 74.
C, I. L. 10. 529, eit. Mommsen, D. P. Rom. 5. 107.
C. I. L. 5. 170; 369-71; 6. 4353; 8.1844, etc.
5 C. I. L. 3. 333, 349, 556,1085, 2082, etc.
He poinb oat the
6 Orelli, 2920; C. I. L. 6. 878; 14. 202, cited by Erman, op. n't. 416.
difiicnlties of 3.4828.
7 C. I. L. 3.4828.
8 C. 7. 11. 2. cp. C. I. L. 6. 8496, libertis eius et vieariis sclia.
10 0.I. L. 5. 371.
9 C. I. L. 3.'1470,1994; 8.4372,s.
n Mommaen gives
.(C. I. L. 8. Supp. I. p. 1335 sqq.) an acconnt of them from Carthaginian
inscriptions.
la Wallon, op. k t . 3, chh. 3, 4.
18 Mommsen, op. eit. 5. 110; Marquardt, op. cit. 396. It is diflicnlt to trace any practical
&Terencebetween fiseal slaves and those dealing with the public part of thepatrimonium.
14 C. Th. 10. 20.2, 6-9; C. 11. 8. 5, 6 ; cp. C. 6. 1. 8. Even in the Byzantine Empire some
of these workers were slaves.
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become the property of the F~SCUSby forfeiture or ~ o n d e m n a t i o ~ ~ ,
those which belonged to estates forfeited for secret jdeicommissa, those
whose masters have died without heirs-mancipia vaga2-and those
belonging to estates on which the heirs have refused to enter3, and on
the other hand those belonging to the patrimonium or to the privata res
Caesaris. But there are many texts which shew the close similarity
which existed between these classes. Some have already been noticed'.
The Fragmentum de iure Fisci hardly seems to distinguish between
them6.
~t is nowhere expressly said that either of these classes of slaves
had any right of devise of the peculium. But a mutilated text tells us
that certain persons, who may be either servi Caesaris or his liberti,
may deal freely with their res, so long as their transactions are not in
fralldemporti0nis Caesariss. As the whole passage is dealing with slaves,
it seems probable that this refers to the peculium of servi Caesaris, and
that it implies an extension to them of a power of devise of a half.
Huschke7 remarks that their right was much the same as that of filii
familias in their peculium castrense. But they had no power of manumission8. Nothing is known as to the mode of reckoning of this halfg.
Some Emperors reserved to themselves a power of punishment in
excess of what was allowed to private ownerslo, but in general the
capacity and position of semi Caesaris were apparently normal in most
respects. They could enter on inheritances on the order of the person
concernedl1. They could presumably acquire in other ways and contract
like slaves in general. Clearly however there were some restrictions.
Thus we are told that it was fbrbidden to lend money to a dispensator
Caesaris, or to his vicarius, which here means, no doubt, any slave
representing him'z. The ordinary servus Caesaris must have had many
occasions to contract, and it is not unlikely that on his private dealings
his half of his peculium alone was liable, that of Caesar being in no
wa,y affected by his dealings, while on the other hand, on his contracts
made on Caesar's business, probably the head of the department was
liable, at any rate to the same extent as in the case of slaves of a
municipality13. Trajan indeed provided that with slaves of the Fisc,
They are called$sci mane@ia, C. 9. 51. 8.

= C . T h . l o . 1 0 . 2 0 ; 1 0 . 1 2 . 1 , 2 ; 11.1.12.

Any of these might become a seruusjiscalis.
eFr.
. 9 .de
4 9i.. 1Fisci,
4 . 6 . 1i2,
. In
13.
. 2 . 6Property
.14.
of deceased liherti Caesaris goes to the Fisc so far as it is

not validly devised. So too of treasure found on land of the &us or of Caesar, the owner's
Part goes to the Fisc, 49. 14. 3. 10.
Fr. de i. Fisci, 6 a.
7 ad h. I., citing Ulp. 20.16.
C. 7. 11. 2, post, Ch. xxv.
Many inscriptions shew semi Caesaris erecting monuments de stco, an expression used
Probab!y to make it clear that the pars Caesaris has not been encroached on. Dessau, 1654;
1821, clted Erman, op. eit. 413, 417; cp. C. I. L. 6. 479, 744.
lo Flav. Vopisc. Anrelian, 49.
11 29. 2. 25. 2.
la Fr. de i. Fisci, 7.
1s Cp. 16. 2. 19.
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the provincials should not contract a t all under a penalty of, apparently,
twice any resulting loss1. This refers of course to slaves engaged in the
collection of revenue, the only ones to which the name servus jiscalis
seems to be properly applicable. The language of this text and that
just mentioned as to loans to dispensutores suggests that such a transaction though prohibited was not void. If so, the liability must have
been de peculio et i n rem verso.
Prohibitions of delatio did not prevent servi ficales from reporting
to the treasury in money matters: i t was in fact their master's
business2s3.
We have already observed that the fisczis though technically the
private property of the Emperor is practically, and in the later law
admittedly, public property. We have also seen that the privata res
follows somewhat the same course, or rather, to put the matter more
accurately, that the Emperors claim for it the same privileges as those
possessed by the Jisctcs and the public part of the patrin~onium,while
not in any way loosening their hold or power of disposition of it.
Accordiugly servipivatue rei are in most respects on a level, in later
law, with those just discussed. They enter on inheritances for Caesar
at the command of him or his procurator4.
There are extant several enactments as to the tribunal which may
try them. I n A.D. 349 i t was provided that crimes of slaves of the res
yrivata might be tried in the provinces by the regular iudices, and the
interpretatio perhaps makes this apply to patrimonial and fiscal slaves,
while i t seetns to give the procurator Caesaris a right of intervention5.
There was legislation about the same time requiring the presence of
the rationalis both in civil and in criminal casese, but so far as criminal
cases were concerned this was dispensed with in A.D. 39g7. For the
capital, at least, Theodosius and Valentinian laid down, in A.D. 4428, a
different rule. Any litigation civil or criminal in which the slaves of
the household were concerned was to go before the Praepositus sacri
mbicuEi or Comes Domorum. This rule clearly does not apply to Fiscal
slaves, though the rubric of the title groups together such slaves and
those of the privata resa.
a P. 5 . 13. 2 ; ante, p. 85.
1 Fr. de i. F. 6 .
3 We shall see Ivost. D. 417) that the rules as to freewomen cohabiting with servz alieni
were specially sev& in'ihe ca8e of servt $scales.
6 C . Th. 2 . 1 . 1 .
4 1.19.1.2; 49.14.46.8.
8 C . 3. 26. 11.
7 C . T h . 2 . 1 . 11.
eC.Th.2.1.3;C.3.26.8.
9 As to the relation in the later Empire between these different funds, see Marquardt, Org.
Finan. 393 sqq.
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SERVI PUBLICZ
OF M UNICIPIA.

These are really only an instance of the wider class of semn' universitatis. But as practically nothing is known of special rules affecting
s e r of
~ other forms of corporate bodies, servi collegiorum, and the like,
and as the slaves of municipalities played a very important part, closely
analogous to that of the semi populi Romani, it seems convenient to
treat them separately. Such slaves are the property of the community,
of the individual citizens or corporators1. Thus they can be
tortured for or against such persons2, and, after manumission, they are
not liberti of individuals, and thus can bring legal proceedings against
them without venia, though they cannot proceed against the corporation
without it3. Heavy penalties are imposed on those who use slaves of
the municipality for their own purposes4. The illogical exceptions
recently discussed are not such as to create any real difficulty : they are
recognised as mere subterfuges6. The texts may not refer to the slaves
of towns at all, but there seems no reason why these should not be
covered by them. Certainly such slaves are called publica. Ulpian
and Gaius indeed tell us that the application of the epithet "public"
to the property of anything but the State is incorrect', but the practice
is perfectly clear though i t may have begun in a false analogy. The
municipality has in general the same rights of ownership as ordinary
owners8. The slaves usually bear only one name, but some are found
with two, of which one is sometimes that of the person from whom they
were acquiredg. It is clear on the evidence of juristic texts and inscriptions brought together by Halkinlo, that there are female slaves of
towns, that these intermarry with the male slaves, and that the class
of semi p b l i c i (civitatis) is recruited by birth. Children born into the
class are themselves described as publicill, so that, as here used, the name
has no relation to their service.
They are employed in much the same ways as semi publici populi,
but even more freely, since they serve in some cases as military guardsla.
They are employed in financial administration: even the responsible
position of actor is ordinarily filled by a slave19 There is the same

c.

1. 8 . 6 . 1 ; 2 . 4 . 10. 4.
4
6 . 1.5:
Ante,p.322; 1.7.18; 27.8.1.15,16; 28.6.40; 46.6.2,4:pr.
G . 2. 11. See also many inscriptions cited by Halkin,op. crt. 160 aqq.
50. 16. 15, 16.
Subject only to such restrictions in the matter of sale as were applied to them in late law
in them dealings with all important property, C. 11. 32. 3.
Halkin, op. cit. 145 spq. As in the case of servi populi inscriptions often omit the word
Halkin, o cit. 193. Most of what follows so far as it refers to the public law in this
matter is due to galkin, op. cit. 1 2 6 - e n d .
11 C . I. L. 11. 2656.
lo 38. 16. 3. 6 . 38. 3. 1. Halkin, qp. cit. 198 sq
la Piing, Litt.'~raj.19, h0.
c. 11. 40. Inscriptions, Halkin, Zoe. cit.
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tendency as in the case of slaves of the State, in the later Empire, to
exclusion from responsible duties such as those of a tabulariusl. They
receive pay, or rather maintenance allowance2. They have peculiums,
which is the property of the municipality4. Halkin is of opinions that
they have the same right of devise of their peculium as have slaves of
the Roman people. H e cites in support of this an inscription from
Calais in which a monument is set up to a public slave of the town by
his two heredess. But this is not conclusive. Such persons are frequently
members of collegia7,and, even though slaves, are allowed to leave their
funeraticia to persons, who are called their heredes, precisely that they
may put up memorial tabletss. On the other hand, the fact that their
peculium belongs to the community is emphasised9, and Ulpian, if his
text is properly read, which is far from certain, imposes a limitation
which, if Halkin's view is correct, is quite unnecessary, since he speaks
only of slaves of the peoplelo. I t is noticeable that in the case of servi
Caesaris to whom there is some evidence that the privilege extends" we
are clearly told that half of their peeulium is their own12.
They can acquire for the municipality with all the ordinary results.
Thus a traditio to a servus publicus entitles the municipes to the actio
Publiciana13. According to the old view, municipalities canuot possess,
quia universi consentire non possuntl*. The reason is Paul's, and, as his
language shews, is a confusion between common and corporate ownership. The true reason is that the corporation is incapable of either
animus or the physical act of apprehension. I t cannot authorise another
to do what it cannot do itself; moreover, as the text adds, it does not
possess its slave, and so cannot possess through him. Nerva jilius
however holds that the corporation can possess and usucapt what the
This recalls the exception to the rule that
slave receives,pec~liam'ter~~.
a man cannot possess through his slave without his own knowledge16.
But it clearly carries the exception further, as in the case of captiwi17.
Even the implied authorisation involved in the gift of a peculiun~l~
cannot arise here, for the corporation, unlike the captive, never was
capable of authorising. The general rule that we cannot acquire
possession through one whom we do not possess, early breaks down,
but so far as our own slaves are concerned this case seems the only
1 50. 4. 18. 10; C. 7. 9.3; Halkin, op. cit. 179. At pp. 153-192 he gives a full aewunt of
what is known of their employments.
2 Pliny, Litt. Traj. 31.
8 16. 2. 19; 40. 3. 3.
4 50. 16. 17.pr.
5 op. cit. 197.
6 C . I. L. 10. 4687.
7 Halkin, op. cit. 202.
8 Ante, p. 75.
9 Procul dubio, 50. 16. 17.pr.
10 Ulp. 20. 16.
Ante, p. 325.
l a Fr. de i. Fisci, 6a.
13 6. 2. 9.6.
1 4 41. 2. 1. 22.
'5 Ibid.
16 Ante, p. 200.
17 Ante, p. 294. There also capacity and possession in the principal are both ignored.
18 15. 1. 46; 41. 2. 1. 5.
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exception, even in late law1. But convenience, wdich dictated the
institution, needed a further step. Ulpian laye down the rule in
general terms, that municipes can possess and usucapt through slavesa.
N~ doubt, in non-peculiar cases, the animus was provided by praepositi
adnLinistrati~ni.
acquires through its slave's stipulationa, and thus
The
he can take the various cautiones on its behalf4. There is not much
authority on the liability of the corporation on its slave's contracts.
We are told that a praepositus administrationi on whose iussum a
was made with a slave of the corporation is liable to the actio
p&odiussu6. I t may be supposed, though not confidently asserted,
that similar rules apply to other actions of this class. The same
conclusion may be reached with a little more confidence as to noxal
liability for the slave, just as it is fairly clear that the praepositus was
to sue if the slave, or any other property, was in,jureda.
Nerva provides that legacies may be made to civitates7. I n the
classical law towns and other corporations cannot be instituted heirs,
for two reasons. They are regarded as incertae personae, says Ulpian,
and moreover whether the gift is to the municipium or to municipes
(of both which expressions the legal result is tbe same), the donee is
incapable of the acts involved in cretio or pro herede gestios. As we
cannot institute the civitas, neither can we its slave, for we can never
institute the slave of one with whom we have not testamenti factio9.
TO this rule the classical law admits few exceptions. A senatusconsult
allows them (and thus their slaves) to be instituted by their libertilO,
and bonorum possessio can be claimed under such a gift or on intestacy".
The eutry will be a t the order of a praepositus. Again, though Hadrian
forbids jideicommissa in favour of incertae personae, Ulpian records a
senatusconsult allowing them in favour of municipalities12. He tells
us also that certain deities can be instituted13. Classical law seems to
have gone no further, so far as general rules are concerned, though there
are traces of special concessions of testamenti factio to certain coloniae14.
I n one text i t is said that slaves of a ?nunicipipiumor collegium or decuria
instituted and either alienated or freed, can enterlS. I n Justinian's time
this is obvious, but for Ulpian's i t seems to imply that the institution
may have this modified validity, that if the slave passes into such a
41.2.1.15. As to possession by municipia, per dium, 10.4.7.3; 50. 12. 13.1; Mommsen,

z. s. S . 25. 41.

41. 2. 2.
8 45. 3. 3. 22. 1. 11. 1.
4 3. 4. 10.
15. 4. 4.
6 Vat. ~ r 335.
:
ConGrmed by Hadrian, Ulp. 24. 28; cp. D.34. 5. 20. Mommsen (2. S. S. 25. 40) cites an
Barber instance C. I. L. 10.5056.
U ~ P22.
. 5.' See however ante, p. 328, and Mommsen, Z. S . 6. 25. 37.
DIP. 22. 9' D. 28. 5. 31. pr: 30. 12. 2.
0' Ulp. 22. 5.
11 38. 3. 1.
la U ~ P22.
. d; D. 36. 1. 27, ~ i u l .
1s Ulp. 22. 6.
I' (3. 2.195; D.28. 6. 30. See Accarias, PrBcis, 5 332.
16 29. 2. 25. 1.

'

Servi Publici of Municipia

[PT. I, CH. XIV

~ o s i t i o nthat a gift then made to him would be good, i t may take effect.
But this is entirely contrary to general principle1. We know that
where the slave of one without ius capiadi is instituted the gift may
take effect if he is alienated1, but that is a different matter : here it is
a case of lack of testamenti factio.
Leo allows all forms of gift by will to be made to municipalities'.
As to other corporate bodies, we gather from an enactment of Diocletiand
that some collegia could be instituted by special privilege. Several
enactments authorised gifts to churches and charities6, and finally
Justinian abolished the rule forbidding institution of incertae personae
altogethers. Wherever a body can be instituted, no doubt its slaves can'.
1
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Ante, p. 137.
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CHAPTER XV.
SPECIAL CASES ( c o d . ) . BONA FIDE SERVIENS. SERVUS MALA
FIDE POSSESSUS. SERVUS FRUCTUARIUS, USUARIUS.

C. 6. 24. 12.

Oirard, Manuel, 818.

The m c u l t y that the body is not capable of the necessary aditio is not mentioned: it does
not seem to have been felt by the later lawyers. We know that in case of mere physical defect
or where there was no defect, there might be delegation, 29. 2. 26; 36. 1. 67. 3.
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7

THE expressions qui bona jide servit, and bona jide serviens are
rather misleading. The bona jides really in question is that of the
holder. This would be a priori almost certain (for i t is scarcely conceivable that the classical lawyers st~ouldhave made the animus of the
slave decisive) and the texts leave no doubt. They are cited by
Salkowski, who shews that bona jide possidere and bona fide servire are
used interchangeably1, and that there are texts which expressly make
the bona jides attach to the possessor2.
As to what is involved iu bona jides a few words are necessary.
Gaius tells us there must be a iustapossessio3. This appears to mean that
iusta causa is required. On the other hand i t is immaterial that the
slave is furtivus4. So far as the bona jides itself is concerned, the texts
give no indication that the words have any meaning other than that
they bear in the law of usucapio. But just as a man may have bona
fides and yet be unable to usucapt, because the thing is furtiva, so i t is
conceivable that one who cannot usucapt because his possession began
in bad faith, may become a bonae jidei possessor for our purpose in the
course of events. Broadly speaking a bonae jidei possessor is one who
supposes himself to have the rights of owner, and whose acts will be
regulated on that assumption. No man regards himself a t the moment
as a bonae jidzi possessor6. The holder may know of the defect in his
title before he is actually evicted : in that case he becomes a malae jidei

'

Salkowski, Sklavenerwerb, 155. This work contains an exhaustive discussion of acquisition
in this case and in some others. The texts cited on the present point are 7. 1. 25. 6: 11. 3. 1.

4;

1; 24.21.,1:
1. 1 943.
. p ~i;
: 41.
39. 1.
4.2'5.
12.3 6441.57;
1. 23.
45. 1,
3. 54.pr.
19.
See also 0. 2. 94. A crucial case is that of
the fugltauw: it must have happened not infrequently that a slave ran away from a bad master
and became incorporated into the familia of one he thought better. There can be no doubt
that he acquired to his holder, notwithstandig his own bad faith.
a 6.2.95.
4 19. 1. 24. 1 and passim.
This fact must be borne in mind, since some of the rules cannot be intelligibly applied t
i
d
the bonaejidei possessio has ceased.

Bona Fide Serviens : Possession
possessor from the moment when he learns that he is not entitled. ~t
is easy to see that difficulties might arise as to bringing that knowledge
home to him. Judgment, or admission on his part, will settle the
matter, and many facts equally decisive may readily be imagined. But
since bona jides is always presumed1, i t must often have been hard to
recover profits already received by a possessor. This fact may have led
some jurists to the view, represented in the Digest, that acquisition
continues till eviction,-a view which certainly did not prevails.
I t is a bonae jidei possessor who acquires: possession is necessary.
To this general rule circumstances induced the admission of an exception. I n discussing servi hereditarii3 we saw that the ordinary rules
as to acquisition through slaves were relaxed on considerations of
convenience. We have here a somewhat similar case. I n a text of
Africanus4 the case is put of a slave employed in commercial matters
a t a distance. His owner dies, having, by his will, freed him and
instituted him heres pro parte. He, in ignorance of these events,
continues his trading. Are the results of his dealings acquired to his
coheirs? The answer given in the text is that if the other heirs have
entered and know of the facts they cannot acquire, for they no longer
have bona jdes. But if they have not yet entered or have entered
without knowledge of the facts affecting him, or were, like him, necessarii, and ignorant of the facts, then the text does allow acquisition
through him, but in an inconsequent and incomplete manner. If
debtors have paid him in good faith, they are discharged (on a principle
already considered8). But the money they pay is not acquired to the
hereditas, but to him alone, and he is liable to actio negotiorum gestorum
on account of it, but not to familiae erciscundae. In view of the rule
that, if money due to the testator is paid to one of the heredes, the
others have f a d i a e erciscundae6, this must be due to the fact that he
does not take it as heir, but as acting for his supposed master7. If he
purports to lend money, there is no mutuum except as to his share
and the money can be vindicated. But if he stipulates for the money
lent, the heredes do acquire the action ex stipulatu: hereditati ex re
hereditaria adquiri. To this extent he is a bona jide serviens, and the
text adds that if there were two such persons they might be regarded
as bona jide servientes to each other. All this is very unsatisfactory.
Salkowskis points out that i t dispenses with possession altogether as a
C. 8. 45. 30.
Julian (22. 1. 25. 2) allows a man to acquire for his holder, notwithstanding supervening
bad faith, and Ulpian (41. 1. 23. 1) contradicts this in terms which shew that there had been
dispute. See Salkowski, op. c i t . 1 6 2 4 and the texts he cites.
0 Ante, p. 256.
4 12. 1. 41. As to this d8icnlt text, see Salkowski, loc. cit. and his references.
6 Ante, p. 163.
6 10. 2. 9.
7 Cp. C. 3. 36. 18,20.
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requirement for acquisition ; substituting for i t a rather obscure relation
of bona jide service, which does not involve putative ownership, since a t
least in the last case neither of the two persons can possibly suppose
himself owner. He seems prepared to accept the text as an authority
for the view that bona fide service was recognised in the exceptional
case of a necessam'us acting without knowledge of the will, where
possession was impossible, a rule which is clearly convenient, and for
which there is, as Salkowski observes, the authority of another text of
Africanus and one of Javolenusl. But apart from this particular rule
the text has difficulties to which Salkowski does not advert. It gives
no explanation of the fact that while the money paid to Stichus ex re
hereditaria is not acquired to the estate, the stipulation is. I t does
not explain why if the nzutuum was void except as to his share, the
stipulation for repayment, which no doubt replaced, so far as his share
went, the mutuum, was not sine causa, or at least capable of being met
by an exceptio doli. The stipulation seems in some mysterious way to
validate the mutuu.m. Down to the words ut credendo nummos alienaret
the text is consistent with principle. Stichus acquires to himself,
subject to n duty to account-for what he receives. Then comes the
reference to a stipulatio, leading to the odd doctrines just stated. This
part of the text-may well have been written or a t least modified by a
Iater hand. It is noticeable that a t the point a t which the stipulation
appears the construction of the sentence changes-referret and esset
st<mlatus are used instead of the infinitives.
The person bona jide possessed may be either a servus alienus or a
liber homo : the rules are in "
general the same, mutatis mutandis. We
are concerned with the servus alienus, and shall consider the liber
homo bona jde serviens only where some difference of rule calls for
examination2.
Though the bonae jidei possessor is not d o m i w , he is de facto in
much the same position, and necessarily regards the slave as his. This
fact is reflected in the law of legacy. Thus a legacy of " m y slaves"
may be construed to include those possessed in good faith by the
testator, if this appears to be his intention3. Gifts to liberti are not
within the restrictions of the lex Cincia, and we are told that gifts to
one who, having been a bona jide serviens, has been declared free, are
on the same level : he is pro liberto4.
L

41.1.40; 45.3. 34. But in both these there is the assumption that the heredes s t i possess.
Thus though the holder may possibly nsucapt a sewus alienus (41. 1.10. 51, he cannot a
freeman. Post Ch. xxvm. For legislation as to disposition of his apparent pecuhum when he
is found to be free, see C. Th. 4. 8. 6=C. 7. 18. 3.
a

.-. &.

8 83 7 1 1

' Vat. Fr. 307.

No doubt the rule will not apply to a gift to a servus alienus who has been
in the donor's possession, nor for obvious reasons is such a slave owned for the pmpose of
the &c. Silaniannm and Claudiannm, 29. 5. 1. 2.
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Like other things bona jide possessed, slaves may have fructus.
The law as to restitution of these received during the action if the
slave is vindicated, has already been discussed1. The fructus of a slave
are fructus civiles, earnings and the like, differing in character from
fructus nattcralesz. There is however no reason to suppose that there
was any difference in legal rule. I t is now generally held that the rule
requiring restitution of fructus exstantes is due to Justinians, and in
fact it is not applied at all clearly to fructus of this sort. The texts which
speak of restitution refer to fructus received during the action4, and one
of them gives, as the reason for the restitution, that he is not to make
a profit out of a man who is already the subject of litigation5. Paul's
remark that it is unfair to ask for fruits of an art acquired a t the cost
of the possessor does not seem to refer to earlier earnings6.
The principles of the law as to delicts in respect of such slaves are
in some respects difficult to gather. The bonae jidei possessor is not
liable for semi corruptio, or for furtum, since he cannot be guilty of the
dolus which these delicts require7: the case of iniuria is not discussed,
but i t is difficult to imagine a case in which he could be liable, even
servi nomine. H e may be liable to the actio Aquilia : Javolenus tells
us that he is so liable, a t least noxallys.
On the other hand, he is not entitled to the actio serwi corruptig,
probably because the words servum alienum in the Edictlo are regarded
as imposing on the plaintiff proof of ownership, though Ulpian gives
two other reasons, namely, that nihil eius interest servum non corrunhp',
and that if he had the right the wrongdoer would be liable to two,
which he thinks absurd. Neither of these reasons is worth much, in
view of the rules in the other delicts. He may have an actio iniuriarum.
if the wrong is plainly i n contumeliam &us, though an iniuria is
primarily regarded as against the dominusll.
It is clearly laid down that a bmae jidei possessor has an actio furti
in respect of the slavela, but the basis of his interesse is not clearly
defined, though the rule is a t any rate classical, and may be republicanla.
The right does not turn on the interruption of usucapion, since it is
immaterial that the res is w i t i o ~ a ~His
~ . interest is not regarded as a
1

Ante.

D.

12.

a As to-their relation to acquisitions e z operis, post, p. 342.
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6.1.16,17. 1,20.

7 11. 3. 3. nr.. 1.
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6. 1. 17. 1.
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Girard, Manuel, 322.
Ante, p. 12.

8 ~ ; 2 . - 3 8 . - ~ ~ h seems
& e no d i c u l t y in regarding a bonae $dei possessor as capable of the
necessary culpa, but Pernice thinks otherwise, Sachbeschad. 194. See also Pernice, Labeo, 2.2.
1. 86; Monro, Lex Aquilia, ad h. I.; Willems, La loi Aquilienne, 80.
8 11. 3. l . p r . , 1.
'0 Ibid.; Lenel, Ed. Perp. § 62.
11 In. 4. 4. 6; 47. 10. 15. 36, 37,47,48. The first clause of the Edict refers to sewus alienus,
which might exclude the bonae$deipossessor, as in serm cormptio, bnt there is a general clause:
s i quid ahud factum esse dicetur, eausa cognata iudieium dabo, 47.10. 15. 34.
22 47. 2. 12. 1; 47. 8.2. 23, etc.
' 8 47. 2. 77. 1; (3. 3. 200.
1 4 47. 2. 75; cp. h. t. 72.1, 77.1.
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since what he recovers is not deducted from what
part of
the owner can get, as is that which the usufructuary recovers1. The
~ ~ ~ t i ttell
~ t us
e sthat the bonae jidei possessor has the action "like a
creditor2," and Javolenus tells us that the interesse depends on
his possession3. But, as we have seen4, the interesse of the pledge
creditOr is not easy to define and was differently conceived a t different
times. But whether i t rest on his right of retention against the owner,
on his liability for custodia, neither of these applies generally to the
bonae jifidei possessor: in fact, however, the language of the Institutes
hardly shews that the bases of the interesse mere identical in the two
cases, His right being not merely a part of the owner's right, it is not
surprising that he has the action against the dominus. But here too
the texts are not clear as to the basis of his right, or even as to its
extent. Gaius says simply that he has the action6, but in the corresponding passage of the Institutes, the words referring t,o bonae jid&
possessor are omitteda, as it seems from the form of the text, intentionally.
In the Digest Paul gives the action against the dominus in general
terms, to a bonae jdei emptor7, and citing Julian, allows i t to a donee
from a non-owner only if he has a right of detention, propter impensass.
This is tantamount to refusing i t to a donee as such, for even a
commodatarius has i t against the dominus on such factsg. This distinction in favour of the emptor can hardly be due to the fact that he
loses his remedy against his vendor on eviction, for he secures this
remedy by failing as plaintiff as well as if he fails in defencelo. The fact
that he has paid a price is relevant, for it is mentioned in a case where
the action is against a third party, where it seems to serve no purpose
except to shew lossl1. The fact that this is recoverable from the vendor
is presumably immaterial: he is fbr the time deprived of the advantage
he paid for, and, as in the case of ownership, later recovery is immaterialla.
As the limitation to the emptor is not found in the texts dealing with
the case of theft by a third party, it seems that in that case the price
is merely a guide for estimating damages, the interesse really consisting
in the right to fruits and acquisitions. I n the case of taking by the
owner he loses only what he was not entitled to, as against the owner,
and thus there is no interesse unless he paid a price. The possible case
of a right to retention does not come into consideration: even one
without possessio a t all might have this right and would have the
resulting interesse. This seems to be the later law, but it is likely that
there were differences of opinion aa to the interesse in classical law.
47.2. 46. 1, 75.
s 47. 2. 75.
a In.4. 1. 15.
Ante, p. 282.
6 In. 4. 1. 10.
6 G. 3.200.
47. 2. 20. 1.
8 47. 2. 54. 4.
47.2. 60. Probabl in Justinian's law a depositee had it if he had a iccs rete%:ionio on any
accoant, though this is dnied in the Collatio, 10. 2.6.
lo 21. 2. 16. 1.
12 h. t . 46.pr.
11 47.2. 75.
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For d a m n u m to the slave the bonae jidei possessor hits an actio
i n factum, based on the l e s Aquilia, even against the dominus'.
against third persons this is intelligible, though i t is our informant,
Ulpian, who tells us elsewhere that he has no actio servi c ~ r ~ past i
nihil eius interest s m u r n non c0?Tumpi2. But i t is surprising to find
that he has the action against the dominus. The deprivation of enjoyment can hardly be a wrong if done by the owner entitled to possession,
and accordingly i t is generally held that the damage is the loss of his
eviction remedy against his vendor, since i t is now impossible for him
to be evicteds. It is consistent with this that the text speaks only
of occisio4, not of lesser damage. But another limitation, generally
received6, does not seem so well founded. It is said that the action
must be confined to the case in which the owner knew of the
possession and so acted in a sense mala jide. The principle on which
this reets can demand no more than that he shall not know that he is
owner, which must have been the usual case. But even so limited i t
does not seem to be justified. The lex Aquilia did not need mala fides.
This idea is in fact due to the opinion that an owner cannot be guilty
of cuZpa, and is an attempt to find another basis of liability. The other
branch of the alternative seems preferable. But the limitation which
has been accepted above, compels another, not indicated in the texts :
it excludes the action against the dominus where the bonae jidei holder
is a donee.
There remains another difficulty. I t is said that a bonae jidei
possessor, against whom a real action is brought is required to hand to
the owner all profits he has received in respect of the thing, even
Aquilian damagesa. If this is so, his action against the dominus means
little. But in point of fact this is said only for hereditatis petitio,
against a person claiming to be heres, who was very differently dealt
with from an ordinary bonae fidei possessor7. Moreover our actio
Aquilia lies in favour of the bonae fidei possessor only if the slave is
killed, and there can then be no question of a vindicatio of him. It
may be added that a duty to account to the owner for such profits
would not necessarily cover damages recovered from the dominus
himself: we have already seen that a pledge creditor must account to
the owner for damages for theft (probably also ex Aquilia), except
where the owner was the wrongdoera.
1 9. 2. 11. 8,17. A liber homo bonajidc serviens has it in his own name when the subjection
has ceased. 9. 2. 13. or.
-9 11.3.'1.1.
8 Pernice, Sachbeachiid. 196,and literature there cited.
4 9. 2. 17.
5 Pemice, loc. cit.
6 5. 3. 55. The rule in 6. 1. 17 is differently explained. See ante, p. 12.
7 Grirard, Manuel, 901 sqq.
8 Ante,p. 283.
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The bolzae jid& possessor is ips0 iure liable to noxal actions for the
acts of the slave. H e is released by handing over the man, since the
to vindicate him, is met by doli m a l i exceptio,
o,er,
if he
unless he pays the damages', and, if he gets possession, can be sued by
the Publician action, the exceptio iwti dominii being met by replicatio
deli .mali2. A bonae j d e i possessor when sued by the dominus, can set
off the cost of noxal defence3. Where the bonaejidei possessor is liable
the domi,ius is not4, subject to questions of dolus6. The reason for the
owner's non-liability is that he has not potestas, and thus if a fugitivus
steals from his dominus, a later bonae fidei possessor will be liable
noxallya,if the man has not since been in the potestas of his owner. The
owner can arrive a t a similar result by bringing vindicatio for the slave,
but in the noxal action he has not to prove dominium, and the holder
cannot set off expenses. I t should be added that a bonae fidei possessor,
who dolo malo ceases to possess, does not cease to be liable, any more
than an owner would7.
These rules are set forth in the texts with some indications of doubt,
but no conflict of opinion is expressed. But that there were such
differences is stated by Justinian, and, in view of the technical nature
of the distinctions drawn, was inevitable. Justinian observes8 that if a
slave iu my bonae Jidei possession stole from X or from me, it had been
doubted whether I was liable to X, or could sue the dominus, and he
refers to the rule which denies noxal right and liability in the same
person. Some, in view of this rule, had held that the bonae jid&
possessor was not liable, and could sue the dominus when the slave got
back to him, for what he took while with the bonae jidei possessor, or
before he got back to his owner. Justinian enacted that as he thought
himself owner, he was to be liable for thefts committed by the thief
while with him, and could have no claim against the dominus for thefts
committed during that time. But when he ceases to possess the slave,
and the slave gets back to his true owner, the former bonae jid&
possessor ceases to be liable and has an action for things stolen by the
slave from him a t any time after the "retention" ceased. He adds
that this lays down a general rule consistent with principle, making
the possessor liable and not entitled for a certain time, and the owner
liable and not entitled for another time. If really free, he is, after his
freedom is shewn, personally liable, even to the bonne jidei possessor,
and his late holder is not liable, this being not in any way inconsistent
with the general principle excluding action by a person noxally liable
for acts done while he was liable, even though the relation has ceased.

' dnte, p. 116.
' 9.4.11.

' 9. 4. 12.

= 9. 4.11, 2s.
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His point is that the action against the freeman is not a noxal action.
I t will be remembered that a former master has no action for delict
against one he has freed1, nor does Justinian allow it against an owner
by a former bonae jidei possessor, for what was done during the
possession2. But in the present case the man having been actually
free all through there can never have been any real question of noxal
liability.
Two or three remarks on this enact:ment are necessary :
(i) I t is clear from it that the unanimity in the Digest is due to
the compilers, but the doctrine Justinian lays down is not new : there is
no reason to doubt that it was held by the jurists to whom the Digest
credits it3.
(ii) The spaces of time are not exhaustive. A bonae jidei possessor
is liable so long as "retention" lasts, the owner as soon as the slave gets
back to him. Is either liable for what the slave nlay steal in the interim,
if he never in fact returns to either? Apparently, not. The word
retentio4 shews that the rule applies only while actual potestas lasts.
The question is suggested, by way of digression, whether the rule that n
fugitivus is still possessed, applies to a jkgitivus from a bonae jidei
possessor. Apparently i t does. The owner possesses only till another
possesses6, and Paul says that the continuation of possession in a
fugitivus is ut impleatur usz~capio6. The context shews that this must
mean usucapio in the slave himself and not in what he possesses. On
the other hand we are told, by Paul7, that to run away iiom a bonae
jidei possessor is a case of fuga, unless the slave was intending to return
to the owner. Paul says that the man's state of knowledge is indifferent,
which suggests that the interest of the master alone is in question.
No doubt the conception of fuga is here considered from an entirely
different point of view, but, even so, these texts confirm the view
already expressed that the principles governing possession of a fugitivus
were never a coherent wholes.
(iii) Justinian's enactment says nothing about damnum. We have
already seen that here the texts lay down' an entirely different rule.
The rules and the cause for the difference have already been considered:

here i t is enough to say that the limitation of Justinian's enactment is
an important confirmation of the views held by Girardl.

3 Ante, pp. 101,129.
Ante, p. 270.
7 21. 1. 43. 3.
6 41. 2. 1. 14.
8 Ante, p. 271. Salkowski (op. cit. p. 150) observes that logic requires that one who has NU
away from a bonae jidei possessor should be still possessed by him and acquire to him, bnt that
the rule as to possession of a fugitive is a mere rule of convenience not to be extended. There
are no texts, but he thinks that the fate of acquisition by such a man depends on events If he
returns to b m e Jidei assessor, all acquisitions intra causas go to him: others to dominus. If
he goes to dominus a f i s acquired to him. It may be remarked that while it is difticnlt to
pursue the possible development of Roman rules on logical lines, it is practically impossible to
say, without texts, what rules the jurists may have laid down on grounds of expediency.
Q 9.2.13.1,27.3; 41.1.54.2.
2
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The law as to the liability of the bonae jidei possessor on the dealings
of the slave is not easily to be made out. Of usufructuary, we are told
by pomponius, in general terms, that the various edictal actions are
available against him only SO far as the transaction was one out of
which he would acquire, i.e. ex re & or ex operis serwi2. The fructuary
is so constantly assindated to the bonae jidei possessor for such purposes
that it is safe to treat the statement as applying to both. This is confirmed by Paul for the actio tributoria: he is liable so far as the merx is
his propertys. Of quad ~ U S S U we are merely told by Marcellus and
Ulpian4 that the action is available against a boilae jidei possessor. I t
is doubtful whether the limitation above given applies to this action : on
a transaction authorised by him, he might be expected to be fully liable.
~ u iftso, and if, as may well be the case, the transaction concerns what
is not really his property a t all, but the peculium which belongs to the
real owner, what is his position ? No doubt his right of retention for
impensue may be made effective in some cases, but many circumstances
may bar this. He cannot proceed on negotia gesta, since he was acting
purely on his own accollnt6, and for like reasons he does not seem to
have a condictio. It might indeed be contended that the iussum was
void if it was not in conxiexion with a matter out of which he acquired,
like a iussum for a contract by servus alienus6. But there is no real
reason for this: if I authorise a contract with my slave, the effect of
performance of which is to vest property in a third person, I am none
the less liable quod iussu. Of course, in the absence of' some other
determining factor, the fact that the contract was a t my iussum would
suffice to determine that i t was ex re mea.
On the actio de peculio we have a good deal of information, but i t is
not satistactory7. The action is available against the bonae jidei possessor,
and he can deduct only what is due to him, not what is due to dominus
or another possessors. But here disagreement begins. Pomponius,
speaking indeed expressly only of servus fructuarius (but there is no
reason to doubt the applicability of the remark to a borne@& possessor),
says that this action, like the other edictal actions, is available against
the f r u c t u a r ~only so far as he can acquire, i.e. ex re eius and ex operiss.

' Ante,
p. 129.
14. 4. 1. 5 2.

" 15. 1. 2.

and exercitoria raise no d*culty.
4 15. 4.1. 8.
' 10. 3. 14.~1. InstitoGa
There were exceptions in favour of bonae jidei possessor, but they do not

this Point, 3. 6. 48; 5. 3. 50. 1. See Accarias, op. eit. B 656.
15. 4. 2. 2.
-.
in rem verso does not seem to be mentioned in this connexion. Presumably it Was
available so far as the versum vested beneficially in the possessor.
"55. 1. 1. 6, 13, 15; 21. 1. 23. 6.
8 15. 1. 2.
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But as the creditor contracts in view of the whole peculium, and h& no
means of determining the different causae, there is room for the view
that the possessor is liable de peculio on all contracts, though of course
he cannot be condemned beyond the amount of the peculium which
belongs to him1. This view seems to have prevailed. Marcellus is of
opinion that his liability ought to be perfectly general, but says that, a t
any rate, if the action is brought against the owner or fructuary, and
full satisfaction is not obtained, the other ca,n be sued for the balance.
I n this Ulpian and Papinian agree2. Elsewhere Ulpian perhaps holds
for complete liability as between two bo~zae jidei possessores, and
Papinian lays down this rule as between owner and possessor:'. Julian
inclines to the intermediate view, that the person directly concerned is
primarily liable, the other only for what the peculium of the first cannot
pay. He does not however, so far as a rather obscure lex can be made
out4, require action to be brought first against the principal really
concerned, but only that, if the other is first sued, an allowance be made
for what can be recovered from the peculium belonging to the person
primarily liable. The extreme view that either might be sued, looking
a t the matter from the creditor's point of view, is quite in accordance
with what is supposed to be the tenor of the Edict5. The intermediate
views are equitable compromises. I t is clear that Julian's text has been
corrupted in some way: i t is not impossible that, as originally written,
it expressed the view that the person primarily interested must be sued
firsta.
There remains a puzzling text which confines liability de peculio to
the dominus, in a certain case. Money is lent to a slave, and he pays i t
to his bonae fidei possessor, on an agreement for manumission. The
bonae jidei possessor goes through the form of manumission7. The
lender asks against whom he may bring the actio de peculio. Papinian
answers that though in general the creditor has a choice, here he may sue
only the dominus. The money, he says, was acquired to him, and the
payment by the slave to the bonae jidei possessor did not transfer the
property, such a transaction, pro capite servi facta, being beyond the
slave's power of alienation: and he adds that even if the manumission is
gone through i t is not acquired thereby to the possessor, as not being
really ex re &us, but only propter rem &us. The point for us is that
the actio de peeubio is against dominus only, and that Julian emphasises
the fact that he acquired on the loan. Salkowski8 lays down the rule
15. 1. 19. 1. Bestitulio, post, App. 11.
15. 1. 3 2 . p r .
15. 1 . 3 2 . p r . , 50. 3 . See post, App. 11.
4 15. 1 . 37. 3.
Salkowski, op. eit. 229, discusses this text, but treatsit as dealing in part with
transaction between srlviens andpossessor.
5 Lenel, Ed. Perp. § 104.
6 See alsopost, p. 359.
7 15. 1. 50. 3.
a op. cit. pp. 125 sqq.
1
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that rnutuum was an exception to the general principle, and that only
he in whom the money had vested could be sued de peculio on a mutuum.
~~d the bonae jidei possessor would not acquire it unless it was received
on his behalf, or applied to his concerns. The explanation is consistent
the text itself, but there is no other evidence of any such general
rule as Salkowski seeks: the writer or writers of this text may well be
laying down what is clearly a reasonable rule for an exceptional case1.
We now pass to acquisitions through bona $de semn'ens. This topic
has been thoroughly worked out by Salkowski2,whose excellent book
has suggested most of what follows on this matter. The well-known
general rule is that what he acquires ex re possessoris, or ex operis suis,
is acquired to the bonae j d & possessor, everything else to his owner, or
to himself if he be really free, the rule applying equally to dominium,
iura i n re, possessio and iura i n personama. The right of the possessor
is in no way derived from that of the owner; in fact i t is adverse, a
point of some importance. Thus if a bonae jidei possessor has acquired
possession through the serviens, his master, or he himself, if free, can
never claim accessio temporum4.
There is one case in which one who is really a bonae fidei possessor
acquires only ex re. This is the case of one who enters on an inheritance
believing himself heir, but really not entitled. Such a person must
restore to the heres all acquisitions through a slave except those ex re5.
Thus the better way to put the rule in the text is that he acquires like
any other Bonae Jidei possessor, but though he can, e.g., vindicate an
acquisition ex operis, he must account for it6. Another text lays down
an exceptional rule. Ponlponius quotes Proculus as holding that where a
thing is sold and delivered to a bona jide serviens, not within the causae,
it is not acquired to the donzinus because he does not possess the slave7.
This is an isolated text depending on the notion that acquisition by
traditio depended on the passing of possession, and i t is universally
agreed that such a slave could not acquire possession for his owners.
The text is illogical in that it allows a Eiber homo born Jide semviens to
acquire in such a case, though he was incapable of possession. But, in
fact, acquisition by traditio does not involve acquisition of possession9.
Papinian's language does not look like application of a general rule : qaamquam creditor
electionem aliter haberet tasren in proposito dominam esse eonveniendun~. In 3 . 5. 5. 3 , which
Salkowski cites in support, there is no nwtaum at all: that text illustrates only the rule that in
mukam property must pass, 46. 1. 56. 2. Salkowski rightly rejects the view that OUT text
extends to the possessor the rule that mandate by the slave to a third party for his own manumission gives no depeculio (ante, p. 216) : here there is depeculio, but on the loan.
a Sklavenerwerb Ch. 11.
S~.2.86,91,9'~;In.2.9.pr.,4;C.3.32.1;D.41.1.10.4,19,23.pr.,43.pr.;41.2.1.6,
34. 2 : 41. 4 . 7. 8.
41. 2. 13. 3.
6 5 . 3 . 33.
Oirard, Manuel, 902; Accarias, PrBcis, § 816.
7 41. 1 . 21. pr.
Post, p. 347.
Salkowski, op. cit. 36 ; Appleton, Propridtd Prdtorienne, §§ 81 sqq.
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Acquisition Ex Re : Special Cases

The two conceptions, ex operis and ex re, are not easy to define.
I. Ez operis. This means " by virtue of" or "in course of" his
labours, rather than "by active proceeding on his part." I t does not
however mean the immediate result of his labour. If I employ a slave
to make a thing for me, I am using him but I am not acquiring through
him. A conductor, who can acquire nothing through a slave, a usuary
who cannot acquire ex operis, both of these will have the result of his
labour1. It involves essentially the acqnisition of a right ex operis servi.
I t s field is therefore narrow. According to Salkowski i t covers only
the case of the slave hiring out himself or his service, being in some
way active for a third person for hire2. I n two well-known cases the
jurists discuss the limits of acquisition ex operis.
( a ) Institution of, or legacy to, the slave. Here the view undoubtedly dominant is that the bonae j d e i possessor cannot acquire
such things, as they are neither ex re possessoris nor ex operis serui.
This is said by Gaius, Pomponius (quoting Aristo), Celsus, Paul, Ulpian,
Modestinuss. But there are traces of a conflicting view. I n legacy
there could be no question of operae, but in inheritance there is an act
of entry. If this is done iussu possessoris, cannot this be regarded as
ex operis? This doubt is suggested by Aristo (through ~ o m ~ o n i t l s ) ~ ,
and is by him recorded as having agitated one Varius Lucullus. This
view may be understood in two ways. I t may mean that its supporters
hold that such an act of entry is a piece of labour, and the right to
the inheritance is a direct result of i t : a sort of uti. as if the
man had been told to make some article. On this view there would
be no question of acquisition ~ L Coperis. It is more probable that the
supporters of this view treat the case as one of acquisition ex opera.
But this could not be admitted. The opera involved in acquisition
ex operis is not that expended in making the acquisition, but that
which is the consideration for the acqnisition. Both these ways of
looking a t it are open to the fatal objection that they would require
acquisition of all hereditates, not merely those in which the testator
intended to benefit the apparent master, and not only all inheritances,
but under any transactioh- effected iussu possessoris, -a reductio ad absurdurn of the view. Accordingly Julian, the only weighty authority
who thinks a bonae jidei possessor can acquire such things in any case,
suggests that if the intent were to benefit the possessor, the entry of the
slave, iussu possessoris, might be regarded & an acquisition ex re

possessori~. He is clear that i t cannot be ex opera1. There is something to be said for this view, but that which prevails is clearly that
the possessor cannot acquire such things a t all.
(b) Treasure trove2. If such a slave finds treasnre trove, to whom
does the finder's half go ? Tryphoninus states3,and rejects, a suggestion
tllat it may go to fructuary or possessor, as being ex opera. But of course
it is not. The event may happen while he is labouring, but the very
existence of a finder's half a t all requires that the discovery shall not
have been the object of his labour4, and if it were possible to acquire it
on intentional search, i t would not be an acquisition ex ope& but
fructus or product.
11. Ex re. This is acquisition through or relating to the property
of the bonae jidei possessor, not necessarily through any physical thing
belonging to him. It would be perhaps more exact to say that
ac~uisition ex re is acquisition by a transaction connected with his
affairs9 Commercial dealings are so various that i t is not possible to
state the different forms, and a few illustrations, mostly from Salkowski,
must suffice. Purchase with peculium belonging to the possessore, sale
ex peculio eius, taking traditio of a thing-bought by the possessor,
stipulating for the price of a thing sold by the possessor, loan of money
for purposes connected with his property, or the pectilium which belongs
to him7, etc. Three cases appear to create a certain difficulty.
( a ) Release of a debt. I t is clear that if the possessor owes money,
and the bona Jide serviens takes an acceptilatio, or a pactum de nolt
petendo, or any other pact which will base an exceptio, the benefit is
acquired to the possessor. We are told that this is ex res. Salkowski9
finds some difficulty in accepting this. He attributes the view that i t
was ex re to the practical needs of life which made i t inconvenient to
make the effect of a release depend on its causa, He holds that for
this reason a release by way of gift was put on the same level as one
gven in discharge of some obligation, and was thus called ex re. The
explanation seems unnecessary: the discharge is in re possessoris, i t is
in his affairs. If the possessor has lent money to A and borrowed
money from B, and the bona Jide servielas has received the money from
A and a release from B, both these transactions are equally ex re
POs~essoris.
( b ) Donationes. In one text Gaius denies that a gift can go to the
bonae jidei possessor, as it is not within the causae. This is from the

7 . 8. la. 6 , 14. pr.; 18. 6 . 17. They are fruits, deductis impensis. See Salkowski, op, cit.
118. He notes one text in which acquisition ez operis is referred to the immediate operari,
7 . 1 . 2 3 . 1.
a Mandate for an ho~zora~iunz
; acquisition from a societas to which the slave has contribilted
labour; acceptance of a contract for work, by the slave.
S G . 2 . 9 2 ; I n . 2 . 9 . 4 ; D . 6 . 1 . 2 0 ; 28. 5 . 6 0 . p r . ; 2 9 . 2 . 2 5 . p r . ; 4 1 . 1 . 1 0 . 3 , 4 , 1 9 , 5 4 . p r . ;
48. 10. 22. 4. See also C . Th. 4 . 8. 6 . See Salkowski, op. cit. 175sqq.
4 41. 1. 19.

29. 2. 45. pr., aditio hereditatis non est i n opera seraili; 29. 2. 45. 4, Ut intelligatuv no18
Opera
mihi adquirere sed ex re mea.
Sdkowski, op. cit. 120.
41. 1.63. 3 deals with fmctuary, but doubtless applies equally here.
In. 2 . 1 . 39.
6 ~tis always ex re, never in the plural.
41. 1. 23. 3.
7 This case is rare.
2. 14. 19. pr., 5 9 ; 46. 4 . 1 l . p r .
9 op. cit. lY2sqq.
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Institutes', and thus is a mere general statement which might admit of
exceptions. I t is confirmed in the same general form by Pomponius,
quoting Aristoz. But Paul remarks that a gift given indistincte to a
bona fide serviens goes to the dominus3, which i~iipliesthat expression
of intent might divert it to the possessor. And Ulpian, in a text which
has been retouched, after expressing some doubt, appears as saying that
donationes, n~ortiscausa and inter vivos, are acquired to the possessor if
intent to benefit him was shewn4. I t is not clear that this is Ulpian's.
It is however an application to donatio of the extension of the notion
ex re which Julian tentatively suggested for hereditass. The intention
to benefit the possessor may reasonably be regarded as making the
transaction his affair, one in whiz11 his patrimony is concerned in a
more definite way than by the mere fact that it would be better off for
the acquisition. Ulpian says the same thing of a payment of money
made to satisfy a condition on liberty. This is, if the money is payable,
as i t usually is, out of peculiu~ra,an authorisation to give, if he likes.
It is not a donatio by the owrier of the slave. The intended receiver
would have no sort of claim against the heres for it. .It is however
a gift so far as the receiver is concerned. If it is contemplatione
frzztuarii, i t goes to him6.
( c ) Gift by the bonae fi&i possessor to the slavei. Such a transaction is clearly ex re. Its only legal effect is to transfer the thing
into peczclium. This is equally true though less obvious where the
possessor gives the servus his operae. The only result is that the
various acquisitions ex opem's are i n peculios.
Salkowski discusses9 a t some length the origin of this principle of
the two causae. E x ope1.i~presents no difficulty: such acquisitions are
in essence fructus. Ex re, says the author, is a growth due to trade
exigencies, to avoid roundabout adjustments which would otherwise
have been necessary. The jurists recognise the anomalous nature of
the rule. They do not apply it to the case of t l ~ eapparent jiliusfamiliaslo, where the need is not SO great, or to pledge creditor or to
precam'o tenens". He thinks that in usufruct acquisitions were at first
limited to operae. Acquisition of rights through servus fmcctuarius was
first allowed in the normal case-usufruct created by willu. According
to Ulpian the rule was extended to all usufructs by Pegasus. E x re
4 7. 1. 22.
5 29. 2. 45.
41. 1. 19.
This principle would cover the case df acce tilatio if it were really a gift: otherwise, i.e. if
it were one of a series of transactions affecting t i e posaassor's affairs, it was certainly ez re.
7 Salkowski, op. c i t . 130.
8 7. 1. 31; 7. 8. 16. 2 ; 41. 1. 49,all dealing with s.fnbctwrius, but equally
here.
. applicable
-10 41. 3.44.pr.
s op. cit. 132 spy.
8
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grows out of ex operis: traces of connexion appear1. And it is not, he
fully developed till after Sabinus. I n hereditas and treasure trove,
Julian and Tryphoninus find i t necessary to negative current wide views
as to the nature of ex operis2. Then acquisition ex opem's gets narrowed
down to cases of employment3 in trading, and i t is recognised that
ex re is uti not fmi'. Salkowski remarks that there is little indication
of development of an a posteriori juristic basis for these acquisitions5.
The process of definition may have followed these lines, though in the
,Late of the texts there is a good deal of speculation about any such
conclusions. Salkowski is not very clear as to the reason for regarding
acquisition through such slaves as anomalous. I t seems the inevitable
result of recognition of bonae fidei possession and usufruct as independent
rights in rem, involving the right of employing the slave. To exclude
his employment in the field of contract making, the most characteristic
and important feature of slave labour in the absence of any theory of
agency, would have been absurd, and illogical. That it was not allowed
to pledge creditor or precam'o tenens is natural: the mere fact of
possession, ad interdicta, was never recognised by the Romans as what
is nowadays called a ius i n rem : this has been achieved by more recent
jurisprudence. And as the right of the bonaejidei possessor of a slave is
a development from bonae jidei possessio in general, i t is not surprising
that i t is not applied to putative patria potestas, where there is no
possession a t all. There seems no reason to regard ex re as the later of
the two to develop: it may be remembered that in the case in which i t
was necessary to cut down the right of the bonae jidei possessor, i.e. in
the case of hereditatis petitio6, i t was acquisition ex operis which was cut
off, not that ex re : this was regarded as a matter of course.
We can now consider the effect of some transactions in cases in
which there is not acquisition to the bonae @ei possessor.
(i) Hereditas. The bonae jidei possessor did not acquire, but the
texts are not clear as to what did become of the hereditas. No entry of
the serviens could bind his dominus, and if his circumstances became
known in time, his dominus could make him enter7. But if he was a
liber homo, Trebatius was of opinion that his entry, even iussu, made
him liable as heir, since whatever his intent was he had gone through
the act of entry. Labeo held that he was not bound by his entry
unless he was willing to enter of his own account apart from iussumn,
and the texts shew that this view prevailed. Velle non creditur qzli
7. 8. 14.pr.

* 7. 8. 16.2,20.

Bee also Pernice, Labeo, 2. 1. 370.

' 41. 1.10. 4.

6

41.1.19,63.3;29.2.45.
7. 1. 12. 3; 45. 3. 36.
Ante, p. 341.
28. 5. 60.pr.; 41. 1. 19.
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obsequitur imperio patris vel domini1. Thus entry, merely zussu, does
not bind him, but entry sine iussu, or where he was willing to enter
apart from iussum, does2. One of the texts, speaking of the case m which
the intent is to benefit the possessor, contains a very puzzling remark :
sed licet ei (sc. possessori) minime adquirit, attamen si voluntas testatoris
evidens appareat restituendam eam hereditatem3. The words, which are
interpolated4, seem to mean that if intent to benefit the possessor was
clear then whether the liber homo entered sponte or iussu, or the servus
alienus entered iussu domini, the person who acquired the hereditas
would be under a jideicomrnissun~ to hand it back to the bonae $dei
possessor. It would have been simpler, as Salkowski remarks5, to allow
the possessor to acquire where intent to benefit him was clears.
Salkowski doubts if the text be interpolatedl, since it disagrees with a
rule laid down by Justinian for an analogous case. I t is clear that a
person who doubted whether he was a jilius or paterfamilias, or free, or
statuliber, was personally bound if he entered even iussu8. This might
make one engaged in a cclzisa liberalis hesitate to enter even iussu.
Justinian accordingly pr&ides~that if in the will he is described as servw
Titii, he must enter on iussum, and if he refuses is to have no claim, even
if really free. If however he is simply instituted, ut liber, in his own
name, the hereditas will await the issue of the causa liberalis. which
will decide its destination. Thus the mere mention of the name of the
possessor is to be conclusive evidence of intention to benefit him, and
entitles him to claim the hereditas, and not merely a jideicommissum.
But this rule is on the face of i t a departure from ordinary rules, for a
particular case, and in no way bars Tribonian's authorship of the rule
and
just discussed. The word~deicommissumis not used in our text1@,
there is some difficulty as to the event in which the trust takes effect.
All that is clear is that. if he enters so as to bind himself. the direction
takes effect. But if he enters only iussu, so that the entry is null,
according to the rules already stated, or does not enter, so that the gift
goes to substitutes, it is not certain that the direction is binding.
Salkowski thinks that in that case the direction is null". He holds
alsola that if bona fide serviens liber enters after his freedom is clear,
there can be no question of restitution, for this would give bonae jidei
possessor greater rights than those of a real owner, who can claim
50. 17. 4.
29. 2. 6. 4, 74. 2 ; 41. 1. 19, 54. pr.; cp. 29. 2. 25. 9. This would involve difficulties of
proof, but these are held lightly by Roman lawyers. They lead Salkowski to think (op. cit. 184,
5) that the choice is made and intent shewn later, when the facts are known, but the texts are
against this. 41. 1. 54. 4 speaks of intent to acquire to himself, which is difficult to understand
in the case of one in apparent slavery. his leads S. to the view mentioned.
8 41. 1. 19.
4 Lenel, Palingen., ad h. I .
5 op. cit. 178.
We have seen that Julian suggested this and that it was adopted in the case of donatio.
Ante, p. 343.
cit. 177.
29. 2. 6. 4,34. pr., 74. 4. Salkowski, op. cit. 162-4.
6. 30.21.
10 41. 1. 19.
11 op. cit. 185.
la op. cit. 178.
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nothing if the slave enters after manumission. The analogy is not very
close, for manumission is a voluntary surrender of all rights in the
slave And i t is hardly possible to apply strict logic to the interpretation of interpolations of this sort.
(ii) Gift and legacy. I n the cases in which these did not go to
the possessor, they went to the Eiber homo or the dominus'. We do not
learn that any rule was laid down as to restitution in case of intent to
benefit the possessor in legacy. In donatio morth causa the life of the
actual beneficiary would be the material one from the point of view of
survival'. The difficulties which might arise as to usucap'o and
consumption of such things do not here concern us.
(iii) Possessio3. Possession can be acquired for us by persons born
jide possessed by us, within the cawae, and, if it is in re peculiari,
without our knowledge4. But where these conditions are not satisfied
we find a new principle. They do not acquire the possession for
themselves or for the dominus. It, is acquired to no one. One who is
himself possessed cannot possess or usucapt6. An owner cannot possess
through one who is possessed by another6. It is odd that Ulpian in
one text' declares that what is possessed by a jiliusfamilias bona jide
serviens, peculiari causa, and thus not acquired to the holder, is possessed
This text conflicts with the rules already
by the paterfamilias.
pointed out, and makes one capable of possessing through one possessed
by another. I t must be an error8.
(iv) Contract. Here too the general principle applies : he acquires to
the bonae fidei possessor ex re eius and ex operis! The nature of the
contract is in general immateriallo, mutuum being not often recorded.
The only topic for discussion is the rule that even within the causae
what cannot be acquired to the possessor goes to the donzinus or to the
man himself". The rule appears to be an extension by Julian of an
analogous rule in the case of semvus c o m m u n i ~ ~ The
~ . case contemplated
is that of a stipulation for what is already the property of the bonaefidei
Possessor. This is sound, since the owner can acquire anything, and the
right of the possessor is merely cut out of his right. Conversely Paul
a Salkowski, op. cit. 170, 1.
41. 1. 10. 3, 19.
Sakowski, op. cit. 164899.
4Cf.2.g.i;In.2.9.4;D.41.2.1.5;41.4.7.8.
41. 2. 1. 6 . 50. 17. 118; and thus a captive is not restored retrospectively to possession by
postli*inium 21.2. 23.1.
41. 2. 11 6. Thus a pledge debtor cannot acquire possession through a pledged slave,
though the creditor cannot h . t . 1. 15. Salkowski, op. cit. 166, 7, finds traces of an older view,
according to which any pdssessio gave the holder possession of what was held by the person
Possessed. But this is not classical or later law.
41. 2. 4.
For some texts creating difficulties in the rules as to a m i ab aliis possessi, see ante, p. 270.
' C f . 3 . 1 6 4 I u . 3 . 2 8 . 1 - Ulp.19.21; C . 3 . 3 2 . 1 ; D.12.1.41.
lo ~tipulatibnConstitutAm, deposit, etc. P. 2. 2. 2 ; D. 12. 1. 41; 13. 5. 6; 16. 3. 1. 27.
The texts do not speak of servus alienus, but the rule may be
l1 41. 1.23. 2 45. 3.20. pr.
assumed to cover hia case, as 7. 1. 25. 3 lays down the same rule for serous fmtuarius.
la P08tst,
p. 389.

'
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tells us1 that if a bona j d e serviens stipulates for something that is his,
within the duae causae, i t goes to his holder, the doubt in the text
being due to the fact that i t is his own thing, and one cannot stipulate
for that. Paul meets that by the reply that within the causae he is to
be regarded as the holder's slave, and to have no property beyond his
peculium, of which the thing in question is not a part. But Ulpian
saysa that even if it is extra causas the possessor will acquire on such
facts. This contradicts the general rule and makes the possessor capable
of acquiring beyond the causae. I t has been proposed to omit a non,
which would make the text orthodoxa, but entirely empty. More
acceptable is Salkowski's view4, that it is a mistake of Ulpian's due to
the appearance of logical sequence and symmetry, coupled with the fact
that otherwise the transaction would be void. The impossibility of
acquisition beyond the causae, Ulpian himself emphasises'.
Most of the slave's dealings are in connexion with his peculium in
ordinary cases. This peculium may be twofold, part belonging to the
possessor, part to the owner, and the effect of his transaction will vary
according to the part of the peculium with which it is concerned. His
contract is often a part of a dealing entered on by his dominus orpossessor.
The possessor may sell and the slave stipulate for the price. I n one
case the posses so^ hands over money,
- b-y way
- of mutuuk, out of that
part of the peculium which belongs to the owner, and the slave stipulates
in the name of the possessor f& its return. If this mutuum were a
contract, i t would be acquired to the possessor, for it is made by him,
and the stipulation would be ex re, andso acquired to him. A mktuum,
however, needs conveyance of the money, and this, on the facts, never
occurred: there was no mutuum and so far no liabilitv.
and thus it is
",
not ex re6. If the stipulation was not nominatim to the Dossessor no
doubt, as Salkowski says, Julian would treat it as acquired to theowner :
unless this is so, i t is not clear why the mihi is inserted.
Where A bought B's slave S from a thief, and S with the peculium
which belonged to B bought a res and i t was delivered to A, B could
condict the thing from A7. The text adds that if A has incurred any
expense in the matter, he has de peculio against B. This involves
a quasi-contract of the slave with A8.
2

45. 3 . 20. r.
a 41. 1 . 23. 2.
See for references, Salkowski, op. cit. 194, 5 .
4 loc. cit.
7 . 1. 2 5 . 3 .
45. 3. 1 . 1. Salkowski thinks (op.cit. p. 124) that if the coins are consumed the ossessor
acquires the stipulation. This i s hardly consistent with the energetic language of &e jurist
(nihil ngit), or with the nature of stipulation: ez praesenti lriree accipit, V. Fr. 55. Subsequent
events may determine to whom it is acquired, but hardly whether it exists or not. Nor is it
needed: there is a condictio in any case if the money is consumed, 12. 1. 11. 2, 1 3 . p ~ .
7 -19
-. 1- . 24
- -. 1- .
8 S , with B's money, bought a thing for A. B's action is ncgotiomm gentorurn de peculio.
In 12. 1. 31. 1 h e same case is discussed and alternative remedies are considered. Ante, p. 226.
1
8
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purchme of freedom with peculium is a common case. A b m e
#ei possessor cannot nianumit, and any payment to him for this object
is not acquired to him, on its receipt by the slave. Thus money
borrowed from an extraneus and paid to the possessor for manumission,
vests in the dominusl, or, if the man was really free, can be condicted
b,, the payer2. If a liber homo bona /id& serviens gives an extranevs
a mandate to buy him, in order to free him, and gives him money out
of his own peculium, the extraneus paying the price and then manumitting him, what is the result when he is declared inyenuus32 He
has, say Ulpian and Julian, an actio mandati against the extraneus to
claim from him cession of his actions. There is an actio ex empto, for
the sale is valid'. The money has become the property of the bonae jdei
possessor, as i t became that of the extraneus: i t cannot therefore be
vindicated, nor, the transaction being a valid sale, is it a case for condictio4 If the money was ex peculio possessoris, he has simply received
his own, and there are no actions to cede, for the extraneus cannot recover
ex empto, not having really paid any price.
I n some cases the answer to the question out of which pemlium the
consideration proceeds will determine who acquires, which is, till that
is settled, in suspense6.
The effect of a transaction is often modified by iussum or nominatio,
i.e. the slave enters on i t at the command of, or in the name of, X.
The effect of this can he shortly stated. If the serviens contracts nominatim to the possessor, ex re domini (or rather not ex re possesso~isor
ex opera), the contract is null: the possessor cannot acquire extra
causas, and the fact that the agreement names him prevents the
dominus from acquiring7. If on the other hand he stipulates nominatim
for his owner, ex re possessoris, the acquisition is to the dominus, as it
is only the fact that the possessor acquires which prevents him from
acquiring on any contract of the slave, and as the possessor cannot here
take, the owner does8. If he stipulates iussu possessoris but ex re
alten'us, he acquires to his dominus, quia iussum domino cohaeret. It
has not the same privative or negative effect as nominatio8. If he
stipulates ex re possessoris, iussu domini he acquires for the dominuslo.
It is not clear why iussum dornini excludes acquisition to the fructuary
or possessor ex re eius, since iussum has not in other cases any privative
effect1'. Logic would seem to require division. The text is clear and
does not seem to be interpolated : the result is more symmetrical than

p. 363, in connexioi~with frnctnary.
' Post,
7 . 1 . 2 5 . 1 . 45. 3 . 1 1 22 23 30 31.
7 . 1. 25. 11 41. 1. 3 i . b; 45. 4. 34. Salkowski cites also 45. 3. 1. 5, 2 S . p . ; 46. 3 . 98. 7 .
45. 3. 31, 33. pr.

10

7 . 1. 25. 3 .

11

Salkowski, op. cit. 193.
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logical. To give the iussum no effect a t all would be to confine acquisition
by owner to transactions ex re sua. To divide would be clumsy. The
matter is the less important in that the acquisition domino, ex re
fructuarii vel possessoris, is not definitive: we learn that there was
doubt as to the remedy of fructuary or possessor, but on the authority
of Cassius it is laid down that there is a condictiol.
Transactions between the possessor and the serviens in which no other
person is concerned (i.e. within the causae) can have no legal effect
except so far as they may affect the amount of the slave's peculium2
(and subject to a question as to the liability of a liber homo bona +Me
serviens on his promise). In the same way dealings between serviens
and dominus (which are quite conceivable) will produce no other result
so far as they are not within the causae. But if the contract with
possessor be iussu domini or nominatim domino (and even this is
conceivable though improbable), the dominus will acquire, and if, for
example, the thing bought is paid for out of peculium which does not
belong to the possessor, the owner acquires a right on the contract,
(not de peculio, but absolute, for i t is a contract made by his slave,)
against the possessor. This needs no further authority s. I n any case
in which the owner acquires a right of action on the contract, the
possessor must acquire, if i t is a bilateral transaction, an actio de peculio,
and conversely in any bilateral transaction in which the possessor
acquires a direct action against the owuer, the latter will have an
ac$o de peculio4. I n unilateral transactions the same rule holds. If
the slave promises to possessor, ex re &us, the possessor acquires no
actio. If i t is extra causas he does5. What is and what is not ex re
is to be determined on lines already laid down. The difficulty found
by Salkowski on this point seems to be due to his regarding ex re as
meaning " originating in the property of," instead of "connected with
the concerns of" the ~os,~essors.
I n the case of lib@. homo bona m e smiens we get
- new conditions.
The jurists agree, apparently, that as he is a free man, capable of
contracting, he must be liable to his holder on contracts with him.
One case which attracts great attention is that in which the serviens
manages the affairs of the possessor. Here, whether he acts iussu or
A

Pomponius expresses a present doubt and solves it on the
1 45. 3. 3 9 ; cp. 12. 7. 1-3.
authority of Cassius, who must have died 6fty years before. He calls him Gains noster. The
remark may be from the compilers and refer to Gaius.
a 7.1.25.5; 45.1.11S.pr.
s See 7. 1. 25. 5. As to acquisition in suspense, post, p. 363.
4 Thus where S bought from P a res and paid for it with money of his p e c d i u m which belonged
to D, D acquired an actio e z empto, and P an actio depeculio ca: vendito. If he bought the thing
from D, no action would arise unless he paid with peculium of P, in which ease it was as if D
were an eztraneus.
6 45. 1. 118. pr.
6 op. cit. 225.
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he is liable to the possessor. There were doubts in early law, but
apparently only as to the right remedy. Labeo doubted whether actio
m,dati would lie, because the special liabilities of that case are hardly
applicable where he acted servili necessitate1. But the view which
revailed was that if there was authorisation there was actio mandati,
Pand
there was negotiorum gestorumz. Thus Pomponirls says
he is liable to me omnimodo, if he promises to me, quamvis i n re mea,
i,e.even in cases which would not have given me an actio de peculio
his dominus had he been a servus alienuss. Elsewhere Pomponius
lays down the same rule for commodatum, saying nothing expressly of
the connexion with res possessoris4. I n another text Pomponius says
that the liber homo may be liable to us by promise, sale, purchase, letting
hiring. The expression poterit obligari5 suggests some limitation,
which at first sight seems to be called for, since i t is obviously unfair
that the liber homo should be liable on contracts the whole benefit of
which has enured to the possessor. But the inclusive language of
Papinian6 is strongly opposed to such a limitation.
The in-justice is in fact only apparent, as will appear on examination
of three typical cases. The possessor expends money on res peculiares of
his own, and stipulates with the liber homo for reimbursement. When
the man's freedom is declared the former possessor can sue on the
stipulation. But on the facts there is an exceptio doli. It is true that
there was nothing fraudulent, but ipsa res i n se dolum habet7. The
serwiens borrows from the possessor and buys things which are devoted to
the peculium which belongs to the latter. There is no mutuum, as there
was no intention to pass property to the serviens: the money is merely
added to his peculium8. His alienation within his powers is indeed
a transfer, but it is no mutuum, and it is noticeable that mutuum is not
mentioned as one of the ways in which a bona $de serviens can become
liable. The serviens contracts with the possessor to buy a res of him.
If he has paid for the thing out of his own property there is no questiong.
If he has not paid a t all or has paid out of peculium possessoris, he is
liable. But he is entitled to the thing and the former poasess.or cannot
bring ex empto without satisfying the ordinary requirements of this
action. These cases shew that, except where he had a real economic
interest, the liability of the m
esni
was only nominal. s o t much is
left of Papinian's quamvis ex re mea, for if it really is ex re mea, the
obligation is nominal. Papinian's language shews that he is dealing

7

See 45. 1. 36.
See the G&as to donatio, ante, p. 343.
He is entitled to claim the thing.
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with a conclusion forced on him by logic : quid aliud dici potest quominus liber homo teneatur. The equitable defence, the exceptio deli,
where the benefit has gone to the possessor, is in no way opposed to
his way of looking a t the matter.
As to the rights of semiens on his contracts we have little information. We know that if the transaction was ex re possessoris, the
seruier~has no rights: from this point of view the transaction is one
between a master and his slave1. Whether he necessarily had an action
if i t were extra causas is not clearly stated. I n one case where he
borrowed from an outsider and applied the proceeds to the concerns of
the possessor, Paul allows him actio negotiorum gestorum contraria2. H e
has some doubts which turn on the fact that, as he was apparently
acting for his master, his act can hardly be regarded as intervention
by a friend. His right is due to the fact that he has made himself
liable to an outsider, and throws no light on the matter. But as the
possessor would undoubtedly have been liable to the owner had he
been a s m u s alienui, it may be assumed that he was liable to liber
hm3.
In these matters the expression, ex re possessoris, is used in a way
which may cause confusion. When we say that a possessor acquires on
a slave's contract ex re possessoris, we are speaking of a right acquired
prima facie by the slave, and enuring to the possessor. But here we
have been dealing with a totally different state of things: it is not
a case where the possessor is in the background acquiring by the slave ;
the possessor and the slave appear as two opposing contracting parties,
and what the possessor acquires is not what is undertaken to the slave,
but what is undertaken by him. This does not however require any
modification of the conception, ex re4. I n the case of liber h m ~ othe
point is unimportant, since the liability is not affected by the distinction, but the s m u s alienus does not bind his owner by a promise
to the possessor ex re possessoris. If the transaction is essentially in the
concerns of possessor there will be no action against the owner: if it
is not there will be de peculio. Thus if the slave sells and delivers to
the possessor a res from the peculium which belongs to the dominus, the
possessor will have de peculio ex empto against the dominus: not if it
was in the possessor's part of the peculium. If he buy a thing from the
possessoy there will be the same distinction according to the fund which
pays for its. If he undertake a job, the question is, for which estate
is it 2 There does not seem to be a difficulty of principle, though the
line may sometimes be difficult to draw.
1 45.
4

1.118. pr.
Ante, p. 343.

1
6

3. 5. 35.

post, p. 363.

8

Ante, p. 351.
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THE SLAVEMALA FIDEPOSSESSED.

We are not concerned with a liber honu, mala jide possessed: it is
clear that mere forcible detaining of a freeman without pretence of
right is not possession at all1. There are texts which equally deny
possession to any mala jide holder of a liber homo2. Their logic is not
very clear. Javolenus attributes the rule in the case of forcible detainer
to the fact that civiliter ezrm in m a potestate non habeos. Africanus
says we do not possess him because we have not animus possidendi4,
which is not necessarily true: in fact he has in his mind the case of
knowledge, not merely that we are not entitled, but also that he is
really free5. Paul appears to hold that what is incapable of being
commercially dealt with cannot be possessed6, which would cover bona
f;de possession7. I n fact it is probably a hesitation to admit that
a freeman could be possessed that led to the preference for the ex*ression liber homo bona jide serview, though there is no doubt that
he was possessed according to many textsa. There could be no noxal
liability for such a person, and no acquisition through him. We
are not told whether there was any liability on his contracts, but
analogy suggests actio doli. The detainer would be liable to the
interdict Quem liberum; and might come within the provisions of the
lex Fabial0.
There are some cases of possession which are neither bonae jidei nor
malae jidei. Such are those of precario tenens and pledge creditor.
There are others which are more like malae fidei possession. Such are
those of a slave given by a woman sine tutoris auctoritate, or given by
wife to husband and vice versa. Here the consent of the owner is given
but the law prevents ownership from passing. Salkowski shews that
all these, so far at least as acquisition is concerned, are treated as malae
fidei possession. There is no authority upon other points, but from the
reluctance with which it was admitted that in the case of gift to a wife
even possession passedla, it seems most probable that the law ignored
the transaction and treated the slave for all purposes, as far as possible,
as still held by the owner.
The case with which we are concerned is that of one who holds
a servus alienus as his own, with knowledge that he is not entitled, and
adversely to the owner. The great breadth of the definition of furtum
41. 2. 23. 2.

of possession.

The title dealing with wrongful detention of freemen (43. 29) does not speak

' 45. 3. 34.

41.2. 23. 2.

So has Javolenns in 45. 3. 34.
See also 22. 3. 20; 4. 6. 11.

43. 29.

T .c i t . 146sqq.

4

12. 1 . 41.

6 41.2. 30. 1.
8 41. 2. 1. 6 ; 50. 17. 118,
10 48. 16 ; ante, p. 32.

The chief texts are 41. 1 . 57; 24. 1. 17-20.
la
alkowski, loc. eit. in note.
12
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makes a malae fidei possessor usually a fur, though not always. But
for our purpose this is immaterial.
A rnalae jidei possessor has no actio furti if the slave be stolen, his
interesse not being honesturn': it may be inferred that he has no actio
Aquilia utilis2, or serwi corruptis, though no doubt he is liable on
both these.
He is liable noxally for wrongs by the slave4. The reason given by
Gaius is that it would be absurd that a bonae jidei emptor should incur
this liability and the mere praedo escape. A sufficient reason seems to
be that the malae @ei possessor has the potestas on which in classical
law the liability depends6. As he appears to be owner the action will
be brought, against him: if the fact that he knew that he was nof
entitled were a defence he must raise i t himself, and the result would
be abandonment of the slave, which would release him even if he were
liablee. I t is nowhere stated whether he is noxally liable for damnunz,
but in all probability he is not, in this case, since tile theory of potestas
is not applied to it, and the liability always rests on dominium7. On
the other hand, it is surprising to find that a malaejideipossessor hasfurti
7~0zalisagainst the owner8. This is in direct conflict with the rule that
one who is noxally liable for a slave cannot have a noxal action for what
he does@. Celsus, who so states the rule, appears to see that it needs
special justification, and he defends it on the grounds that otherwise
misdeeds would go unpunished and that domini would profit by them :
plerurnque enim eius generis servorum furtis peculia eel-undern augentur.
This is a poor reason : i t gives a malae jidei possessor a profit which is
a t least as undesirablelo.
I t is surprising also to find that there is no authority as to the
liability of malae jidei possessor on the slave's negotia. Malae jidei possessio occurs in many texts and cannot have been very rare. For it to
endure, the holder must find it necessary to act in all respects as if he
were owner. There will be buying and selling, and all ordinary transactions, as appears indeed from the texts we shall have to discuss. But of
contracts by the slave purporting to bind himself or his holder there
is not a word. The holder will, like any extraneus, be liable to the
actions exercitom'a and institoria. Apparently he will not be liable to
the actio quod iussull. There will of course be de peculio against the
dorninus, and if the peculiun~is insufficient, it may be that there is de
dolo against the pos~essor'~. Such a slave may well have a peculium, de
facto, belonging to the holder. There seems to be no tm'butom'~~~,
and
1

47. 2. 12. 1.
9. 4. 13.
Ante, p. 130.

2

9. 2. 17.

8

11. 3. 1. 1.

Ante. n. 101.
6 Ante. n. 103.
47. 2: 68. 4.
9 Ante; p. 106.
lo Other parts of this bz are suspected of interpolation on grammatical grounds.
Eisele, 2.S. S. 7 . It may be a Tribonianiuin. See ante, p. 106.
11 Arg. 15. 4. 2. 2.
' 2 4. 3. 6.
' 8 Arg. 14. 4. 1. 5.
4
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indeed there is no trace of any edictal action. NO doubt de dolo is
if there is no other remedy, and there is no reason for creating
a limited liability1.
Besides this apparent peculium of the possessor there may be
a real peculium belonging to the owner. I n such case questions
may arise as to rights and liabilities as between himself and his owner.
there can be no question of the two causae, i t seems that every
bilateral contract between the slave and the possessor, will give the
owner a direct right of action on the contract against the possessor, and
the possessor an actio de peculrio against the owner2.
The law as to acquisitions is simple and is fully stated. The
possessor can acquire nothing3, whether he is a thief, one who holds wi
clam aut precario, or one whose possession began in good faith so that
he is usucapting4. I n like manner an heir who knows the man is
alienus can usucapt him, but cannot acquire through hims. Acquiall
sitions therefore go to the dominus, and on his claiming the
must be restored to him. Three remarks are necessary to complete
this statement.
( a ) Though a wife or husband, who has received a gift of a slave
from the other, is so far in the position of a rnabae jidei possessor, that
she (or he) can acquire nothing and must restore everything obtained
through the slave, legacies, hereditates, partus, etc.'j, there is one relaxation.
If a thing acquired by the slave is bought with money of the donee, he
can claim t o be allowed the price7. I t seems that a malae jidei possessor
cannot.
(b) Things indirectly acquired through the slave must be restored.
Thus where a malae jidei possessor has let out the slave's operae, he
acquires on his own contract, but is hound to pay the proceeds to the
dorninus: if the slave makes the contract, the money never vests in the
possessor%
( c ) There are some cases in which the dow~inuscannot acquire, and
in that case no one does. Thus he cannot acquire possession through
the slaveo, and a contract, nonzinatim furi, cannot be acquired to the
dominus and so is simply voidlo.

'

There can hardly be de in rem verso: delivery to the slave vests the thirlg in dominus,, and
its application to a purpose of the holder's still leaves the owner a uindicatio or a ~ o n d ~ ~ t i o ,
according to circumstnnces.
There must be limitations. If it is wholly ez re possessoris (e.g. possessor sells to slave a
thing for his apparentpeculiurn), the dominus must at least have had all exceptio doli.
W C . . 3 .32. 1. 1. See Penlice, J~abeo,2. 1. 376, as to the posuibiity of a different view as to
Possession among the earlier lawyers.
' 4 1 . 1. 22 23. 1; 45. 3. 14.
41. 1. 401 The fact that in general the liability of m . f. possessor in sindicatio is greater
that of b . f . possessor has nothing specially to do with slaves. See ante, pp. 12sqq.
"4. 1. 28. 5.
7 24. 1. 19. 1.
Y 41. 2. 1. 6.
8 1J. 6. 55.
lo 45. 3.14. NOdoubt a stipulation by the slave for a servitude to attach to a praedium of
thepossessor would be equally void, 8. 1. 11; 45. 1. 140. 2, ete.
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SERVUSFRUCTUA
RILTS'.

The prominence of Usufruct in Roman settlements of property
makes this an important subject. No doubt the rules originated in
relation to usufructs created by will: it is clear that this was always
the normal case. The early history and development of the institution
do not concern us: i t is probable, as Kuntze says2, that the principles
of the matter were only settled by the classical lawyers : indeed this is
probably true of nearly every institution, with elaborate rules, known to
the classical law. It is unlikely that usufruct in individual slaves was
a common case ; most usually i t would arise in connexion with usufruct
of a fundus instructus, or of the whole content of an inheritances. But
though usually so created it might be set up inter vivos, and, a t least in
the developed law, its mode of origin was so far as we are concerned
immaterial, the rights and liabilities of the fructuary being the same
in both cases4.
The usufructuary is not owner, and thus a legacy of " my slaves "
does not cover those in which I have a usufruct, and does cover those
in which I have granted a usufruct to someone else6. The rules under
the Scc. Silanianum and Claudianum as to the torture of slaves whose
master has been killed do not apply to the case of one living on an estate,
of which, with its slaves, the deceased had the usufructe. The danger
must have been equally great, but the senatusconsult speaks of domini7,
and fructuary is not dominus. I t is of course the interest of the
ectraneus dominus which compels this literal construction-not
any
feeling of hesitation in construing widely a penal provision. For the
slaves of a son not i n potestate could be tortured if under the roof' of
the murdered mana. Most of the rules affecting the servzis fructuarii~s
regarded as a chattel are familiar and obvious. A legacy in the terms
"1 wish my slave S to serve Titius" is, as a matter of construction,
a legacy of the usufruct to Titiuss. A usufruct may be validly created
in a slave conditionally freedlo, or in mad, infirm or infant slaves'l:
their defects will be material in estimating the value of the gift for
the purpose of the lex Falcidia, but not otherwise. We get little
information as to the mode of reckoning of the value of usufruct
of a slave. No doubt the cost of maintenance must be deducted
1

Salkowski, Sklavenerwerb; Knntze, Servus Fructuarius.

7. 5. 1, 3.
5 32. 75, 74.
7. 1. 25. 7. See Salkowski, op. cit. 138.
6 29. 5. 1.2. Ante, p. 95.
7 29. 5. l.paseim.
6 29. 5. 1. 14. So far as this text refers to peculium castrense it seems classical, hut the
words referring to a sou not inpatestas may be interpolated. If a husband or wife be killed the
slaves of each may be tortured, but this seems to be an express provision, h. t. 1. 15.
9 33.2. 24. 1.
r
10 33. 2. 20.
11 P. 3. 6. 18.
a op. cit. 12, 13.
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from the annual value of his fructus, etc.', but as the usufruct ends
the life of either party, and might end, in classical law, in some
cases, by the death of a son or slave through whom i t had been
acquired, there is evidently a complex actuarial question turning on the
multiple expectation, which the Romans give no sign of having faced2.
owner cannot of course be fructuary also, and thus if the fructuary
becomes owner the usufruct ceases. We are told that if the owner of
slave make the fructuary his heir and leave the slave to another
the slave is wholly due to the legatee, the usufruct being ended
by conf&03. This confusio is rather remarkable, as the slave never
belonged to the heres4, who, in analogous cases, is treated as never
having been owner5. I t nlay be that our text really lays down a mere
rule
a view more or less strengthened by the fact that
the text goes on to say that this mould be avoided by a legacy of the
usufruct to the heres3. But it is more likely, notwithstanding that the
text in its present form gives the legatee a vindicatio, that Marcellus is
conbidering a legacy per da~nnationen~,
which leaves ownership in the
heres.
But though an owner cannot be usufructuary, one of common owners
may be, i.e. in that part of which he is not owner. I n such a case he
must give the ordinary securities of a fructuary, since his rights in that
capacity could not come into discussion in co?)zmunidividu?ldo6. Of course
a usufructuary cannot become owner by usucapio, not because he has
not the necessary animus, for he might have it, but because he has not
possession but only quasi-possession7. But here a curious question arises.
T is in process of usucapting a slave who belongs to X. X dies leaving
a usufruct of all his property to T, and making Y his heres. A t the
death of T, when all the facts are known, Y claims the slave on the
ground that usucapio could not have continued after T had become
usufructuary of the slave. The result is nowhere stated. I t seems
clear however that if T accepted the usufruct, knowing that the slave
was included, he at once ceased to possess. So much rnay be inferred
from the texts dealing with conductio by one in course of usucaptings,
and one of then] is so generalg as to suggest that whether T knew or
not that the slave was included his possession would ceaselo.
Usufruct, though ilsually for life, is not always so. I t may be
7. 7. 4.
2 Boby, de Usuf., 188.
31. 26.
4 31. 80.
Thus he has a noxal action if a slave pure legatus steals from h i before the legacy is
accepted, 47. 2. 65.
V. 9. lo.
7 G. 2. 92; In. 2. 9. 4.
41. 2. 19, 28.
9 41. 2. 19.
lo I t seems a case for the priuciple : plus est in ye quam in exietimutione, rather than for its
Ol'PoSlte, 29.2. 15; 40.2. 4. 1.
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for a fixed time: in the case of a slave, i t may be till manumissioni,
and there is no dificulty in creating a usufruct of a statulibera.
The usufructuary has a right to the services of the slave, and may
hire them out. They are indeed the normal fructus of the man3. The
fructuary can compel the man to work, can teach him a n industry,
and can employ him in it4. But he must not set him to inappropriate
services, such as may lessen his fitness for the work for which he has
been trained" a rule laid down in the interest of the owner. Similarly
he must not put him to dangerous work, in particular he must not
make him fight as a gladiator, though if the slave do so fight, the
reward goes to the fructuary6. H e may not torture the slave or beat
him in such a way as to lessen his value, though he may correct him by
reasonable castigation7. If he torture the slave, he is liable to the actiones
Aqu~lia,servi corrupti and iniuriarunz8. I n the same way the owner
may not so punish the slave as to make him worth less to the fructuary,
though, sutject to this, he has plenissima coercitio so long as there is
no dolus! Neither has actio inirlm'arum against the other for mere
castigation of the slave, though donzinus may have the action against
the fructuary, and the converse is apparently truelo. I n general an
insult to t h e slave is regarded as against the owner unless i t is plainly
in contumeliam fructuariin. I f the slave be stolen, both have actio
furti, based on their interesse12: the owner may have i t against the
fructuary and vice versa13. I n the same way each may be liable to the
other for serwi cormptio, the fructuary's action being utilisM. The same
rules apply under the lex Aquilia15.
Though there had been doubts, i t was early settled that fructuary
did not acquire partus ancillarzim. H e had not even a usufruct in
them, though of course special agreements could be madel6.
The usufructuary has noxal actions for furtum, servi corruptio and
iniuria, and presrimably by an actio utilis for damnum17. Surrender
frees the dominus and ends the usufruct by co~zfusio~~.
The dominue
1 7 . 4 . 15. No doubt acceptance of such a usufruct avoided question as to assent to the
manumission. Post, Ch. xxv.
2 33. 2 . 20. If a usufruct was created as the result of an ordinary sale, there would be a
remedy for eviction if the man proved to be a statultber, ante, p. 50.
3 7 . 7 . 3 . The waee received bv the master who hires him out is not an acauisition ex onelis.
ante, p. 342.
4 7 . 1. 23. 1 , 2 7 . 2 .
5 7 . 1 . 15. 1, 2 ; e.g. set a libran'us to work as a mason, a musician as porter, etc. V. Fr. 72.
6 V. Fr. 72 as read by Huschke.
See however Mommsen, ad h . 1. The rule is not in the
Digest, such fights being obsolete. Post, p. 405.
77.1.23.1:P.3.6.23.
8 7 . 1. 66.
9 7 . 1 . 17. 1.
10 47. 10. 15: 37, 38.
11 47. 10. 15. 4 5 4 8 ; In. 4 . 4 . 5 .
13 47. 2 . 15. 1, 46. 6 .
la 41. 3 . 3 5 ; 47. 2. 46. 1.
l4 7 . 1 . 6 6 ; 11. 3 . 9. 1.
15 7 . 1 . 17. 3, 6 6 ; 9 . 2. 11. 10, 12. I t has been suggested that if the slave is killed the
uanfructuary receives the whole value, having a quasi usufruct in it. Griiber, Lex Aqoilia, 45.
16 G . 2 . 5 0 ; P . 3 . 6 . 1 9 ; I n . 2 . 1 . 3 7 ; 2 . 6 . 5 ; D . 7 . 1 . 6 8 . p r . ; 2 ' 2 . 1 . 2 8 . 1 , a n t e , p . 2 1 .
17 9 . 4 . 1 8 ; 11. 3. 14. 3 ; 47. 2. 43. 1 2 ; 47. 10. 17. 9 .
1s 7 . 4 . 2 7 ; 9 . 4 . 18.

-

CH.xv]

Servus Fructuarius : Contractual liabilities

359

being noxally liable to third persons may surrender to them without
incurring any liability to the fructuaryl. On the other h m d , the
fructuary is in strictness not liable for the slave's delict. This however
means little, since as we have seen he can be indirectly compelled to
pay or surrender the man2. I t is remarkable that no text deals with
the case of damnurn. On principle i t would seem that notwithstanding
the special rules affecting noxal actions for this delict3, i t was on this
matter on the same footing as the others : the dominus being liable, by
mtio utilis, to the fructuary, and the latter h a v ~ n gthe indirect liability
already mentioned4.
As to contractual liability the rules are in general simple. The
fructuary is liable to the actio quod iussu, to the actio tributoria, and
generally in the edictal actions, on matters through which he acquires
to the slave-in others the dominus alone is liable6. But in de peculio
he is liable on all contracts, since the other party relies on the whole of
the peculium6. I t is remarked by Salkowski7 that any other rule would
be unfair to the creditor since i t might be impossible, and would often
be difficult for him to say to whom the right was acquired. But, as
he shews, other views are represented: they have been discussed i n
connexion with the parallel case of bona j d e servienss. The rule of
later law seems to have been, so far as a n obscure text of Julian can be
made out" that the creditor is not bound to sue either party first on
contracts specially affecting him, but that if the dominus is sued first
on a contract affecting the fructuary, he may deduct what could be
recovered from the peculium of the fructuarylO, so that the ultimate
adjustment will be exactly as if the fructuary had been sued first. The
rule is on the face of i t anomalous, since the liability of dominus is
unlimited: the reason of i t may be that otherwise there would be no
means of adjustment, since there is no iudicium commzcni di~idundo
or the like between them", and the obligations of a usufructuary do
not clearly cover any reimbursement in such a case. If t h e case be
reversed, and the usufructuary be sued first on a contract not affecting
him, the same rule ought to apply, and with more logical justification,
but the point is not raised in the texts. If there are two usufructuaries,
42. 1. 4 . R
7 1 17: 2
' 9. 4 . 17. 1. 2 7 . ~See ante p. 116sq.
3 Ante, p. 130.
See 9 . 4 . i9. 1. Knntze t Inks (op.
41) that this test deals with furtam and gives
frnct~arya noxal action against dominun. That rule is clear, but this text de$s with danznum:
it is
of a group all from the same book, dealing with daninwm. The word? verba eflciunt,"
etC., which are meaningless as to furturn, are intelligible under the lex Aqullla. It has nothing
do with owner's liability to fructuaq. It merely says that the existence of usufruct does pot
by owner's liability e r Aquilia, where he has hired the slave. For whatever questioll might
"Is$>? topotestas, this does not affect darnaun~. Ante. n. 130.
" '
4. 4. 1. 5, 2 ; 15. 1. 2 ; 15. 4 1. 8 .
6 15. 1.r191 1. See Erman, Z. 9. S. 20. 247.
op. cit. 20.1.
Ante, P. 339. Salkowski (toe. c i t . ) credits the wider view to Julian. Chief texts,
15. 1. 2, 13, 19. 1, 37. 3 , 50. 3.
15. 1 . 37. 3.
10 Salkowski, op. c i t . 229.
11 Cp. 10. 3 . 8 . 4 .
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1

and one has been sued, the plaintiff may proceed against t h e other or
others till satisfaction1. Nothing is said here as to deduction of what
is in the peculium of the fructuary really concerned, as there is
comrnuni dividundo between fructnariesa.
I t may be added that the liability de peculio lasted as in other cases
for one year from the expiration of t h e interest3.
Usufruct of a slave, as of auything else, may be lost by non-use,
and there is a rather puzzling text4 in which the question is raised
whether if the slave runs away, this involves non-use, so that by lapse
of constitutun~ten~pusthe usufruct will be lost! Clearly mere adverse
possession of the subject of the usufruct does not end it: the fructuary's
right is independent and does not depend on possessions. Ulpian
reports Pomponius5 as thinking that if the slave transacts business
ex r e mea, this is enough to prevent time from running against me,
the usufructuary. H e adds that the mere fact that no effective use is
made of him is immaterial, since no such use is made of sick or infant
slaves, and yet our usufruct in them is unaffected. H e cites Julian as
holding that so long as the man is not possessed by a third person, the
fructuary's right is in no way affected: his quasi-possession continues
as does possession by a n owner in the like case.
The argument as a whole is not very satisfactory. The analogy
between these and infant and sick slaves is worthless: of them all the
use is being made of which they are capable, which is nut the case with
the fugitive. I t may further be questioned whether the exceptional
rule that a fugitivus is still possessed should be extended by analogy7,
but if that step is taken, the further step is natural, i.e. to regard the
continued quasi-possession as amounting to uti, since in technical
language possession is often treated as equivalent to uses. And uti
without frui is enough to preserve usufruct9. The analogy with loss
of ownership by lapse of time is halting, since ownership is ended by
adverse enjoyment, while mere non-enjoyment ends usufruct10,with no
requirement of adverse possession. Justinian in one text seems to lay
down a rule that usufruct is to be barred only by such facts as would
bar vindicatio, but auother later text of his shews that he still regarded
i t as lost by non-use". But all this affects Julian's analogy rather than
(instead of quasiany rule laid down. His curious parallel of usufr~rct'~
possession) with possession, which Salkowski thinksr"o indicate a hazy
view of the matter, seems rather to be due to the fact that there is no
15. 1. 32. yr. See App. 11.
2 10. 3. 7 . 7 .
8 15. 2. 1. 9 .
Salkowsk~,o cit. 152, 3 ; Knntze, op. c i t . 59.
6 V.Fr.89=&;7.1.12.3,4.
6 7 . 6 . 5 . 1 ; 41.2.52.pr.
Cp. 50. 17. 141. pr.
8 Acqnidtion by long possession is called usucapio.
9 7 . 4 . 20; 50.16. 115.
10 7 . 1. 38.
11 C. 3. 33. 16. 1 ; C. 3. 34. 1 3 ; Accarias, Pr6cis, 5 279.
12 V . fi. 89 in fin.
lS b e . cit.
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to express "quasi-possession": his meaning is clear, that
posession
is not interrupted, SO time is not running against the
just
fructuary because his quasi-possession (uti) remains. I n the next text, as
i t appears i n the Digest1 (but i t is not in t h e Vatican Fragments), Julian
(or pomponius) considers t h e case of a slave who has passed into the
possession of a third person. Quasi-possession has ceased, so that this
form of uti has ceased. Time begins to run against the fructuary.
~~t if the slave contracts ex re fructuarii, this is use, and keeps the
alive, t h e acquisition being to the fructuary. There seems
objection to this view or any contradiction of what the jurist has
already said2.
Such infant slaves as are mentioned above can hardly be lost by
non-use, other than adverse possession3. There is no profit in them,
and till they are of such a n age as to be able t o work, they are
regarded as valueless4.
Before entering on the subject of acquisition it may be remarked
that slaves held in usufruct have the same power of alienation as other
slaves: they cannot, for instance, even with administratio, alienate by
way of donatio5.
I n relation to acquisition through semi frmctuarii, which is the most
important topic, most of the questions of principle have been dealt with
by anticipation in connexion with bona fide semiens. The general
principles being t h e same in t h e two cases it is not necessary to repeat
the discussions, and the rules, so far as they are identical, will therefore
be dealt with mainly by way of reference. The general rule is that the
fructuary acquires ex re and ex operis semi: all else goes to the dominus6,
the fructuary having no interest in it?. A few remarks are needed on
cases of special interest.
( a ) Inheritance and legacy. We have seen that after some doubts
i t was settled that bonae jidei possessor could not acquire such things
through the slave. The same principle was generally held in case of
servus fructuarius8. Most of the doubters speak only of bonae jidei
Possessor, but Labeos thinks that usufructuary would acquire if testator
intended to benefit him. Salkowski thinks10 this must be accepted as
7 . 1. 12.4.
Salkowski, op. eit. 153 seems to hold that one who says that quasi-possession is use cannot
hold that there can be us; without it but this hardly follows. I t may well be that from
Tribonian's point of view a mere stipuLtion, nomine fwctuarii, kept the n~nfructalive, whether
it was acquired to the frnctuary or not. These texts do not say that the frnctnary is acqairing
ex opens.
" V. Fr. 89; 7 . 1. 12. 3.
47.1.55,68. r ; 7 . 7 . 6 . 1 .
6 24. 1. 3. 8 .
G . 2 . 8 6 , 9 0 , 9 2 ; 3.165; Ulp.19.21; P . 5 . 7 . 3 ; % : F r r 7 1 b ; I n . 2 . 9 . 4 ; 9 . 2 8 . 2 ; D.2.14.
5 9 ; 7 1. 21; 41. 1. 10. pr., 3, 37. 2 ; 45. 3. 27.
1 41. 1. 37. 2.
8 29. 2 . 45. 3 ; ante, p. 342.
7 . 1. 21. He puts legacy in the same position.
10 op. cit. 174.
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the law of Justinian's time, as the texts shew that they have been
handled by the compilers. But this seems very doubtful in view of the
large number of texts which contradict it1. I t is more reasonable to
suppose that the compilers fell here into a plausible error, than to read
limitations into all the other texts.
(b) Donatio2. Here it is perfectly clear that in the later law the
fructuary would acquire if the intent of the donor was to benefit himl.
Releases to the slave for the fructuary are valid as being ex re4. Gifts
by fructuary to the slave are dealt with as in the case of the bonae fidei
possessor^ We are told by Paul, however, that, if the intent was to
. benefit the dominus, the gift may take effect in his favour. This is no
doubt a late development and may be an interpolation6.
(c) Possession'. Possession can be acquired, within the two causae,
for the frzwtuariuss, and through this possession usucapio may operate,
subject to the ordinary rules as to knowledge of the principal in matters
not within the peculiumfl. I n relation to m c a p i o there seems no
reason to distinguish, as Kuntze seems inclined to dolo, between servus
fructuarius and bona jide serviens. There had been some doubt,
mentioned by Gaius and rejected by Paulu (who refers to the analogous
case of the jiliusfamilias), as to whether there could be possession
through such slaves, since they were not possessed. Papinian gives, as
a reason for allowing i t : cum et naturaliter a fructzcario teneatur et
plurimum ex iure possessio mutuetur12. Kuntzer+emarks that the reason
is not a good one since detention is not possession, and doubts whether
these words be Papinian's. But though possession of the man is unnecessary to the acquisition of possession through him, the fact that he
is not possessed is not without importance. We have seenI4that if the
serviens does not acquire possession for his Bonae j 2 e i holder, he does
not acquire i t at all, for the owner cannot acquire possession through
one who is in fact possessed by another. This difficulty does not arise
in the case of a servus fructuarius.
( d ) Contract. Any contract which the slave can make at all he
can make, within the causae, for the fructuary. Here, as in the case of
the bona jide serwims, we get the rule that what he cannot acquire to
the fructuary the slave acquires to the owner, even within the c a ~ a e ~ ~ .
The rule is illustrated by the case of a servusfructuarius who stipulates
for the usufruct in himself. This is a res sua so far as the fructuary is
1

e.g. 29. 2. 45. 3 (Julian) ; h . t . 25. pr. (Ulpian) ; 41. 1. 47 (Paul) ; 41. 1. 10. 3 (Gains);

0.2 . 92 ; In. 2 . 9 . 4 . None of these texts speaks of intent.

Ante, p. 343.
7 . 1. 22, 24,25. pr.; 41. 1. 49.
4 Ante, p. 343; 7 . 1. 23. pr.; 46. 3. 6 3 ; 46. 4. 11.pr.; V . Fr. 72.
5 Ante, p. 3 4 3 7 . 1. 3 1 . 7 . 8 . 16. 2.
6 41. 1. 49.
'IAnte, p. 3471 ~alkowiki,
op. cit. 164 sqq.
8 7.1.21: 41.2.1.8,49.pr.; 0.2.94.
9 41. 4. 7 . 8 ; G . 2. 94.
1oop.cit.34.
1141.2.1.8;In.2.9.4;G.2.94.
l a 41. 2. 49. pr.
18 op. eit. 34.
14 Ante, p. 347.
15 Ante, p. 347; D . 7 . 1. 25. 3.
2
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concerned and thus cannot be acquired to him : i t
o,nerl.

goes-therefore to the
The doubt in the case of the liber homo bonn jide servimu
arise here.

The rules as to the effect of iussun~and nominatio are the same as in
the ca3e of bona ji%e serviens2. I f the stipulation is nominntzm donzino
iussu domini, even ex operis or ex re fructual-ii, i t is the owner who
acquires3. If, on the other hand, he stipulates nominatim fructuario, not
,itbin the causae, the agreement is null" the dominus cannot acquire
in contradiction of its terms. I f it is at the iussum of the fructuary, the
dominus can acquire5. The same principle is illustrated by the rule
that if the stipulation is domino aut fructzcario, not within the causae,
the agreement is valid : all is acquired to the dominus, though payment
may be made to the fructuary, who is regarded as solutionis causu
adiectus9 On the other hand if he stipulates domino aut fructuario, ex
re fructuarii, the agreement is void for uncertainty, since he can acquire
in such a way for either, and we cannot say which has acquired and which
is solutionis causa adiectzis7.
Many of a slave's transactions would relate to his peculium, and in
the present case he may have two peculia. A transaction will be ex re
domini or eir re fructuarii according to the peculium to which it belongs.
Thus in bilateral transactions it may happen that till payment is made
i t may be impossible to say to whom the thing is acquired. Under this
head three cases may be discussed8.
(i) The slave, about to lend money, stipulates for its return from
the intending borrower. Here, till the money is lent, any action by
either can be met by exceptio doli. When i t is lent the payment
declares for whom the stipulation was acquired ab initio8. No doubt, as
Salkowski saysI0,i t will be for fructuary to prove that it was ex re &us,
the dominus being able to recover unless the borrower proves that i t was
ex re fructuarii. I n another case the stipulation was for "whatever
money I shall lend youl1." The case seems exactly the same, though
Salkowski holds12 that here there is no obligation till the money is lent,
and that i t is in no way retrospective. But if the money is lent, and
the stipulation is sued on, i t must be that stipulation, and it must have
7 . 1. 25. 4 . Salkowski, op. cit. 193, accepts the view of the Gloss that the stipulatio is
IXIade with the fmctuary himself.
a Ante,
7 . 1. 25.
p. 3349.
, 4 ; 41. 1. 37. 5 ; 45. 3. 22, 23, 39. The expression ex re is used inclusively: the

slave's operae are res fiuetuarii.
45. 3. 22.23, 31; 7 . 1. 25. 3.
45. 3. 31. As to condietio for adjustment (45. 3. 39) see ante, p. 3.50.
45. 3. 1. 5 , 2 8 . p r . ; 46. 3 . 98. 7 . Cp. In. 3. 19. 4.
'I 45. 3. 1. 5 ; 46. 3. 98. 7 .
For full discussion see Salkowski, op. eit. 197-220, from which much of what follows
drawn
?: 1. 25. 1.
m lac. cit.
lo op. eit. 202.
11 45. 3. 18. 3.
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been acquired when i t was made. Fitting's view1 that it is conditional
and retrospective seems preferable.
(ii) The slave buys, and takes delivery with a credit term, so that
ownership passes though t,he price is not yet paid. The ownership is in
suspense till the price is paid. There are three distinct points :
( a ) The rights of the parties during the suspense2. Neither
fructuary or dominus can redhibit, for this would be to abandon rights
which may not be his3. There can be no actio ex empto4. There can
hardly be an actio Publiciana, since, the price not being paid, the slave
knows that ownership has not passed, and i t is his knowledge which is
decisive5. There can be no condictio .furtiva6. There is no actio
Aquilia7, at any rate unless there is somemistake of fact as to whether
the price has or has not been paids. On the other hand, on the principles
already laid down the vendoE can bring an actio ez vendito de pec&lio
against either" and cordemnatio, if f;;r the full price, will end the
s;spense.
Salkowski thinks it will end i t in any case if there is no
peculium, apud alterurnlo. But if the owner has paid half de peculio,
and the fructuary then pays
the other half, theg will own pro ratall.
. .
The thing vests in
( b ) Termination of the suspense by- payment.
- the owner of the money1? o i l y one text deals with this matter in
detail1" If i t is paid out of the peculium of one no question arises. If
i t is paid out of both, Ulpian reports Julian as holdiig, reasonably, that
they-acquire pro rata. u l p i a d then goes on to consider other possibilities. If the slave pays the whole price out of each peculium the
thing belongs to him out of whose peculiunL it was first paid for, the
other being entitled t,o vindicate the coins since the slave has no power
of gratuitous alienation. If it was all paid together, Ulpian holds that
there is no alienation at all, and no payment". All the money is
vindicable.
(c) Effect of termination of the usufruct before the price is paid.
Here, if the usufruct ends before the thing is handed over, the jurists are
Cited by Salliowski, op. cit. 199.
2 Salkowslti, op. cit. 200sqq.
21. 1. 43. 10.
4 19. 1. 24.pr.
Salkowski, loc. cit. There is the possibility of mistake as to whether the money was paid
or not.
6 7 . 1 . la. 5.
7 Salkowski, op. cit. 202.
0 No text deals with urtz or selm coimpti.
A buyer who has not paid is liable for culpa
Eevis, and therefore may lave'actioiui.ti. ' Servi conupti is specially for the owner (ante. p. 33) :
he has not this action, but can no doubt claim cession of actions.
9 Ante, p. 359.
' 0 loc. cit.
Salkowski considers further complications where vendor delivers the thing not to slave
but to owner or fructusw before or after ~avment.
* .
'9 1 9 . 1 . 2 4 . p r . ; 4 1 . i . 4 3 . 2 .
1".
1. 25. 1.
l 4 It is not obvious why the thing did not become common, each being entitled to claim half
his money back. Salkowski observes that Ulpian treats the coins as corpora ceTta aud not as a
quantity, contrary to Papinian and Pomponius (46. 3. 94. 1 ; 12. 6. 19. 2), and refers to Julian
(45. 1. 54) and Ulpian himself (12. 1. 13. 2 ; 46. 3. 29). The result in the text would follow if
he bought "domino aut frzrctuario," since here he can acquire only to one, and it is impossible
on the facts to say which one. See ante, p. 363, and post, App. 111.
1
3
5
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that payment by the fructuary cannot make the thing vest in
He
is now a mere third person, and cannot, by paying the price,
hirn.
ex empto on the slave's contract1,and no delivery to the
Mquire an
can make the thing vest in him. H e ceases to be liable to the
actio de peculio even utilie and annalis2,not merely because the usufruct
is ended, since liability de peculio is not bound up with acquisition, but
because the vendor has not completed the requirements for an actio ex
vendao before the fructuary's connexion with the slave ceased. If now
the fructuary pays the price, after the usufruct is ended by capitis
*inutio,
Julian saysS that he can have no actio ex empto, but has
condictio indebiti against the vendor. There is the difficulty that the
error must be one of law. But though i t is generally held that the
condictio indebiti would not lie on error of this kind, the opinion is not
very securely based : this is not the only text which gives it on error of
law '.
I f the thing has been handed over before the usufruct ends, and
payment is made after its close, the view of Marcellus and Mauricianus
is that no such payment can vest the thing in the fructuary. But
Julian lays i t down and Ulpian accepts i t as the equitable view, that
payment even then will determine the thing to the fructuarys. As
Salkowski says" this equitableness seems to rest on the ground that the
rule gives him rights correlative to his liability de peculio, which would
logically require him to make the payment within one year, since his
liability de peculio lasts no longer. But the texts give us no further
assistauce. Salkowski goes on to remark that the rule of pendency
seems to have been settled by Julian. He infers an original doctrine,
that the delivery vested the thing in the dominus, with a liability to
divest on payment by the fructuary, and compares the case with that of
legatunz per vindicationem, according to the Sabinians7.
It should be observed that this pendency is not a necessary accompaniment of a sale on credit to such a slave. Payment is only one way
of determining with whose affairs the thing is connected, decisive only
in absence of other evidence. If, for instance, the slave was managing a
shop for the fructuary, and bought on credit stock-in-trade which was
delivered to that shop, there can be no doubt that this is i n re fructuarii,
and payment by the owner will not affect the matter8.
(iii) The slave lets out his operae for a term a t so much a week or
for a lump sum: during the term the fructuary dies. Here all the texts
19.1. 24. pr.
2 Salkowski, op. cit. p. 212; G. 3. 84; D. 4. 5. 2. 1.
19. 1. 24. or.
See also $6. 4. 1 . p ~ : 22. 6. 7 cited by Girard, Manuel, 617. Another difficulty, that of
regarding the action as ves)tingin hikpersonally after adrogation, isnot great. See 7 . 4 . 2 . 1 , 3 . 1 .
7. 1. 25. 1.
6 op. eit. 211.
7 30. 3 8 . 1 ; G . 2. 185.
For similar cases and resulting remedies, see Salkowski, op. cit. 203.
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agree as to the law. The fructuary is entitled to the hire for the time
for which the usufruct lasted, and the owner to the rest1. Salkowski
thinks2 that if i t was for a lump sum the usufructuary acquires the
whole, and dominus must condict his share. The text he cites3 does
indeed refer only to annos singulos, but i t does not exclude the other
case. Paul definitely includes it4. Nor is there any reason for the
distinction: as Salkowski remarks, whether the payment is i n annos
singulos or not, i t is equally one stipulation. But the jurists disagree as
to the basis of the rule. Ulpian says6 that for the years during which
the usufruct lasts, the fructuary acquires, but for the later years tramit
ad proprietarium stipulatio semel adquisita fructu.am'o. His language is
confused, but he seems to mean that the whole is in the fructuary (it is
indeed one stipulation), and part is divested. H e remarks that this is
unusual, since the owner is not a universal successor. H e adds that
there will be a repeated transition if the usufruct is lost by capitis
deminutio and restored by virtue of repetitio. This is to state the rule,
not to explain it. Kuntze6 thinks i t irivolves the notion that the
obligation is really rooted in the slave, and passes with him. But as
Salko~vskiobserves7 the language gives no hint of this, and one would
expect so remarkable a principle to be mentioned, and the same result
ought to arise in all cases of transfer of a slave who had made such a
contract.
Papinian8, quoting the rule from Julian, takes a different view.
H e treats it as a case of suspense. A t the beginning of each year
i t is acquired to the fructuary for that year if the usufruct is still
on foot. When this expires it is definitively acquired to the owner.
Papinian's language is applicable only to the case of agreement for
yearly payments, but the reasoning is equally applicable to the other
case : it is as easy to divide a mass pro rata as a number of sums. This
view differs in practical result: if the whole were regarded as vesting, as
Ulpian holds, in the fructuary, i t would be possible for him to destroy
the owner's right by giving a release4 I n other respects also Papinian's
explanation is to be preferred. There is nothing exceptional in regarding a slave's stipulation as conferring independent rights on two people:
this is the ordinary rule in contracts by a common slavelo. And i t is
only in so far as the operae are within the usufruct that the fructuary
acquires a promise in respect of them. If a slave stipulated for so much
a year for operue during the usufruct, and then stipulated for the same
rate afterwards the first would be acquired to the fructuary, the second
to the donainus. Here the same result is attained by treating the one
1
4
7
'0

7. 1. 25. 2, 26; 45. 3. 18. 3.
h. t. 26.
loc. n't.
Post, p. 379.

2
6
3

op. cit. 217.
h. t. 25. 2.
45. 3. 18. 3.

3

7. 1. 25. 2.
op. cit. 67.
Salkowski, loc. cit.
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as divided. This does not meet Ulpian's language, but that
is very confused, and as Papinian shews1 that the rule was Julian's and
was not explained by him, it does not appear too much to regard
ulpian's words as an erroneous explanation by him or the compilers.
The case of transactions between the slave and his holder has already
been considered in connexion with the bona j d e semiens2. The same
principles apply here. SO far as they are ex causis they can only affect
the peculium. This is expressed in several texts which mention letting of
his operue to the slave, stipulation by the slave ex re, promise to the
fructuary ex re, and hiring a thing from fructuary3. I n such things
fructuary is treated as dominus4,and a general rule is laid down that a
contract, which if made with a third person is acquired to fructuary, is
legally null if made with hims. One case looks exceptional. If the
slave stipulates for the usufruct in himself, he acquires this to the
dominuss. The Gloss regards this as made with the fructuary, and
Salkowski7 explains the rule on the ground that as what is stipulated
is a right which can be created only by cessio i n iure, it would be null if
the stipulation had been sibi dari, so that to make i t valid i t must be
construed as if it had been nominatim domino. This artificial view is
open to objections. I t contradicts the general rule just citeda, which
says that all such things are void nisi nominatim domino. To say that
because i t would be invalid in any other form i t is to be construed as if
it were nominatim domino is to reduce these words to an absurdity, and
they are stated in the adjoining paragraphg. If the view is sound the
same rule must apply to a stipulation for a usufruct in any subjectmatter of the usufruct. Indeed the restriction to usufruct is misleading,
for the same rule must apply to any stipulation for a right, since i t
must be bad if the slave stipulated sibilO. But in fact there is no reason
to treat the stipulation in our text as made with the fructuary: on the
contrary, the case is paralleled with another in which i t is clear that
the stipulation was with a third personl1. I t is thus covered by the rule
that what cannot be acquired by the fructuary goes to the dominus, even
within the causael2.
I f the slave's contract with the fructuary be iussu don~ini,
or nominatim
domino, or if i t be extra causas, i t is acquired to the dominus, and he has
an action on i t against the fructuary, while, if it is bilateral, the latter
has an actio de peculio against himl3. If the slave deals with dominus,
the agreement is null if extra causas, even though in the name or a t
45.3. 18. 3.
45. 1.. 11s.pr.
op. cat. 223.
'O Ante, p. 156.
l3 45. 1.118.pr.; 7 . 1. 25. 4.

Ante, p. 350.
7. 1. 25. 5.
8 7 . 1. 25. 5.
11 7. 1. 25. 4.
2
6

8

9
12

7 . 1. 25. 5 ; 45. 1. 118.p~.
h. 1. 4.
h. ?. 4.
Ante, p. 362.
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command of the fructuary. I f it be within the causae the fructuary
acquires on a promise to the slave, and t h e owner has a n actio de peculio
against him on bilateral transactions. These propositions do not need
further authority, but one text raises a difficulty. Ulpian says1 that the
fructuary has sometimes an actio de peculio against dominus, as, e.g.,
if the slave has a peculium with dominus, and none, or less than he owes
the fructuary, with the latter. The same is true, he says, conversely,
though between common owners pro socio or communi dividundo suffices.
I f the text refers to contracts within the causae, i t breaks the rule that
promises to the fructuary in such matters are null2. If i t refers to
matters not within the causae, the limitation that he cannot sue if there
is the means of satisfaction wit,hin his own peculium conflicts with what
is implied in t h e text last cited. Salkowski3 assumes it to refer to the
latter, and justifies it on the ground that he can in fact treat the debt
as 'peculiar,' and so make i t effective against creditors de peculio.
This is hardly satisfactory. I t is not absolutely certain that he can
deduct such a debt, since in such a matter the slave is a servus alienus.
The rule that there could be no deduction if there were other means of
recovery4,and the present rule that i t can be recovered by action if there
is no means of deduction are a vicious circle, but the first of these rules
is not so well established as to justify us in laying stress on this point.
But even admitting the right to deduct we are little better off. There
may be no 'peculiar' creditors, and i t is unfair to make him pay himself
out of his own money, when the dominus has benefited under the
transaction. Suppose the slave hires a house from the fructuary,
nominatim domino, and dominus has lived or stored property in it. It
is absurd that the fructuary should be compelled to recoup himself a t
his own expense or a t that of creditors. Even if there are creditors the
unfairness may be the same, for if the peculium is solvent the right of
deduction is worthless, and dominus gets the house for nothing. Only
if t h e peculium is insolvent is anything like justice done, for the
disappointed creditors can proceed against the dominus under his
subsidiary liabilitys. Only if i t is penniless, and there are other
creditors to the amount of the debt of dominus, is full justice done. The
texts cited by Salkowski in support are not convincing. A person who
has de peculio against the owner of a slave buys the slave. H e has
de pecz~lio still against the vendor for a year, but, says Ulpian, he can,
if he prefers, deduct t h e amount from the peculium if he is sued de
peculio6. Gaius and Paul and Julian say that he must allow for what

he has i n peculio if he sues the vendor1. But here there is a voluntary
acquisition of t h e slave after the debt was contracted, which quite
differentiates the case. And his right to deduct, which gives an air of
to the cases, is due to t h e fact that the slave is now his slave.
In our case he is still servus alienus so far as res extra cazrsas are
concerned. It may be added that t h e text, in declaring the rule to
apply both ways, ignores the fact that while the dominus can conceivably
acquire on all contracts of the slave, the fructuary cannot on those e d r a
cawas. This rather suggests that the text is to apply to those within
the causae, as to which either can theoretically acquire, and that Ulpian
is limiting the general rule laid down by Papiniau" that there can in no
case be actio de peczdio against dominus on such a contract.

15. 1. 19. 2.
4 Ante p. 224.
5 15. 1: 13; h. t . 19. 1.
second.
8 15. 1. 11. 8.
1

9

45. 1. 1 1 8 . p .

op. c i t . 228.

In the first illustration there might be de in rem verso, not in the
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X X V . SERVUS USUARIUS. OPERAE SERVI.
The difference between ususfructus and usus is expressed in their
names, but it is not easy to say exactly what is involved in use as
opposed to fructus. I n the case of land there was a gradual improvement in t h e rights of usuary, till it was settled that he was even entitled
to some of the fruits3. The case of t h e slave shews the same tendency,
as we shall see in the matter of acquisitions. Apart from acquisition
the rules were much the same as in usufruct, and the texts say little of
USUS.

Usus is indivisible : the only result which the texts draw from this
we shall deal with under operae servi4. The usuary is entitled to opera
and ministerium, he may employ the slave for the purposes of his family,
not merely personal to him, and in his business. H e may take his whole
time, but he may not hand him over to anyone else5. H e has a n
interesse for actio furti@. H e is never mentioned in connexion with
noxal rights and liabilities, so that the rules are no doubt the same as
in wrcsfructus. Subject to the fact that his field of acquisition is less,
the rules in the actiones honorariae are as in usufruct7. H e can acquire
a release by acceptilatio in the same ways.
As to acquisitions there is a marked difference. The usuary is
entitled uti and not frui. Hence he can acquire ex re and not ex operis,
acquisition ex re being a form of uti" I t is possible for the slave to have
a peculium in relation to usuary, and acquisition in connexion with this
is ex relo. W e have seen that employing a slave in business is uti, not
See ~ccahb~.&-icis,
§ 281.
' 746.
. 8 .4.1 211.
. 5 b 6,'15.pr.;
r . No doubt
111.2.5.3.
the rules
slave are the same, ante, p. 358.
7 8 . 1 4 . p r . ; 45. 3.23.

a 45. 1. 11s. p.

Post, p. 370.
1 15. 1. 2.
47. 2. 46. 3.
as to his liabilities and rights in case of damage to the
4
8

10

7. 8. 16. 2.
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f r u i l ; hence he can be employed as institor and his contracts in that
capacity will enure to the usuttry2. The text adds that usuary can
acquire i u s s u ; this does not mean that every traditio a t iussum of
usuary will be acquired to him, but only that iussum is an indication,
not necessarily conclusive, that the acquisition is e x re w u a r i i . But
hire for services is the slave's typical fructus, and therefore the usuary
cannot locate his services, or rather cannot definitively acquire what is
paid for the hires. But Gaius tells us that he may take money from the
slave in lieu of services4. This evasion is somewhat doubtfully put and
is attributed to Labeo. The resulting situation is not explained. I t can
hardly mean that he lets the slave work for other people, the proceeds
going into the slave's pectrlium, belonging to the usuary. This would
be allowing the slave to locate his services. The reward for such
services would unquestionably belong to the dominus. I t may be that
he allows the slave, in return for a sum, paid ex peculio, to dispose of the
produce, e.g. of a farm he is allowed to till, the proceeds forming part of
the peculiun~. I t may mean that the money comes from the dominus,
i.e. from the peculium which belongs to him, so that usuary can now get
nothing out of his service though he can still acquire e x re. His service
then belongs to the peculium attaching to his dominus.
Operae servorun&may be called a kind of usus5. They are indivisible.
Thus a legacy of operae servorum must be given in full, and money
allowed if necessary for the Falcidian deduction, while in usufruct,
though the valuation, to arrive a t the amount to be deducted, has to be
made in the same way, yet, when it is made, the heres can retain the
proper proportion of the thing itselfa. The rights of personal enjoyment
in this case are as in urns7, but i t differs in several ways :
(i) No text refers to it, except as created by legacy, and i t is
commonly held that it can arise in no other way.
(ii) The beneficiary can let the operae or allow the slave to do so8.
(iii) I t is not lost by capitis deminutio, or by non-useo.
(iv) It is not lost by death of the beneficiary, but passes to the
heir'< Apparently it is commonly for the life of the slave, but it may
be only for a fixed time.
(v) I t is lost, as usufruct and usus are not, if a third person
usucapts the man".
1
8
4
6

a 7. 8. 20.
Ante, p. 342.
In. 2. 5. 3 ; D. 7. 8. 12. 6 , 1 4 . p r . See Salkowaki, op. cit. 118.
6 7. 7. 5 .
7. 8 . 13.
35. 2. 1 . 9. In estimating its value, cost of maintenance must be deducted and nothing

allowed for service of incapable8 orpretium afectionis.
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("i) We are told that in actu consistit, and so i t does not exist a t
all, until dies uenit-until it is actually due1. The practical meaning of
this seems to be that it cannot be lost, e.g. by surrender before that
time? The idea has one other remarkable result. The legacy of usus
or usufruct " cedes " only on aditio3. This postponement is partly due to
the intransmissibility of the right, and partly to the fact that earlier
ceding " might increase the risk of loss by capitis demi~lutio. Neither
of these affects the present case, and yet, here, dies cedens is postponed
still further. Ulpian settles a doubt by saying that i t cedes only when
it is actually claimed4. It is clear that Ulpian has in mind a legacy
for a certain time, and his rule means that the days do not begin to
run till the operae are claimed6. I f the slave is unwell, the person
entitled can wait till he is well again, but as Ulpian says, if the man
falls ill after the claim is set up, the days count as against the legatee.
I t may be noted that a gift of operae s e m i is necessarily a specific
gift of the slave or slaves, alone, while one of urns might be, and probably
usually was, part of a wider gift, e.g. of usus f u n d i instructi. AS a
specific institution i t is a late juristic development. For Terentius
Clemens and Julian it is another word for m u s e . Papinian, Paul and
Ulpian are the only jurists who treat i t as having distinct rules, and
Paul shews7 that its rules were doubtful in his time. What was
happening was the assignment of a strict legal meaning to an untechnical word of the lay vocabulary.
16

3

Arg. 46. 4. 12 13. 9. It could be let or sold as res futura.
36.2.2,3,5.
4 33. 2 . 7 .
Cp. 45. 1 73. r., in$n.
6 7. 7 . 5 .
35. 2. 1. 9 . l f e cites Aristo as discussing the matter.
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daubnum to the slave by one of the owners the others have the

acfio
Aquilia, pro partel. For inium'a by one of the masters an action

CHAPTER XVI.
SPECIAL CASES

S. COMMUNIS. COMBINATIONS OF
DIFFERENT INTERESTS.

(cont.).

XXVI.

SERVUS COMMUNIS~.

REGARDED
purely as a chattel, there is little to be said of the servus
communis. The general principles of common ownership apply, and a
few remarks will therefore suffice. He is the property of the owners in
undivided shares2, and possession of him by one of his owners, omnium
nomine, is possession by all" A legacy of " my slaves " includes those in
whom I own a share4. They are reckoned, pro Falcidia, in the estate of
each owner5. The rights of ownership are necessarily somewhat cut
down in view of the rights of other owners. Thus one of common
owners cannot put the slave to torture, save in a matter of common
interest6. On the same principle, the actio servi corrupti is available to
one master against another7. The text appears corrupt, and there are
signs of doubt, which may be due to the fact that the slave is the
wrongdoer's own in a sense-a fact which is allowed to bar any action
on servi corruptio, for receptio, i.e. of a fugitivus, against a co-owners.
But even here Ulpian inclines to allow the action if the reception was
celandi animo, though he quotes Julian as refusing i t in any case. I t is
not easy to see why the relation makes any difference, since the act is
presumably a furturn, for which Paul and Ulpian are clear that a~tio
furti will lie against a co-owner9. I n all these cases an indemnity can
be claimed by communi dividundo, or, if they are socii, by pro sociolO.
1 For an account of various modern theories as to the conception of common ownership, see
Zur Nieden, Miteigentumsverhaltniss, 13-26.
a 45. 3. 5 .
Post, p. 386. We shall see that these rules are important in relation to
Y 41. 2 . 4.2. p r .
acquisition through such slaves.
4 32. 7 4 . The legacy is valid only to the extent of the share.
5 3 5 . 2 . 38. 1 .
6 An application of a wider rule applicable to all common ownership, 10. 2. 27, 28.
7 11. 3. 9 . p r .
As to this reception, ante, p. 269.
8 11. 3. 9 . pr.
9 47. 2. 45 : P . 2 . 31. 26. Probably the rule is a late development, which Julian would have
rejected.
'0 17.2. 4 5 ; 11. 3 . 9 . ~ 7 . see
; also 9 . 4. 10 and post, p. 375.

lies as if i t had been by an outsider, except that no such action lies under
the edict as to verberatio, because it uses the expression servum alienum,
the verberatio is done iure donzinii2. For theft or corruptio or
damnurn by a third person, the common owners have their action. We
are told that this is pro parte in the case of damnum3,and from the fact
that, infurturn, action by one owner did not bar action by the other, we
infer that the rule was the same4. I n the case of iniuria the rule
is laid down that, for striking by a third person, each owner has the
,,tion6.
But if the person who did the beating did it by consent of one
owner whom he thought sole owner, there is no actio inium'arum to
anyone: if he knew there were other owners he is liable to all except
the one who consented6. There is an at least apparent conflict in the
texts as to the distribution of damages. I n the Institutes7 we are told
that the damages need not be strictly pro parte, but that regard is to be
had to the position of the different masters. But Paul holds, citing
Pedius8, that the iudex must apportion the damages according to the
shares in the sIave. It is clear that the Institutes deal only with the
case in which there is intention to insult the dominus, and the action is
therefore suo nomineg. It cannot be said with equal certainty that the
other text is confined to cases in which there was no intent to insult
the owner, and the action is therefore servi nomine, but this is a
plausible distinctionlo.
The cases of redemption of a common slave who has been captured
and of the Aedilician actions on sale of a common slave have already
been consideredll.
For any injuries to the slave each owner can of course sue: the
right to compensation is, as we have seen, divided. But noxal surrender
must be in solidum to any plaintiff: haec res divisionem non recipit12. I t
is, however, in the discretion of the iudex to order a surrender to the
owners jointly13. In these cases, if he has been surrendered to one, the
matter can be adjusted in the actio communi diwidundo14.
For delict by a common slave15all his owners are responsible, and, on
a principle somewhat like that applied in case of delict by several
Persons, the liability of each is in solidum. I t is as if, says Gaius,
9 . 2. 19.

2 47. 10. 15. 36.
3 9 . 2 . 19, 27. 2 .
5 4 7 . 10. 15. 49.
6 47. 10. 17. p r .
In. 4 . 4 . 4.
8 47. 10. 16.
9 Ante, p. 80.
lo The text confines its statement to a case in which an action semi nomine would certainly

' 47. 2 . 46. 5 .
lie.

l1 AS to redemption of captives, ante, p. 315. As to redhibition, ante, p. 68. As to special
rules where the vendors were slave dealers, ante, p. 39.
l2 9 . 2. 2 7 . 2 .
1s 9 . 4 . 19. pr.
1' Ib.
l5 See Sell, Aus dem Noxalrechte, 194 sqq.
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quoting Sabinus, he was defending totum suunt hominem, and he cannot
be allowed to defend in part1 : this is not defensio a t all2. But while
joint tort feasors are not released by proceedings against one3,a different
rule applies here: since it is essentially one delict by one man4. Satisfaction by one of the owners discharges them all, e.g. if with the consent
of the others he surrenders the man5 or if he pays the claim6. Action
against one releases all the others on litis contestatio7. If the action
proceeds to judgment he can free himself by surrender, and for this
purpose he can call on the other owners to hand over their shares to
him, for surrender, giving security for return if he does not surrender,
the demand being made by actio communi di&dundo8. If, instead of
surrendering, he prefers to pay, he can sue his co-owners for their share,
by communi dividultdo, but can only recover their quota of the value of
the slave, if on the facts the condemnatio was for more than the value,
so that it would have been better to surrender9. If the other owners
enable him to surrender, and he does so, but on the facts i t would have
been wiser to pay, it seems that the other owners will have a claim in
communi dividundo against him lo.
Although if the action is once brought surrender of part is ineffective,
an owner can always free himself before action brought by surrendering
his partn. It hardly seems likely that the injured party can be
compelled to accept this partial surrender, since it has the effect of
making him part owner and thus bars any noxal action against the
other ownersla. I t is even doubted whether he has the lesser right of
compensation for the damage from his (now) co-owners by communi
dividundo, since the wrong was before the community began. And
though this is allowed, i t is a much less valuable right than that of
delictal damagesl3. If the one owner, before action brought, abandons
his share, he will presumably be free from liability, and the share of
the other owners will be increased. It may be added that if one owner
refuses to defend any other can do sol4.
We have anticipated the rule, based on the principle that one who
is noxally liable for a man cannot have a noxal action for his act15,that
one co-owner cannot have a noxal action against another1! The case is
not without a remedy: the wrong must be allowed for by the other
a 46. 7 . 17.
k s to this unity, Sell, op. eit. 198.
7 11. 1. 20. p.
11. 3. 14. 2.
Ib.; 10. 3. 8. 3 .
enable him to surrender if and when it shall be reasonable: this appears
from the fact that seourity is taken for return if there is no surrender.
18 9 . 4 . 8.
11 9. 4. 8.
12 Seen. 16.
16 Ante, p. 107.
'4 9 . 4. 26. 2 , 6 .
Ulpian suggests, perhaps
16 9 . 4. 41; 9 . 2 . 27. 1 ; 11. 3. 14. 2 ; 47. 2 . 6 2 . p . ; 47. 10. 17. 9 .
from Proculos, the reason that otherwise the slave might determine which he would serve (9. 2.
27. I), but this would bar a noxal action in any case.
1 2 . 9 . 4 ; 9.4.5.pr.,8; 10.3.15'11.3.14.2.

3 9 . 2 . 11. 2.
5 9.4. 8.
8 9. 4. 8 ; 10. 3. 15.
10 The transfer is to
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in the actio comrnuni dividundol, and the iztdex has discretion
to allow surrender of the part in lieu of damages: the liability passes

to a buyer from the co-owner exactly as noxal liability would. If the
slave dies the remedy ceases, except as to any profit which has been
received from the wrong2.
The case is different where one of the owners was sciens. Such a
person is liable in full with no power of surrender3. Some complications
arise from the fact that while he is so liable, the other owner is none the
less noxally liable. If the sciens is sued there can be no surrender, but
the i p o r a n s is freed4. If the ignorans is sued and surrenders, then
notwithstanding the general law as to consumption of actions, the sciens
can still be sued for any difference between the value of the slave and
the damni persecutio, which presumably means the damages for the
deli&, and not the damage done5. The rules as to contribution are in
the main simple. If the ignorans, being noxally liable, has been
condemned to pay, he can recover half from the other6. I t seems also
that he has a claim against him for deterioration of the slave whichever
of them has been sued, though one would have expected this rather in
case of iussum than of mere scientia7. If the ignorans has surrendered
he has no claim except in respect of deterioration8. These claims can
be made effective by iudicium cornmuni dividundo, if the community
still exists, but as that is essential for the action, the right can be
enforced in the contrary case, if they are socii, by the actio pro socio, if
not, by an actio in factumg. If the sciens has been condemned in solidurn,
Paul tells us that he can recover the half, not of what he has paid, but
of the value of the slave, i.e. that part of the ordinary noxal liability
which would fall on ignoranslO. But in another text Paul says that on
such facts he can recover nothing: sui enim facti poelzam meruitl1. This
is the unquestioned rule in the case of actual iussum in which Paul
himself uses very similar language: he can recover nothing, cum e z
sue delicto damnum patiat1irl2. I n case of iussum the innocent owner is
entitled to complete indemnity, and if sued can claim a complete refund
from the iubens13. Thus Paul applies the rule for iwsum to mere
scientia, in conflict with himself. The usual explanation is that in the
text in which he denies any claim in a case of scientia he really means
iusscbm. Sell objects to this that i t is purely arbitrary, and himself
from the use of the word poena16, that when Paul says he can
nothing, he means nothing but half the value of the slave, the
9. 4 . 4 1 ; 47. 2. 62. pr.

' 9 . 4. 9 .
'9
9 . 4 . 10.
.
4 . 10.
l1 9. 4. 9 .
l4 op. c i t .

"7.

204, 5 .

2. 6 2 . p r .
9 . 4 . 17. pr.

Ante, pp. 114 sqq.
9.4 . 9 ; 9. 4 . 1 7 . p r .
The sciens must have given him half.
lo h . t . 17. I .
So says also Marcellus in a different connexion, 47. 6. 5.
'2 f . ' t . 1 7 . p .
l8 47. 6 . 5.
'5 9 . 4 . 9 .
5
8

8
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rest being poena. I n respect of arbitrariness this explanation has no
right to reproach the other: the text says very clearly that he can
recover nothing at all. The older explanation is preferable1: the matter
is of little importance, the contradiction is sharp, and there can be no
doubt as to which view represents the law.
There is a further complication : where several of a man's slaves are
concerned in a delict, the Edict2 limits noxal liability, and provides that
the owner, while he can free himself by surrendering all the slaves
concerned, cannot be sued noxally for each, but can only be made to pay
what could be recovered from a single freeman who had done the act.
The limitation is conditional on his innocence. If he was sciens he is
liable suo nomine and noxally for each of the slaves. If he was a
co-owner the innocent owner has the benefit of the Edictal limit, though
he has not, but may be sued on account of all. He can recover from his
co-owner only his share of the edictal liability, or if there were actual
iussum, presumably nothing a t all. If the ignorans has been sued he
can recover half of what he has paid, and here, as in the case just
discussed (though Marcellus speaks hesitatingly), the sciens may be
sued for the rest of the damages3.
If, of two domini, one dolo malo ceases to possess his part of a servus
noxius, the iqjured person can choose whether he will sue the other
holder by th; ordinary noxal action, or bring the special praetorian
action against the clolose owner, i n solidunz4. The text is clear that i t
is an electio, yet there seems as much reason for allowing an action
against
the wrongdoer to survive as in the other case5.
If one of common owners sued ex noxa falsely denies possession the
liabiiity is i n solidum against him but not against the other: no doubt
here too the detailed riles are the same6.
If all the donrini were scientes, we learn that each of them is liable
i n solidum, quemadmodum si plures deliquissent, and action against
one does not release the others7. We are told no more. The natural
inference from this language is that the damages are recoverable from
each, and that there is no right of regresss. The language used is
precisely that employed where the liability of one is independent of
what is paid by the others. This implies the notion that they are
separate delicts, which as our text shews is not exactly the case. Where
there was absolute iussum, there is no reason to doubt that the law was
so, and this has as a corollary the denial of any right of regress, which
1 Both this and the adjoining 10 shew some confusion between scientia and iussum.
8 47. 6. 5.
4 9. 4. 26..2.
a Ante, p. 118.
6 Probably the text must not be understood to deny this: we may suppose the rules as to
contribution to have been as in the last case. The case is not very practical. If all have dolo
malo ceased to possess there is the same electio, 9. 4. 39. pr.
6 11. 1. 17.
7 9. 4. 5. pv.
89.2.11.2;C.4.8.1.
9 . 2 . 1 1 . 2.
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would be meaningless. Sell1 thinks that payment by one discharges all,
but that there is no right of regress2,a refusal which he shews not to be
inconsistent with discharge by one payment, by citing the case of dolus
by two tutors3. But this release is a rule special to dolus' and other
cases where the claim is for indemnification merely5. The rule is
probably the same in case of mere scientia, but if i t be held that
payment by one releases, i t is inevitable that there be regress at least
$0 the same extent as against one who was ignorans-perhaps
to the
extent of half the damages6.
We have seen that noxal actions do not lie for delicts by the slave
against one of his masters7. Here too the law is somewhat affected by
scientia on the part of one of the masters. I n such a case there is a
delictal action against the master personallys. This circumstance confirms the view taken above as against that of Sell, since the scientia is
treated as amounting to a separate delictg.
Where a common slave acts as exercitor, all the owners who consent
are liable i n ~ o l i d u mand
~ ~ ,one owner may be liable to the other. So if
he is magister navis for one dominus, another may have an action on that
account". The same rule applies to institoria, and where several owners
appoint, as the obligation is i n solidum, i t is immaterial that their shares
are unequal : adjustment is arrived at by the actio communi dividundo
or pro S O C ~ O ' ~ . In the actio quod iussu none are liable but those who
command, but they are liable in s01idum~~.So also none is ordinarily
liable to the actio de i n rem verso except for what is versum14to him. I t
is said however in the next text that there is an exception to thisz5.
Marcellus, commenting on the foregoing rule, laid down by Julian,
observes that sometimes one co-owner may be liable to this action for
what has been versunz to the other, being able to recoup himself by
action against the other'? quid enim dicemus si peculium servo ab altero
ademptlcm fuerit. And Paul adds, ergo haec quaestio ita procedit s i de
peculio ugi non potest. The rule is remarkable : the explanatory
comment is obscure. Marcellus seems to mean that the actio de peculio

'0

cit. 207.
8 27. 3. 1. 14; h. t. 15.
2 Arg. 9. 4. 17. pr.
B ~ a r dManuel,
,
p. 745.
5 4. 3. 1. pr.
See also ante, p. 376, n. 5.
SOSell, lac. cit.
1 Ante, p. 374.
9. 2. 27. 1. The word used is voluntas. But in this connexion knowledge with failure to
Prohibit is said to be voluntas, 47. 6. 1. 1.
If one owner is a caupo and uses the slave his absolute liability for theft, etc., by the
slave exlsts as against co-owners as well as eztranei: it has no relation to ownership., Bpt
there is,n0 personal delict and the liability is rather unreal, as he can claim ~ ~ m p e n s a t l o1?n
Commclna dzvidzmdo, 4. 9. 6. 1, Ante, p. 122. There might of course be 110 claun m communa
d i G d ~ n d oe.g.,
,
where the slave was hired talis qualis.
lo 14. 1. 4. 2, 6. 1.
11 h. t . 5.pr.
la 14. 3. 13. 2, 14.
'8 15. 3. 13; 15. 4. 5. 1.
l4 15. 3. 13. Though as we shall see each owner is liable de peculio for the whole fund.
Post, p. 378.
l5 15. 3. 14.
16 Presun~ablycommuni dividundo.
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use of apt words. Thus if the acquisition was nominatim for one or more
that one or more acquired the whole1. So if the acquisition was a t the
iussum of one, though the matter is disputed, the rule is laid down that
he alone acquires : iussum is equivalent to nominatio for this purpose2.
Further there are cases, in which one acquires alone apart from iussum
or nominatio, mainly dependent on the principle that what cannot from
any cause be acquired to one goes to the others pro rata3. But the
application of all these principles is full of difficulties.
The effect of nominatio must be carefully analysed. It is a well
recognised rule that if a slave makes a stipulation, nominatim, in favour
of one who is not his master, the effect is merely null : the stipulation
is void. The ~zominatioexcludes his master, who is not named, but it
does not avail to give a right to the extraneus. I n other words its effect
is simply negative or exclusive. The intent of the slave is not a
material point. It cannot make an owner acquire what he would not,
apart from this intent. The same principle governs the case of a
common slave. The nominatio of one master necessarily excludes the
others. The fact that the named one acquires the whole is due to the
principle that what cannot be acquired to one goes to the other4. Each
of his owners is his owner and can thus acquire all his acquisitions5. If
he stipulates nominatim for the owner to whom the thing belongs already
the stipulation is a mere nullity6. I n one text we are told by Papinian7,
that if a common slave of A and B stipulates from a third party for the
part of him which belongs to A, nominatim for B, this is valid and B
acquires, and that if no name is mentioned all goes to B in the same
ways. The text adds that if he stipulates for the same part sibi dari,
this is void, presumably as being an absurdity0. Elsewhere Ulpian
says1° that he cannot stipulate for himself sibi dari, though he can
domino dari. This is not quite the same case, for he stipulates for the
whole of himself. I t can be valid only for that part which the owner
has not already. If it were, or could be read, dominis dari, each would
presumably acquire against the outsider an obligation for the part which
belonged to the other. This is perhaps what Ulpian means by the
closing words : non enim se domino adquirit, sed de se obligationem.
The rule as to the effect of nominatio applies to all kinds of transaction, to stipulationll, mancipation12, traditio13,emptio, mutuum14, and
1 Taking in proportion to their share in him. G. 3. 167; 111. 3. 28. 3 ; D . 41. 1. 3 7 ; 45. 3. 5,
7. pr., 28. 3.
3 41. 1. 23. 3.
z 45. 3. 5. 6.
4 7.1. 25: 4 ; 41. 1. 23. 3.
6 Thus he can acquire correal obligations for both, 45. 3. 28. 2, 29.
8 Post, p. 389.
1 45. 3. 18. 1.
6 7 . 1. 25. 4.
0 Salkowski o
cit. 86.
10 45. 3. 2.
la G. 3.167.
11 G.3.1671 Ei.3.28.3; D . 4 1 . 1 . 3 7 . 3 .
13 41. 1. 37. 3. This may have been written of naancipatio.
1 4 45. 3. 28. 3.
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even acceptilati~l,which, as being a release from debt, is a form of
acquisitiona. Gaius applies it to quodlibet negotium3.
~f a slave takes a promise to himself and one owner, nominatim,
apply-the named dominus takes half, and all the
ordinary
domini, including the one named, take the other half pro parte
dominicad. If he stipulates in the name of some or all of his domini,
the principle above laid down would lead to the view that the nominatio
,ill have no effect except to exclude those not named : the nominatio
confers no right on any dominus which he had not apart from it. Thus
the named masters ought to take pro parte, and if all are named the
nominati~ will have no legal effect. So Ulpian decides6. But
pomponius holds that if two domini are named, they take equally,
though if it had been dominis meis they would take pro parte. If
the words were to A and B, dominis meis, the order is material, the earlier
being the material party, the later mere demonstratio6. As Salkowski
shews7,the origin of Pomponius' view is in the rules of interpretation
applied to wills imposing burdens on the heres. If they are mentioned
by name, and especially if some only are named, i t is presumed that the
testator intended them in their personal capacity, and the liability is
equal. If they are called heredes, the liability is pro partes. Salkowski
holds the analogy applicable, but i t seems out of place. I n the case of
a will we have t o do with the intent of the testator, with words used by
one who could make what disposition he liked, and whose intent governs
the whole matter. In our case we have to do with a slave whose intent
is not material, and whose nominatio has only a privative effect, a point
which Salkowski seems here to overlookg.
If the stipulation be to A or B (domini) i t is void, as neither can be
regarded as solutionis causa adiectus, for both can acquire on the stipulation, which is thus void for uncertaintylO. If the same stipulation is
made with a condition, "whichever be alive" on a day fixed in the
stipulation for payment, Venuleius and Julian hold i t still void. I t is
not saved by the condition, though on the day one be dead, so that
there is no uncertaintyn. Julian seems to hold that, as a stipulation eg
praesmti wires accipit, there must be no uncertainty in the original
46. 4. 8. 1.
2 46. 3. 63.
a 45. 3. 28. 3. Salkowski thinks, on the evidence of the language of the texts, that the rule
applied originally only to cases in which the restriction appeared in the formula of the
transaction and so not to informal transactions. a41utuum he thinks an early extension.
OP.cit. 75.

--".

"-?.

The rule being one of pure constmction there were differences of opinion. See 30. 54.3;
h. t. 124; 45. 2. 17, cited by Salkowski.
He urges a further argument ah inconuenienti.
lo 45. 3. 9. 1, 10, 11 unless some other circumstance shews that one is only solutionis cazlsa
adiectus, 46. 1. 16.pr. Cassius and Juliau are cited in support: there is no sign of dispute.
l'

45. 3. 21.
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formulation. Salkowski observes1 that Julian's argument proves too
much : i t would, he says, invalidate any conditional stipulation. ~~t
this is hardly the case: the argument deals only with stipulations in
which i t is uncertain which acquires, not with those as to which it is
uncertain whether there will be any acquisition at all. But the decision
is not dependent on the rather ill-expressed argument. The stipulation
is defective in that it leaves i t quite uncertain what is to happen if they
both survive. There seems little authority for the effect of conditions
in saving stiprllations which as drawn are subject to an ambiguity or
doubt which may be cured by timea. Julian elsewhere discusses a
somewhat similar case. The common slave stipulates for 10 to T, on a
certain date, with a further clause : " if you do not then give it, do you
promise to give Bf (the other owner) 202" These, he says, are two
stipulations, but if T sue after the day is past, he can be met by an
exceptio d0li3. I n the foregoing case there cannot be two stipulations
even with the help of the principle that a stipulation by a common
slave is as many stipulations as he has masters4.
Another case may be noted. A common slave stipulates, sibi
aut P aut S, dominis. Ulpian holds that the word sibi acquires to all
the masters and that the stipulation so far as i t names P and S is void,
on which account they are validly put in as solutionis causa adiecti5.
This seems quite in accordance with principle. The word sibi confers
the right on all domini : the names which follow could not in any case
confer rights on anyone, and the word sibi prevents their privative effect.
It is this word sibi which distinguishes this case from that of a stipulation : Titio aut Seio, dominise.
The principles are well illustrated in another text of Julian's.
A common slave stipulates to one dominus, A, by name. Then from
a Meiussor he stipulates for the same payment " t o A or B, domini."
This is valid, B is only solutionis causa adiectus7; the point is that as a
$deiussor cannot be liable to one to whom his principal is not, there can
be no question of B's being entitled.
To complete the statement as to nominatio, i t must be said that the
origin of the acquisition is immaterial: if a stipulation is nominatim
Titio es re Maevii, Titius alone acquiress, and where on these rules one
acquires or is excluded unfairly, the matter is adjusted by communi
dividundo or pro socio9.
op. cit. 83.
As to those which were impossible, see Accarias, Pricis, § 508.
a 45.3. 1. 6.
- 4 h . t. 1 . 4 .
5 45. 3.11. It may also be Julian's view.
6 Salkow~ki,op. c i t . 84, objects to Ulpian's reasoning, but hardly takes enough account of
this point and of the fact that m i n a t i o is privative merely: it simply bars those owners who
are not named.
7 46. 1. 16. pr.
1
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we have seen, iussum by one master is put by later law on the
same footing as nominatio'. The rule in nominatio is a direct result of
the fact that nominatio of a third party in any transaction prevented
acquisition to the owner. This was not the case with ,iussum by a third
party, and thus it is not surprising that the recognition of the effect of
iussum
was later. For the time of Justinian, the texts are explicit and
general: iussum pro nomine accipimus2. But they are few and some
are interpolated. Gaius tells us that the Sabinian school put iussum on
a level with nominatio, while the Proculians treated i t as having no effect
at al13. The Institutes speak of the question as only finally settled by
a collstitution of Justinian4. On the other hand, texts of Ulpian which
have no sign of interpolation treat the matter as quite settleds, and the
only rule laid down in Justinian's constitution is that if a stipulation is
made on the iussum of one master, nominatim to another, the former
will acquire6. The law speaks of this matter as having been much
debated, but, apart from concurrence of the two, treats the recognition
of iussum as settled. The only text in the Digest referring to the
matter, and earlier than Ulpian, is one by Pomponius, the curious
language of which suggests, first, that not all Sabinians, but only some
named Sabinians, allowed force to iussum, and, secondly, that they were
not sure of it : they say : posse ei soli adquiri7. The text has certainly
been handled by the compilers. I t is tempting to treat this text of
Pomponius as shewing adoption by some Sabinians of the view that
iussum was effective, that of Gaius as shewing the adoption of this view
by all Sabinians, and those of TJlpian as shewing acceptance by all
jurists. But such exactitude the texts are not strong enough to permit.
If iussum concurs with nomihatio, i.e. a master orders a contracts,
and the slave contracts in the name of another, all we know of antejustinianian law i d that there were disputes. Justinian settles the
matter, but his enactment contradicts itself, and commentators from
the Glossators on have disagreed as to which line he takes. The most
generally accepted view, i.e. that if the direction was to contract in the
name of the iussor this prevails, but if i t were a mere direction to
contract, the nominatio does, is a mere plausible guess. I t has no logical
basis, but i t may have approved itself to Triboniano.
I t must be supposed that iussum could not be by ratification: the
common acquisition once completed could not be varied by one master.
Iussum here means direction to the slave: it has no close connexion with such ivssum as
bases an actio quod iwsu.
'Iu.3.28.3; D.7.1.25.6; 45.3.5-7.~7.
G. 3.167 a.
4 In. 3. 28. 3.
7. 1. 25. 6 . 45. 3. 5, 7.pr. See Salkowski, o cit. 93, 98.
0 C. 4. 27. 3.
45. 3. 6. b e for discussion of this text, ~al%owski,
op. cit. 91 sq.
Either in his name or without this instructiou.
See Salkowski, op. cit. 96, 98, for this and his own dserent hypothesis.
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We can now return to the general principle. There are several
special cases to consider?
(i) Treasure trove. Here the rule is that if a common slave finds
treasure in a third person's land, the finder's half is divided amongst
his owners, pro portione2. This is clear, but the following text says that
if it is found on land of one owner, both the owner's half and the
finder's half go to the owner of the land3. Principle seems to require
that he should take only his share of the finder's half. Salkowski holds
that the rule stated is to be confined to the case in which the treasure
is found during work ordered by the owner, which would put i t on
level with acquisition iussu unius domini, with which the text expressly
compares it4.
(ii) Hereditas. If a common slave is instituted his masters are
entitled pro portione5. I n strictness as there is only one institution
there should be only one entry. But the slave can enter either a t once
for all or separately for each owner who authorises entry. We are told
by Paul that the right of entering separately is not based on any theory
of testator's intention but is in the interest of the masters, utilitatis
causa, lest delay by one injure the otherse. The effect of entry a t the
command of one is to acquire to that one only to the extent of his
share, with ultimate accrual if the other domini do not order entry
within the period allotted7. Each owner has a separate tempus delibwandi, which of course may not be the same in all cases8. If the
slave has entered under the orders of one master and is afterwards
freed, he can himself enter on his own account for the other halfg. This
must be true only if the time allowed to the other master for deliberation
has not expired : whether he had a new time or only the residue of the
old is not told us.
All this looks very like treating them as distinct institutions. But
this is negatived partly by the rule that he could enter once for all, but
more obviously by the fact that, if the slave has once entered, the death
of another master without ordering entry will not make a caducum.
But there are traces of the view that they are distinct institutiones, in a
certain conflict as to substitution. If one is instituted for several parts,
he cannot take one and refuse the other, whether anyone is substituted
to the other part or notlo. In like manner Paul, the author of this text,
says, elsewhere, that if the common slave has a substitute, entry a t the
order of one master bars the substitute, i.e. it is one institutionn. But
Scaevola says that the substitute will take the share of any owner who
1 In

the following remarks Salkowski's exposition is in the main followed.
1 41. 1. 63. 1.
8 h. 1. 2.
4 op. c i t . 3sqq. He thinks the limiting words are purposely omitted as they occur in the
next case.
6 29. 2. 68.
7 h. 1. 67.
6 In. 2. 14. 3.
8 28. 8 . 1 . pr.
0 29. 2. 64.
10 29. 2. 80. pr.
11 h. t. 65.
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does not authorise entry1. This must rest on the view that they are
distinct institutions, and not in any way joint, i.e. the substitutions
be regarded as distinct substitutions in each case2.
general rille is simple : a legacy to a
(iii) Legacies, e t ~ . The
~
common slave goes to his owners pro portioned. But when we get beyond
this there are disputes due to differences of opinion analogous to those
mentioned in connexion with institutions, i.e., as to whether i t is to be
regarded as one legacy or several, whether the individuality of the slave
is to be considered or those only of his domini. Thus if a legacy is left
to a common slave under a condition of paying money, some jurists
think the condition cannot be satisfied per partes, but only by paying
The rule of the Digest given by Paul is that each owner can satisfy
pro parte and so acquire" This is the rule in cases where a legacy is
left to two persons on such a condition-enumeratione personarum videri
esse diGsn6, but not, says Javolenus, where it is left to one, even though
circumstances divide i t so that two stand in the place of the original
legatee7. I t is clear that the legacy to a common slave is for this
purpose regarded as two. So Julian says, if a thing is left to a common
slave, one can accept and the other refuse, nam in hnnc causam seruus
comrnunis quasi duo servi szivlt8. On the other hand, a senatusconsult
under the lex Cornelia de falsis, penalising the writing of legacies, etc.,
to oneself, applies to legacies to a common slave: the name being a
falsum must be struck out, and the whole gift is void! A word cannot
be pro partepro non scr~pto'~.Upon the question of accrual, the dispute
is clearly brought out. I n a legatum per vindicationem to two persons
coniunctim or disiunctim if one refuses the other takes all, each being
entitled in solidurn-partes concursu fiunt. How if the legacy was to a
common slave ? Here on the Proculian view reported by Celsus, there
is no accrual, non enin&coniunctim sed pnrtes legatas,--nam
si anzbo
vindicarent, each will have the part he had in the slavex1. That is to say
that each is not entitled in soliditrn, and limited to a share only by
conc~rrence'~.This construction of tbe gift does not seem inevitable,
but it is accepted even by those who come to an opposite decision on
the actual question, and hold that there is accrual. Julian holds, as
reported by UlpianlJ, that if one of the common owners refuses, the other
gets it all, notwithstanding that they take pro parte domilzica, and not
~ n l k & s k f , ' ~c i~t . . 15. Bnt the last clause may be n hasty interpolation.
* 30.50 pr.
5 35.1. 44. 8.
Salkowslii, op. c i t . 19 sqq.
35. 1. 54. 1. 56.
7 h. t. 56.
8 30. 81. 1.
"48.
10. 1 4 . p ~ . Post, p. 390.
'0 This is in fact the decisive point, which deprives the text of lnuch force i ; ~
this connexion.
31. 20. The reasoning is defective: this would be equally true in a legatuin coniunctinl.
12Cp.32.80; D . 3 5 . 1 . 5 4 . 1 ; 7.2.1.21r.,3; Vnt.F.75,76,79.
l8 V a t . F r . 7 5 . 2 ; D . 7 . 2 . 1 . 1 .
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equally. This, says Julian, is because the persona of the slave is looked
at. That is not very lucid. But the next text in the Vatican Fragments,
laying down the rule that if i t be left to a servus comnztcnis and Titius,
and one master refuses, his share lapses to the other, remarks that this
had been disputed, but the author, Ulpian, approves Julian's view, not
on the ground of ius accrescendi, but because quamdiu swvus est cuius
persona in legato spectatur, non debet perire portiol. I t is curious to
find Julian, who holds that a servus comn~unisin case of legacy qu&
duo semn' sunt2,cited as authority for this view which seems to contra.
dict him.
(iv) Possession3. There is little to be said here. Possession by
one of common owners is possession by all. This must be nomine
onznium4, and applies to retaining, not to taking, possession. There is
no reason to suppose that apart from peculium one of common owners
who had not given iussum possessed a thing held by a common slave
till he knew the slave had it5. In general we acquire possession through
a common slave, sicut in donzinio adquirendo6,which does not mean that
when we acquire the one we acquire the other, but only that the rules
as to the effect of iussum and nominatio, and as to acquisition pro rata
in ordinary cases apply here too.
(v) Acquisition ex re unius. I t is a general rule that the source
of the money with which any acquisition was made is immaterial: the
acquisition is common pro rata. A thing acquired by a common slave
with stolen money is common7. So, obviously, if the thing with which
it is acquired is the property of one owner: still the acquisition is to
all, subject to adjustment by iudicium communi dividundo. This is
laid down in general terms in many textss. I t is immaterial whether
i t is ex peculio unius or with his independent property, uot held by the
slaves. Where an owner hands over property to a common slave on the
terms that i t is to remain his, and the slave buys land with it, the land
is con~mon'~.Adjustment by communi dividundo is of course a remedy
for any injusticel1: the rule is clear. A striking instance apart
from peculium is that of damnum ilgectum. Where a common slave
stipulates damni infecti, it is as if all the owners had stipulated, pro
partibus. There is no hint that the menaced property was itself
1 Vat. Fr. 75. 3-5; cp. 7. 2. 1. 2 and 31. 40 which Salkowski regards as possibly illustrating
the same view.
8 30. 81. 1. He limits it: in hanc causant.
The text refers only to nsnfmcc, but the
reasoning and the rule that the gift is only pro pavte are not so limited.
3 Salkowski, op. c i t . 33--44.
4 41. 2. 42.pr.
6 Zb.
See alsopost, p. 387.
5 41. 2. 1. 7.
7 41. 1. 37. 2. But the text is not without difficulty. It raises the question what kind of
payment suffices to cause the ownership to pass on delivery on a sale.
8 10.3.24.pr.; 41.1.37.2,45; 45.3.28.1.
10 41. 3. 37. 2.
Q 45. 3. 27.
11 There must be difficulties as to this adjustment, where the slave has peculia of all his
owners and is actively dealing with all of them. See Salkowski, op. c i t . 70--73.
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One text raises an apparent difficulty. Julian says that if
slave lends money out of the peculium of one owner, he alone
a
the action ex mutuo2. But as no person can acquire ex mutuo
unless he was the owner of the money lent, this is a mere application of
the principle that what cannot be acquired to one goes to the others.
(vi) Bilateral contracts. TO say that each acquires the rights pro
portiow and is liable in solidurn, de peculio, subject to adjustment by
comnz,uni
dividuldo, does not sufficiently explain the situation. There
is at least one case in which such a subdivision of the resulting rights
is not possible. If a common slave buys, one of the owners cannot by
paying his quota acquire an actio ex empto for delivery of his part4, nor
can he, on paying all, claim delivery of all: he has a right under the
only to a part. If the thing bought has been delivered, there
can be no redhibition unless all consent5. Other similar cases may
arise, e.g., under a sale in which the buyer has a right of withdrawal
within a certain time6,and under the other well known pacta adiecta. The
texts do not discuss these cases. Can one owner claim relief for laesio
enormis? If a common slave lets a house, can one owner forfeit for
non-payment of rent, pro parte, or absolutely, if the others do not wish
to do so ? Probably, in all these cases, all must consent, but there is
no authoritative answer to the questions.
(vii) Intent of the Slave7. We have already considered the question
whether the intent of a slave can vary the effect of a transaction. One
text, dealing with a slave of one owner, and saying that the master
acquires possession through the slave only if the slave intends to acquire
it to him, we have rejected as a statement of the classical law8. The
same point arises in certain texts dealing with common slaves. I n one
text we are told by Paul that we can acquire by a common slave
possession for ourself alone, si hoc agat servus ut uni adquirat, sicut in
dominie adquirendog. Here too i t seems likely that the words si ...
adquirat are a hasty and wrong explanation by the compilers, the cases
in the mind of the jurist having been nominatio and iussum. But there
is One pair of texts in sharp contradiction with each other which need
carefill examination. Ulpian says1° that if one intending to benefit nie
a thing to a common slave of me and Titius, and the slave takes
it either for Titius or for both, then, notwithstanding the intention of
the slave, I alone acquire, just as, if a thing were delivered to my
Proc11rator, with the intent that I should acquire, and he took it for
commonl.

39. 2. 42.
a 45. 3. 1. 2..
12. 1. 2. 4 Salkowski, o c i t . 68-70.
4 21. 1. 31. 8.
h. 2. 7. I; a commorl s&e is sold there is redhibition pro pavte: the effect would not here
be to force part ownership on one who was not common owner before, h. 1. 10.
41. 4. 2. 5.
7 Salkowski, op. c i t . 45-64.
Ante, p. 133.
9 41. 2. 1. 7.
10 39. 5. 13.
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cannot acquire the other does. To bring this rule into operation we
have, he says, to treat the stipulation as two dist'inct stipulations, one
valid, the other void, each for the full amount? This is straightforward,
but it has the difficulty that the transaction is not by the common slave
a t all. The acquisition is made by the slave of A. I t is a bold rule of
construction to avoid the inconveniences which would have resulted if
the claim had been limited to one half2. I t is in fact the Sabinian view
of the effect of a stipulation " t o me and a third person." The survival
of this view into the Digest seems to be due to the fact that the words
are here construed as two stipulations, and not as one, in which case A
would acquire, in the Proculian and later view, only one half. The
Sabinians treat such a stipulation as one, with a name uselessly addeds.
(e) Where a legal rule bars acquisition to one owner, the other
takes all. Thus if a pupillus alienates to a common slave one of whose
owners is his tutor, t h e conveyance to the tutor cannot take etrect, as
he cannot authorise a transaction for his own benefit4. Here too we
have Julian to deal with, and i t is probable that he regarded it as two
transactions, otherwise, as Salkowski says5, the authorisation being pro
parte null, the gift ought to have been valid only pro pnrte. This seems
the only case mentioned6.
Many difficult questions arise where the transaction brings one or
more of the common owners into play on both sides ; e.g. on purchase
by a common slave from one of his owners. The general principle is
that such a transaction is void, so far as concerns the proportion of the
slave which is vested in the other party. If he stipulates nonzinatim or
iussu for one master, from another, the transaction is good, but if he
stipulates simply, the contract is void as to that part of him which the
promisor owns, since a man cannot stipulate with himself or his own
slave. The rest goes to the others'. It is not a case for the rule that
what cannot be acquired to one goes to the other: the transaction is
pro parte wholly void. In one case the slave appears on both sides.
Having stipulated for his master A from his master B, he takes an
acceptilatio for B from A. This is quite valide. If a common owner
1 45. 3.1. 4.
a Salkowski discusses (op. cit. 106 sqq.) the inconveniences which would result from the
other view, since we must assume that the form was not adopted for no reason, but because the
other slave was concerned. He takes a somewhat dserent view of the meaning of Julian's
-.-. 3
103.
6
(op. cit.

z.

5 up. cit. 112.
4 26. 8. 12.
114) discusses the case of a man who writes a legacy to a man of whom he is
part owner: the name being a falsum the whole thing is void, 48. 10. 14. 1. The text has traces
of an earlier view that it may have been valid for the other owner. Julian appears obscurely.
If he held it valid at all he must, it seems, have held it wholly valid as two distinct gifts one of
which had failed. S. discusses other possible cases.
t i mone of his masters though not to
7 45. 3. 7. 1. He may stipulate for himself ~ ~ o n ~ i n a to
himself, 45. 3. 2, 18. 1. See Salkowski, op. cit. 85.
0 46. 4. 8 . 2. No authority on other contracts.
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S.
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pledges his part of the slave to the other this is valid, and will have to
be reckoned with in comrnuni dividundo'. No doubt the slave can do
it himself.
There are few texts dealing with conveyance inter vivos. Where an
owner gives money to a common slave, if his intent is merely to add to
his peculium, held on his account, there is no change of ownership. But
if he gives i t as he would have given i t to a servus alienus, the others
take that share of the gift which they have in the slave2: his own
proportion remains with the donor. Another text, obscure and corrupt,
seems to lay down the same rule3. I t will be observed that the rule
brings about the same result as if the conveyance had been wholly
valid: the owner of the slave has his right share of the thing conveyed,
b u t by retention, not on conveyance. There is another case in the
same range of ideas, but turning on a different principle. A common
slave gives from his common peculium to the wife of one of his owners:
the gift is void in proportion to the husband's share in the slave4.
I n relation to hereditas there are some complications, but as most of
these arise where the gift is accompanied by a manumission, they will
be considered later5. If the slave is instituted without liberty, this is
z ~ talienusu,and he will take, on general principle, a t the command of,
and for the benefit of, his other master. If he is sole heir he takes all,
and his other masters divide in proportion to their share in him7. If
he is one of several hwedes, we.are not told exactly what share he will
take. Salkowskie thinks that as he is sine libertate institutus, the gift
being void as to that part of him which belonged to the testator, the
other heirs can claim nothing, as his owners, through him, for they
acquire him only on entry, and can claim nothing in the inheritance
through him, as he is a servus hereditariusg. Thus his other owner will
acquire through him the whole part of the hereditus which was left to
the slave. I t might be said, simply, that the gift ought to be void as to
the share which belonged to the deceased, so that this part would go by
accrual. But this is not to give sufficient force to Ulpian's energetic
languagelo: the institution is to be regarded as if he were a .rervus
alienus. Paul uses the same expression-ut alienus-in laying down
the rule that if I institute my co-owner and a common slave, sine
libertate, this is validn. The rule seems to be that i t is construed as
instit~tioof a servus alienus for all purposes".

' 10. 3. 6.9.
' 24.
1. 38. pr.
Iu. 2. 14. 3.

S h. t . 17.
Vast, Ch. xxv.
6 U l p 22. 7, 10.
cit. 16.
29.2. 43. See however, ante, p.8 op.
259.
lo UP.2.2. 7, 10.
28. 5. 90.
l2 And, thus there is no reason to appeal to the obscure rule as to sewi hereditan'i.
A
hereditas 1s left to me. I direct a yervug eocznlunis of me m d the hereditas to enter. I acquire
the heredatas, but here he is doing only a ministerial act, 41. 2. 1. 18.

a 41. 1. 37. 1.

"

392

Acqzlisitions from one of joint owners

[PT. 1

I n legacy the rule is clear that where a legacy is left by one of his
owners to a common slave, the other owners take the whole gift, not
merely the proportion corresponding to their shares, dividing it in
proportion to their shares in him1. The reason for this is differently
given by different jurists. Julian says i t is because the other owner is
the only one who can acquire a t the time of dies cedens2. But this does
not explain why it is not void pro parte as a gift inter vivos would be.
I n another text the same point arises, and Cassius is cited and approved,
by Paul, as saying much the same thing, i.e. that it is to be treated as a
case where all goes to one owner because the other cannot acquire3.
This, as Salkowski says4,is simply giving the rule as a reason for itself
Why is i t construed not as gifts inter vivos from one master are, but as
gifts from third parties are, whcre from some cause one owner cannot
acquire? We know that the reason for this last distinction is, that in
the case of gifts from an outsider there is no fundamental invalidity in
the gift, but only in the receiver, so that the whole thing may conceivably be good, while, where the donor is one owner, the part of the
transaction which is with himself is necessarily void, so that the gift
fails pro partes. Why is not this role applied here ? The answer may
be that we have here an instance, not isolated, of the extension to
legacies
of a rule laid down for institutions. The common slave is
ut alienus for this purposea, and is regarded as belonging to the other
owners. This is expressed in a well-known text by Sabinus, Julian,
Pomponius and Ulpian : it is acquired not propter comnzu~~imzem
sed ob
sw.am partem7. There is not the same tlieoretical difficulty that
would have arisen in institutions. on the other construction, but here as
elsewhere tlle same rule of construction is applied to all parts of the
same document. The same thing is done in relation to the effect of
imvossible conditionsa. The result is reasonable : it is unlikely that a
testator who left money to a slave held in common with X meant his
heir to share it9.
CO-heirs of an owner are co-owners of a special kind, but the most
important and special rules arise where they do not succeed to the
slave himself.
I n regard
to
the Aedilician actions, as in the case of co-vendors,
there can be redhibition to the heirs of a vendor pro parte, singlyI0,and,
8 35. 2. 49.1"'.
33. 5. 11.
G Ulp. 22. 10.
A?zte, pp. 390, 391.
7 17. 2. 63. 9. Salkowski's explanation is rather abstract: he regards it as material that it
is llot acquired till elltry (op. cit. 28-31).
It may be ilote11tliat Paul tells us that if a co-ornuor
makes hls socius sole lieres and gives a legacy to a common slave this is void: he is a slave of
tlle heres, 28. 5. 90.
In. 2.14. 10; D. 28. 7. 14; cp. G. 3. 98 as to t l ~ edispute between the schools.
So injideiron~nzisua,35. 2. 4 9 . 2 ~ .
'0 21. 1. 31. 10.

33. 5. 11; P. 3. 6. 4.
' op.
eit. 29.
1

2

3
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,o,versely, if there are several heirs to a vendee, they cannot redhibit'
all consent1, lest, as Pomponius says, the vendor be put in the
awk\vard position of having the thing returned pro parte, while another
heir claims damages. On the other hand if the slave be dead or
redhibited, they may sue singly for any damage done to thema. As
they must sue together in the actio redhibitoria, Pomponius thinks it
best for them to appoint a conimon procurator ad agendun~~.If one
co-heir or a perSon for whom he is responsible has made the slave
worse, culpa or dolo, since this bars redhibition unless satisfaction is
made4, the others can claim for the damages in the izdicium fanziliae

erciscundaeq
There can be no noxal action between them, and thus if a slave of
the ILereditassteals from an heir he has no actio-firti, his remedy being
iudiciunLfamiliae erciscundae for simple damages, or surrender6. Each
heir is liable noxally, and if he has defended, and rightly paid, he can
recover pro parte in the same way7.
I n relation to contractual liability, the point of interest is that if
the slave is freed or dead or legated, sine peczilio, they are not common
owners, but they succeed, together, to the liabilities of the owner. As
the slave is not common, and they may have nothing in common, they
may have no iudicium communi dividundo, and as the iudicizcm familiae
erciscundae can be brought only once, this may not be available for
distribution of losss. Moreover on general principle, debts are divided
pro rata, among the heirs. Thus, while common owners may be liable
in solidunz, ex institoria, the heirs not holding the slave are liable only
pro parteg. So in the actio de peculio, where the liability is only
alLnua owing to the death or freeing of the slave, the heirs may be
sued all together or singly, but in this case each is liable only so far
as his share of the peculium goes, and cannot deduct what is due to
other heirslo. If the slave himself is one of the heirsll, he is liable to
be sued as such, de peculio, but he cannot be liable personally as a son
would be1?. Coheredes can sue each other de peculio (though common
Owners cannot), but, apart from ownership of the slave, only like other
creditors, pro partelJ. This applies only to debts due to them personally:
even if the slave is left to one of the heirs, there is no actio de peculio
for debts to the estate: these might have been deducted in handing
Over the ~eculi?lm'~.
SO in the actio de i n rem verso a heres is liable
pro W r t e for what was rersrcm to the deceased, though he is of
liable as to what he himself has received15.
h. 1. 5, 7.
2 h. 1. 6 .
". I . 5, 9.
4 r l ~ b t ep.
, 61.
21. 1. 31. 9.
"0. 2. 16. 6.
7 h. 1 . 25. 15.
'h.t.20.4;14.3.14.
914.3.14.
10 15. 1. 14, 27. 3, 30. 1.
11 15. 1. 30. 2 .
I' P. 2. 13. 9 ; C. 4. 14. 1. 2 ; D . 15. 1. 30. 2, 3 ; 16. 3. 1. 18.
'"5.
1. 29.
54, 68. See as to the difficulties, ante, pp. Y'Osyq., alldpoat, App. 11.
'' 15. 1. 30.
1.
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FOREGOING INTERESTS.

The texts deal mainly with questions of acquisition, and they are
fully discussed by Salkowskil : a few remarks will suffice.
(I) Joint usufructuaries and boizae @ei possessores. I n the range
of contractual liabilities complicated questions might arise, but they
would be matters of account rather than of law, e.g. in the actio
tributoria, where, the slave having a common peculium, one alone of the
holders or fructuaries knew of the trading. But there is no authority
on this or on noxal rights or liabilities. As to acquisition i t is to be
remembered that neither nominatio nor iussum can make a fructuary or a
bonae jidei possessor acquire beyond the two causae2. So, one cannot
acquire ex re of the other holder, or ex operis beyond his share. If then
he stipulates ex operis simply, they acquire pro rata. If he does i t
nominatim for one, that one acquires pro parte : the rest is void, for the
nominatio excludes both the owner and the other holder3. There is no
logical reason why iussztm should have had the same effect, but the rule
of later law may have been so-iussum pro nomine accipiinus4. As to
acquisition ex re, there is some difficulty. What the slave acquires
ex re utriusque they take pro parte, unless he expressly names one, or
i t is iussu unius, in which case all goes to that one, subject to adjustment
by iudzcium communi dividundo ( u t i l i ~ ) ~This
.
a t first sight seems as if
one was acquiring ex re alteri~is. But i t is impossible to say to what part
of the affair the particular acquisition referred : the whole res concerns
him!
But apart from itissum or nominutio, what exactly is meant by
pro parte? I n proportion to their interest in the slave, or, as Salkowski
thinks?, in the business ? This would be convenient, but i t rests on an
assumption which would be fatal to the rule just laid down as to the
effect of nominatio, for i t requires, since nonzinutio is privative only,
that the named person shall acquire only to the extent of his interest
in the concern. More probably his interest in the slave is the decisive
point, subject to adjustment. No doubt they were often the same.
There is another question. If it is ex re un,ius, and there is no
iussunr or nominatio, the other can acquire nothing. But does all go to
the other fructuary, or does he acquire only to the extent of his interest
in the usufruct, the rest going to the dontinus ? I n later law it is clear
that all goes to the fructuarya. An earlier view limits it in the way
suggested. Scaevola is cited as holding both viewsg. The doctrine which
1
3

5
6

8

op. cit. 237sqq.

a Ante, pp. 349, 363.
Ante, p. 349.

45. 3. 24.
45. 3. 32, 33.1. Salkowski, loc. cit. takes a dierent view of the effect of this text.
Ante, p. 343.
7 op. cit. 244, 5.
7 . 1 . 26. 6 ; 45. 3. 19.
"bid.; 41. 1. 23. 3.
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is rested on the view that the dominus cannot bc concerned,.
.frUctuarii, and that what one fructuary cannot acquire
ss it is ax
must go to the other. The argument is rather ill put, but the result is
convenient and nlay bc supported in another way. An acquisition ex re
is not like one es operis, ie. it is not from a causa to which the other
pasty is in *art entitled, and thus there is no reason for applying the
same rule*, and making it in any way dependent on the division of the
usufruct. The other view fails to take account of this distinction2.
There was never any doubt that if i t was iusszc or nominatim to the one
whose res it was, he acquired the whole3.
(11) A person not entitled holds the man in good faith, as usufructuary The guiding principle is that he cannot acquire more than
if he were a real fructuary, nor than any bonae jdei possessor can
As their acquisitions are the same, there is nothing to be said.
(111) A person not entitled is in possession in good faith as a
comrllon owner. The rule is the same5, but here i t is a real limit.
Though the acquisition is wholly ex ye eius, he can by the rule acquire
only pro parte, as that is the rule between common owners. No doubt
adjustment is made by communi diwidundo (utilis).
(IV) There is an existing usufruct, but there is an adverse bonae
fidei possessor6. I t would seem from what has been said7 that the
fructuary can acquire only ex re, a t any rate we are riot told that
acquisition ex operis will avail to keep the usufruct on foot. The bonae
jdei possessor will acquire ex re and ex operis. The fructuary can
hardly acquire possession ex re, for the slave is in the adverse possession
of someone elses. If the slave stipulates, ex operis, nominatim for the
fructuar~,this will exclude the possessor. But it does not seem that it
ought to entitle the fructuary, for that he should acquire the whole of
it as the result of nominatio implies that he would have acquired sorne
of it, apart from nominatio. Salkowski, however" takes an opposite view
on this last point, on the ground that the fructuary could have acquired
ex operis but for the concurrence of the bona j d e i possessor, which is
excluded by the nominatio. This gives nonzinatio more than a privative
effect.
(V) One of common otvners has a usufruct or bona jide possession.
The matter is discussed in only one textlo in which Paul says, subP

i.e., that in 45. 3. 24.
Salkowski rests the same view on another basis. He gives a necessarily somewhat
h ~ ~ o t h e t l c aaccount
l
of the causes and histories of the two views, op. cit. 247-262.
7. 1. 25. 6 ; 41. 1. 23. 3. See also Iiuntze, Servus Fructuarius, 55 sqq. Each of joint
fructuarles or possessors may be sued depeculio, being liable only to the extent of the peezrliun
I" hs hands.
Suing one releases the others, subject to a right of restitutio actionas, 15. 1.
32. Pr. Post. Ann. rr
41. 1 . 54.-%.
5 Ibid.
6 Salkowski, op. cit. 243.
Ante, p. 360.
Arg. 41. 2. 1 . 6 .
9 op. cit. 244.
lo 45. 3. 20. 1 ; cp. 7. 9. 10. Fully discussed by Salkowski, op. cit. 237 syq.
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stantially, that if a slave who belongs to two, and is in the bma fide
possession of one of them, stipulates a t the order of the possessor, in
utriusque, they both acquire. This cannot be right: a common owner,
jubens ex re utriusque, acquires i n s o l i d ~ m ' :he cannot have acquired
less because he was also s bonae $ei possessor2. Paul ignores either
the common ownership or the iussunh. The common owner milst have
acquired i n solidurn, subject to adjustments. With nominntio the
result would be the same, as also in the unlikely case of i.riss~cmor
norninatio of the non-possessing owner. Apart from nominatio or
iussurn, if i t is ex operis, or ex re possessoris he alone acquires.
Otherwise i t is divided. The fact that the res is also common does
not affect the matter, at this stage, though it is material in the
ultimate settlement4.

,,

PART 11.
ENSLAVEMENT AND RELEASE FROM SLAVERY.

Ante, p. 383.
a The matter of the stipulation is doubtful on the text: the obscurity does not affect the
1

present point.
3 E'amiliae e~eiscundaeor hereditatis petitio. See Salkowski, loc. eit.
4 Salkowski enters on conjectural calculations which seem to imply (1) that a part fructaary
acquired ex re stia only ill the proportion to which he was fructuary, which was not the rule of
later law, and (2) that the shares in the res communis would affect the matter, for which there is
no evidence, ante, p. 394.

CHAPTER XVII.

J U S T I N I A N ~ classifies the Modes of Enslavement as being either Iure
Ge~ztiun~
or Iure Civili, the former being those conceived of as common
to all States, the latter as peculiar to Rome. According to the
Institutcs, birth is not strictly under either of these heads: the
classification is applied only to those \vays in which a living person
becomes a slave. In the Digest i t covers birth as well2. Gaius speaks
of the rule as to birth as being itire gentiztm" the distinction is clearly
classical. It should be noted that it is only as to their general principle
that any of these rules can be said to be irlris gentium. In relation
both to birth and to capture, the Roman law had many special rules.
The distinction is of no great practical importance, but i t is authoritative
and convenient.

MODESOF ENSLAVEMENT,
IUREGEI\'TIU.II.
These are two in number :
(1) Capture in war. This has already been discussed4. I t ~ V E L ~
found convenient in considering the legal position of a captiuus to treat,
in anticipation, all the law of the topic.
(2) Birth. This is, in historic times, by far the most important of
the causes of slavery. The general principle is simple. The child born
2
4

1. 5. 5 . 1 . Marcian.
-inte, pp. 291 999.

Cases in which child of Ancilla .is free
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the condition is satisfied, ~t is free even if the mother nevei actllally
became fi ee, owing to captiv~ty' or condewmatzo? The superr enlng
slavery which bars the mother's liberty is not allowed to prejudice the
child I n the first case the I~bertywill take effect by postlzmznzurn,
even though the child was not conceived till the captivity had beguns
It is unlikely that this is also the case where the mother has been
condemned there is in that case no principle of postlzmzxzzcm to help
i t out There never was a time duiing gestation in which there was a
spes lzbertatzs
(c) Gaius4 tells us that, by the doubtful lex Latina already mentioned, male issue of a freeman and a n anczlla whoni he thought free
mas zngenz~zcs Vespasian repealed this rule, though he left the other
(d) By a Sc SilanianumVhe inheiitance of a man who is Supposed
to h a t e been killed by sonleone of his household may not be entered on,
or his will opened, till an enquiry has beeu held6. If, during the delay
thus caused, an anczlla, freed by the will, has a child, Justinian decides,
settling certain doubts, that if the will ultimately takes effect the child
so born is an zngenuus7
(e) If the mother is a slave a t the time of the birth, but aheady
entitled to her freedom under a Jtdezcommzssum the child is an zngenuus
if the delay is due to the fault of the $duczarzuss, the mother having
demanded the manumissions, but not if if is an unavoidable or purely
accidental delaylo If in case of fault, the mother has not demanded it,
the child is a slave, but the mother is entitled to have i t handed over
to her for manumissionu, and the same rule applies wheie the liberty is
not strictly due, because the heir had delayed entry so that the child
shall be born his slave Here too she is entltled to have the child
handed over for m a n u m i s ~ i o n ~ ~These cases will alise again for

(f) If thexe is a direct gift of liberty by will to a woman, and the
heir delays entry, a c h ~ l dborn to her d u i ~ n gth* deldy \ti11 be declared
fiee on apphcation to the Praetor, on the same p r i n c ~ ~ l eass in the
case of jide~commzssunt~~
(g) If there 1s a direction that freedom is to be given to an unboln
person, Justinian decides settling doubts that the child shall be fiee,
whether the mother is still a slave or not15
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( A ) If a manumission is of a sort that 1s valid only on cause shewn
before the co~aszlzun~
and a child 1s born while the enquiry is in progress,
1s
zngenuus
if the manumission is ultimately allowedl
the
( ) Another possible case 1s suggested by a constitution of Justinlan.
He enacts that an anczlln whom her owner has treated as a concubine
till his death is free, and her children are zngenuz The enactment 1s
obscure i t may be that the gift 1s retrospective, in which case the
z,gmrcztas of the children is not exceptional2

We pass now to the zure czvzlz causes of enslavement Several of
these belong to early law, and do not really concern us Such are
Furtzcnz rnanzfestunz By the X I 1 Tables, while a slave who was
caught in manifest theft was scourged and thrown over the Tarpeian
~
~a freeman
~
k was
, scourged and addzctus to him from whom he had
sklen3 Galus, speaking of the addzctzo, says that the Veteres were not
agreed as to the exact effect of this, whether he became a t once a slave,
or was In the position of an adzudzcatus4, who would not become a slave
till aftei some delay, and then was sold trans Tzberzm I t 1s idle to
attempt to settle what was controverted among t h e early lawyers themselves, but ~t is not easy to see what the delay could mean here
Aulus Gelllus, quoting Sextus Caecilius, speaks of it as zn servztutem
tradztzo, and seems to imply that the man remained as the slave of the
injured person5 I n any case the punishment was capztalzs, and reduced
him ultimately to slavery But the whole rule fell into disuse when
the Praetor introduced the fourfold penalty6
(b) Evasion of t h e census Persons who were zncensz were liable
to be sold by the ~ u b l i cauthority7. The object of t h ~ was
s
to p u n ~ s h
avoidance of taxation I t became unimportant when the State ceased
to tax czves, about 1G6 B c , and passed into oblivion with the census
itself a.
(c) Evasion of milltary service. Gaius, whose text is imperfect,
and Ulpian, do not mention this I t might be by evasion of the census,
or by desertion, or by self-mutilationflffenders were sold, piesumably
trans Tzberzmlo
40 2 19 A mllior under 20 could free matnmoflaz causa He must marry the woman
Wthl~lSIX months If she 1s pregnant when freed, and a chlld 1s born before the rnarrlage Its
btatus
mfl depend on the event, marrlage or not Post Ch XXIII
a
b 4 4 3 Apparently part of a comprehensive enactment, mrunly declaratory
Aul bell 11 18 8
4 b 3 189
Aul Gel1 20 1 7 It IS posslble that a practice of redempt~onon payment of fourfold may
haye exlsted
6 G 3 189, In 4 1 5
(T 160 Ulp 11 11
See Cmero, Pro Caec 34 99 and D ~ o nHal 4 15
Cuq Instlt Jurld (Ed 1) 1 542 Galus Says ~ n d e r ndesuetudtne abolztum est
See
'ivy 44 Clcero holds (Pro Caec 34 99) that the state IS not depr~vlngh ~ mof h ~ llberty
s
(110
can do this) Lut that by not puttlng h ~ uarne
s
on the roll he has abd~catedhis rights A s to
this
Mommsen, btrafreclit 945
3 See referelices ~n Wlllems, D r o ~ P
t R 117
4g ~ 6 T ~ l ~ l g shews
e s t it t i have been long obsolete there 1s no trace of lt 111 the Emplre

'

140 7 6 1
?. 11 I pr
4G185
5 411tep 94
7 C 6 35 11 He d ~ dnot h e ~ edeal wlth
fieedom m111er a $dez~oa~niasauel
"522,381611
3 8 1 7 2 3 , 4 0 5 5 3l o
0 4 0 5 261,C 7 4 4
11 40 5 Lb 1
12
14
1J Post, Ch XX\II
1. C 7 4 14, poat, Ch x x ~ v

1 2
GP35,D295
tlle case of an ancalla entitled to lmmedlate
y h

C 7 4 3 P 2 2 4 4
The texts clted base the lult on niora
40 5 a3
Pelhaps due to Ma~ccllus,40 5 5a 1
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( d ) A judgment debtor might ultimately find himself sold into
slavery1. The position of the iudicatus in early law is in some points
obscure, and as, so far as these provisions are concerned, the system was
very early obsolete and belongs to quite another branch of the law it is
unnecessary to discuss it2.
There were other causes of enslavement which continued to exist in
law (though some were obsolete in practice), till Justinian's time, and
were abolished by him.
(a) By the lez Aelia Sentia certain degraded slaves were ranked,
on manumission, not as cives, but with the dediticii. Among their
disabilities was the rule that they might not inhabit (morari, habere
domicilium) within 100 miles of Rome. If they did SO,they and their
goods were to be sold by the public authority, on the condition that
they were to be kept beyond that limit, and never freed: if they were
manumitted they were to become servi populi Romani3. We are not
told how they were to be dealt with if brought by their purchaser
within the forbidden area. I n the later law dediticii altogether
disappear, and Justinian, remarking that no trace of the class is left
and that it has become vanum nonzen, definitely abolishes it4.
(b) Lib& ezpositi5. Children exposed did not become slaves in
classical laws. But there was a tinle, during the later Empire, in which
a harsher rule prevailed7. Constantine enacted that one who charitably
reared a boy (or girl) who had been exposed in early infancy by the father
(or owner), or to his knowledge, might bring him up either as his child
or as a slave, and the real father (or owner) should have no right in
hima. We are here concerned only with those who were actually freeborn. This rule is perhaps that referred to allusively in an enactment
of 366, which speaks of persons who become slaves bello, ~raemio,
coniunctioneD. I t is a reward to the charitable fosterer. I n 374 the
practice of exposing children was forbidden in very general terms. But
though the statute speaks of an existing punishment, apparently severe,
the rule must have been disregardedlo. Justinian provided that no one
who reared a child so exposed should have any right to claim him as a
1 Aul. Gell. 20. 1. 47.
2 Other cases mentioned by Cicero (de oratore, 1. 4 0 ; Pro Caec. 34. 98) do not concern us.
Mere arbitrary condemnations by Emperors in specific cases are om~tted. Mommsen, Strafrecht,
858. The rule that seems to have developed in Asia of e~lslavi~lg
those who conceal fuzcgitivi
is
not Roman. Syro-Roman Law Book, Bruns-Sachau, 215.
4 C. 7. 5.
8 G. 1. 27, 160.
5 See as to the sale of children so found, blitteis, Reichsrecllt und Volksrecht, 361.
6 See the two cases iu Suetonins, de Grammaticis, 7, 21, especially the later. When freed
(and before), they were iagenui. See also, Pliny, Litt. Trai. 65, 66. Blair says (op. cit. 44) that
in earlier law they were enslaved, but the authorities amount to little.
7 Roby, Rom. Priv. Law, 1. 46; Wallon, op. cit. 2. 19 and 3. Ch. 10.
8 C . Th. 5. 9. 1, 2. Cp. C. 8. 51. 1 . It seems from C. 5. 4. 16 that under Diocletian they
were free.
10 C. 8. 51. 2. Avdmadversio.
9 C. Th. 4. 12. 6.
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slave or ad scrip ti ti^^, but that such a child should retain his status as
an ingenuusl.
Colon; fugitivi. These were an administrative difficulty: there
is much legislation as to the penalties they incur. A constitution of
constantine says, of such fugitives, that in servilem conditionem ferro
ligari conveniet...ut oficio qzcae liberis congruunt merito semrilis condemnationis compellantur implere2. This is not very clear : the
interPTetatio treats i t as meaning actual slavery. I t is not found in
~ ~ ~ t ilegislation.
~ i ~ n ' ~
The
case
of sale of sanguinolenti who were issue of a forbidden
(d)
union with a barbarian, which was obsolete under Justinian, must be
mentioned here, but will be treated in connexion with the general case
of sangui?~~lenti'.
Two cases of greater importance remain.
(e) Semi poenae. The general rule may be shortly stated thus :
a person convicted of crime and sentenced in one of certain ways
suffered cap'tis dernimutio nzaxima, and became a slave. I t was
essentially capital punishment4, and the capitis deminutio had all its
ordinary results. I t occurred a t once on the final condemnatio5, when
there had been no appeal, or when an appeal had been decided against
the accused6, or in some cases when the Emperor had confirmed the
rejection of the appeal7. The sentence must be one legal in relation to
both the person and the crime. Thus the man was not a servus poenae if
the magistrate had no jurisdiction or if he, being a decuho, was sentenced
to a punishment not legal in regard to that classa.
I t was not every capital punishment which reduced the criminal to
penal slavery. Anything which deprived him of civitas was capitals:
many cases were punishable by publicatio and loss of civitas, and
nothing more. A man so punished was not a servus poenae: he lost
quae iuris civilis sunt but not quae iuris gentiumlO. Such a punishment
was deportatiol1. Opus publicum perpetuum, which meant road making
and the like, was on the same level12. I t was an ordiuary way of
punishing the lower class of freemen, but i t could not legally be applied
to decltriones on the one hand or to slaves on the other1$. Such also
C. 8. 51. 3 = C . 1. 4. 24. The text says nothing of any claim of the true father: its
lanfWge strougly suggests that there was nopatnapotestas in anyone.
A C. Th. 5 . 17. 1. 1.
A good a s . reads non congment. Mommsen ad h . 2.
Post, P. 420.
48. 19. 2. pi-.
28. 3. 6. 7, 8.
6
48.19.2.2.
28. 3. 6. 9. As to time limit and other restrict~onson appeal see 49. 1. 1-13; P. 5 . 33.
2% 5. 6. 10. Post, p. 405. Accused is not to be condemned in absence: notice must be
by the magistrate 1x1 his district. If he does not appear in one year from the publication
notice his gooda are forfeited to the Fisc, and in the meantime living things and other
perishables may be sold. But he does not become a servuspoenae, 48. 17.
48. 2 ; 48. 19. 2. pr. Mommsen, Strafrecht, 907.
10 48. 19. 17.
C.9.47.l; P.5.17.2.
la C. 9. 47. 1 .
IS 48:
34. Pr.; C. 9. 47. 3. Opus publicum was usually temporary, and thus not capital
and not Ulvolving loss of testamenti factio, 48. 19. 10. pr., 23. 1, 34. pr.; P. 3. 4 s . 9. In 48. 1.

'
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were prosmptzol and aquae et zgnzs znterdzctzo2 I t was essential to
servztus poenae to be lifelong, and thus i t did not result from condemnation to castzgatzo or mncula3. Even condemnation to perpetual
chains did not involve it, for though such punishments were not
unheard of, they were always unlawful4 Impr~sonment was not a
recognised mode of punishment. carcer a d contznendos homznes no,
a d punzendos haberz debet5 I t s essential purpose was the detention of
persons accused of crimee And though condemnation to woik in the
mmes was a typical case of penal slavery, condemnation to help the
miners (ad mznzsterzum rnetallzcorum), or even a d rnetallunr, for a term,
was not servztus poenae, and thus children born to women so condemned
were free7. The most usual f o m of penal slavery was that resulting
from condemnation zn metallurn or a d opus metallzs, the latter being a
little lighter in the matter of chainsg These were essentially perpetual,
and if the sentence were expressed in terms which made the punishment
temporary, i t was construed as mznzstenum metallzlO,and thus a a s not
slavery There was no system of ticket-of-leave, but Antoninus Plus
provided that old and infirm prisoners might be released, after 10 years'
service, if they had relatives to look after them" Another form of
penal slavery mentioned in the Digest is ludum venatorzum This
was a lighter punishment, involving hunting, with arms, wild beasts in
the arena, applied to young offendeis who had incurred capital liability.
I t involved some training and skill, and little danger, and on this account
some jurists doubted whether it were really penal slavery But i t was
perpetual, and t h e Digest is clear1'
A death sentence also involved penal slavery for the interval between
sentence and death13. This is not quite so empty a statement as i t
seems The Roman law had a number of forms of execution, eg.
beheading, a d gladzum (or a d ferrum) tradztzo, crucifixion, burning
(of late introduction), etc.I4 Even in these cases there might be an
appreciable interval, for i t was not unusual to keep condemned men in
order to extract from them, by torture, evidence against othei men15.
9 10 pr a slave refused by h ~ master
s
after p u n l a b e n t 1s sent to opus p u b l ~ c mzn perpeturbm,
but th~s1s not exactly punlslunent
1 C Th 9 42 24- Aquae et zgnzs anterdtctao though ment~onedIU the
a P 5 17 3 26 3 29 1, G 1 90 etc
D~gest(1 5 18, 48 1 2) and Code (C 5 16 24) 1s superseded by other punishments In later

law 48 19 2 1
3 48 19 10 pr , 28 4, 33, 34
5 48 19 8 9
4 P 5 4 22, 5 18 l , C 9 47 6 10,D 48 19 8 13,35
6 C
11 7 3 As to ~ t use
s ln coercztzo. Mommsen ov cat 48
- Th
-- 7 48 19 8 8,28 6 If no term was stated, temporary ci~ldemnatlonwas for ten years
a 48 19 8 6, 36 Work zn c d c a n a vel sulpurana was zn metallo, h t 8 11
J h t 8 b
10 h t 28 6
11 h t 22
For a full account of penalt~es,Mommsen Strafrecht, 949 sqq
12 h t 8 11,12
As to the use of the word anwnadvertere m conrlexlon w ~ t hdeath
13 28 3 6 6 48 19 29
sentences Mommben btrafrecht 911
I r P 5 17 2, Coll 11 6,7,8, C Th 9 7 6 , D 28 1 8 4 , 48 19 2 8 p r Mommsen~
op cat 911 sqq
15 48 19 29
Statutory rules fixmg mlnlmum delays, Mommsen, op czt 912
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law required those condemned a d gladzunt to be
~~t the
the
year, a ~ u l ewhich no doubt applied to other
destroyed
modes of direct execution and existed in the later law as well1 There
are honever two cases which are on a different footing These are
condemnation to the arena, to fight either as a gladiator or with wild
beasts The former punishment was abolished by Constantme for the
Eastern Empire In A D 325' I n the West it continued till 404, when
Honorlue put a stop to such shows on the advice of Prudentius, on the
occAslon of the death of Telemachus, a monk who was stoned to death
in the arena while exhorting the gladiators to peace3 But condemnation
bestzas, a very common punishment in classical times4 and
later5, is repeatedly mentioned in Justinian's laws6, and perhaps was
never abolished I n these cases much time might elapse between the
condemnation and the death Thus Ulpian tells us that after three
years in the arena they might be released from further service, and if
having earned this they continued for two years more, they i n ~ g h get
t a
complete pardon'
Freemen and slaves alike might be servz poenaea, but the law was
not ahke for all Slaves were in general more seveiely punished than
freemeng, and, apart from this, there were many special rules on this
matter, whlch varied no doubt from time to time Thus though death
~
and other capital punishments might be inflicted on d e c u r z ~ n e ist~ was
essential that the matter be referred to the Emperor before i t was
cariied out", and the same rule seems to have applied to r e l e g a t z ~ ' ~
But to degrading punishments they could not be condemned a t all1&
Thew ascendants and issue were similarly protected1" and the protection
covered children born before the decz~~zonate
began, or after i t ceased, piovlded they were conceived before its end15 The practical result is that a
d e c ~ - ~could
o
rarelq become a seruus poenae The only possible case
left Is that of death per gladzunt But there is a sweeping rule laid
P 5 17 2 Coll 11 7 4
C Th 15 12 1=C 11 44 1 J Gotllofre(1us thlnks he forbade glad~ato~~al
shows
a1toget1ler, argnillg from the word ontntno but the next ler heats s u ~ l lshows as stlu In
exlbtellce and G quotes from L~bannsan account of them at Ant~och 111 328 Probably 8s a
Pu%sh!nent this was never commoll
" 'rheodoretus H ~ b tEcc c ~ t e dGothofredus, lac czt
P 5 pars Coll 11pa*s
s c ~h 9 18 i(=C 9 20 16) etc
111 1 11 3 C $I 47 1 2 D 2s 1 8 4 , 48 19 11 3 12 29 31, 49 l b 3 10 4 1, 49
18 1. 4,
Coil 11 7 4 Constal~tl~le
s enactlllent (C Th 9 18 1) that for oeellces under the ler
Fallla a fleeman bllould be made to hght as a gladlator
the terms that before he could defend
himself lie sllould be gladzo ronsunzptus 14 really a dlrect~onto executeper o l a d ~ ~ ~ n l
9 47 11 14 2 '3 See ante p 277
Y 48 19 16 3 , ante, p 93
lo C Th 9 4 i 24 = c g 49 10

'

'

"

48 8 16 winch exempts persons hohlmg any hollol

See also 48 19 27 1 2
Ihzd
f i u q t l b ~medz
q
n~etallton,opuu rne(nllz or s~zltzstelzu~,l
n~etallzjulca bul11ulg fightl~lgwith
YtC
Such ~ e l l a l t ~aele
e ~ alte~edor discharged by the Emperor Even Opus publzcum
forbl(Ide11 C Th 12 1 47 HO c 9 47 3, g 1 2 , D 48 19 9 11
l4 48 19 9 12 13, c 9 47 9,12
l5 48
9
15 30 2 2 2, 3 6 A child conceived and born durlrlg temporaw relnoval
lromthe o ~ d owas protected, though h ~ father
s
dled before the t ~ m eexplred, 50 2 2 5
la

Penal Slavery : Special Cases
down by Hadnan that a death penalty was not to apply to a decurzo
except for parricide' It may be that this, like those already noted,
only a requirement that t h e Emperor must intervene before i t could be
carried out
Certainly another text contemplates a death penalty
under thiq condition2. I n any case i t is clear that these peisons could
not be ordlnary servz poenae
Mzlztes and veteranz and their children were in much the same
position they were not punishable by metallurn, opus metallz, fighting
with beasts, furca, fustzgatzo, or, generally, any penalty from which a
decurzo was protected3 Nothing 1s said of parentes, and the privilege
may not have applied to remoter issue4
Other privileged classes are mentioned who could hardly become
seruz poenae, but we have no details5 There is, however, at least in
late1 law, a general rule We learn that, by various I m p e r ~ a lenactments, honestzores were not liable to fustzgatzo6, and also that those who
were not liable to fustzgatzo were to have the same reverentza as decz~rzones
had?, and so could not be condemned zn metallurns This is in the
Digest, but rules of this kind are lald down in ielatlon to a number
of different cnmes, by a large number of earlier texts There are, of
course, many texts in which a capital punishment 1s declaied w~thout
distinctions9 But there are many cases in which, while huntzlzores are
killed, or condemned zn nzetallunz, honestzores are deported1° or even merely
relegatz", whlch involves no capztzs demznutzo There are others in
which honestzores appear as liable to capital punishment, but In less
degrading forms than those which apply to h~rnzlzores'~ I n one text a
similar distinction is drawn between zngenuz and others13,and in another
i t is between slaves and freeu.
The goods of a person capitally condemned were forfeited to the
1 48

19 15 cp 48 22 6 2

hIommsen (op czt 1036) adds mazestas

Penal Slavery : Forfeittcre

CH. XVII]

~

~but this
~ publzcatzo
~
1 occurred
,
only on final condemnatzo, not on death
appeal2, unless the prisoner conimitted suicide in order to avoid
llablllty for crime3 such as would involve forfeiture4 From the forfeitable fund were excluded c e r t a ~ nthings in which t h e criminal had only a
limited interest, and also gifts to emancipated chlldren made before the
accusation, although the heredztas would practically include this in
of the rules as to collatzo5 A dos given by him to his
daughter was not forfeited by 111s condemnation, even though she died,
unless i t was g v e n in expectation of condemnation6, and thus a dos
he had promised to give might be recovered from the Fisc by
the husband If her marriage was diqsolved before the father's condemnation and she had assented to the father's receiving the dos, the Fisc
could claim ~t if she had not, i t was her property7 All this shews
that what was forfeited was what was h ~ own,
s
including, however, what
had fallen to him after the condemnation8 I t must further be noted
that collusive or gratuitous alienation after the accusation !\odd not
save the property SO dealt withg, and that the Fisc here, as in other
cases, took the estate subject to all debts If i t was solvent the Fisc
paid the creditors and took the suiplus if insolvent the goods were
sold and the Fisc took nothinglo
This rule of forfe~turewas subject to restrictions, dating from the
classical law, in favour of the crim~nal'snatural heirs From the title of,
and some citations from, a book of Paul's on the matter, i t can be
inferred that no relatives but lzberz zustz had a claim, and that their
claim was only to a part of the goods, though Hadrian, by way of grace,
allowed the whole to be divided where there were several sons" Any
children conce~vedbefore the condemnat~onwere entitled to share12,and
even childien adopted in good faith before the accusation13
The rules as to the persons who were entitled to share, and as to
the proport~onof the estate to be so restoied, mere the subject of

a 48 8 16

49 16 3 1 49 18 1 3 A mzles condemnatus for a mil~taryoffence, though to death, 1s
not a servus poenae He can make a will 28 3 6 6
A males loses h ~ protect~on
s
~f he becomes a transfuga, 49 16 3 10 Specid
4 C 9 47 5
llabht~esof mzlztes 48 19 14 38 11 1 2 49 16 passzm
a Blshops, C Th 16 2 12, Senatonz, C Th 9 40 10 As to Clanssznlz and Zllust~es, C Th
9 1 1 C 3 24 l . a n d D 4 8 8 16
6 48 19 28 2
7 Nommsen obsenes (Strafrecht 1036) that though the rules are expressly laid down merely
for decurtones thls is because they are the lowest of the prlvlleged classes what holds for them
holds a fortton for the hlpher classes It should be noted however that some of the exempt.onS
are mt<duced to make tKe decunonate less unpopular other appl~cationsare secondary
9 e g P 5 20 1 , 5 21 1 3 etc
8 48 19 28 5
l o l ' 1 2 1 4 5 , 5 19 1 , 5 21 2 , 5 25 1,2,7(=D 48 13 38 7), 5 26 1 Coll 8 5 1,
12 5 1
11 P 5 LO 2 , 5 23 14(=D 48 19 38 5), 5 23 19, 5 25 8,9, 5 26 3 Coll 1 7 2 , 11
8 3 14 2 2 cp C Th 7 18 l , D 48 19 38 3
Plebe* tenuzores, Nommsen, Strafrecht 1035
12 P 5 23 1 16, Coll 8 4 2
13 C Th 9 18 1 (= C 9 20 16)
As to the llne between honestaores and hunales see Mommseii loc czt
1 4 P 5 22 2
3

C 9 49 4 P 5 1 2 12 D 48 20 1 pr Apparently the clothing of the crlmlnal was
disposed of by the execut~vein ~ t sservlce 48 20 6 Publzcatzo 1s part of the deterrent
Punlshmellt It does not result from the man s vestlng In the Flsc he does not See ante,
p 277
48 20 11 pr
4 48 21 3 1
3 Y 5 1 2 1 , C 9 5 0 1 2
The dos and donatto propter nupttas of the cr~mmalwere not forfelted See on these rules,
C T h 9 4 1 1 h t 1 5 C51624 9499
6 4 8 20 a i g
7 48 20 10 1
@ 48
20 7 5 10
This could irot occur In case of a sert us poenae as h ~ senslavenlent
his pouer of s c q r n s ~ t ~ o49i ~ 14 12
9 3 9 5 16 4n
-- 9n 1 1 1
lo 49 1 4 1 1 11 1 7 37
It IS l~ableto creditors of the estate (48 20 4 10 Pr C 9 49 5)
and conl.ersely ~t can c l a ~ mfrom debtors thereto 49 1 4 3 8 6 2 1
48 20 7 pr ?
1 2 7,"
, "
+ I 1
IY
t 7 2- Of courbe notlung acqu~redthrougli the crlme was Included h t 7 4
A
elltered aussu parns on the heredatas of one she had polsoned h ~ t o n l n u sPlus declared
this forfelted though lt n a s never hers fi These rules seem to be all imperld They can
be iunstic and there 1s no reference to any ler or Se or Edict
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much legislation, of which, though the record is not conlplete, a general
account can be given. Some constitutions refer only to deportati, but
in most cases i t seems clear that they cover damnati also. The general
principle that children are to be entitled to a share is laid down by
Callistratus in terms which suggest that part only went to them',
though it may be that by A.D. 241 the whole was available?. ~ 1 1
details must be looked for in the Codes. I n 356 it was enacted that,
all relatives to the third degree were to have a claim, before the Fist,
to all the goods, except in cases of nzaiestas and magic in which even
were to get nothing3. Two years later this was repealed : all ww
to go to the Fisc in all cases4. I n 366 i t was enacted that c'tlildren
were to have all the goods except in case of maiestas5. I n 380
Theodosius I legislated comprehensively on the matter. His enactment
dealt, in terms, only with damnatus interfectus, but it no doubt covered
the sewus poenae. - He gave children add grandchildren all the estate,
while if there were only remoter issue, through males, they shared half.
He added provisions giving a constantly lessening share to father,
mother, with or without ius liberorum, paternal grandparents, and
brothers and sisters, agnatic, emancipated a n d uterine6. -NO one else
was to exclude the ~ i s c . In 383 he included postumi, probably to settle
and
doubts7. I n 421 all claims were suppressed except those of
childrens. I n 426 Theodosius I1 Hiems to have suppressed all claims
but those of $lii, who were to have halfs. ~ u s t i n i a naccepted this
enactment, changing j l i i to liberi and giving the language a more
general
formx0: as Theodosius wrote it, i t might have referred only t o
a special case. He also accepted the rule admitting emancipati and
postumixx. This represents the law of his time1?till 535 when he gave
all the property to successors, suppressing any claim of the FisclS.
Three s i e c i a ~cases need mention.
( a ) Women. If a woman was condemned her children could claim
nothingx4. The rule is expressed as one of undoubted and, apparently,
ancient law. This exclusion is shewn by Paul's language to have been

.

1 48. 20. 1 .
a C. 6. 6. 5 . They are to have obsequiun~of (all) the liberti of the damnatus. But the
rights of liberi patroni are indepe~identof those of patron, G. 3 . 4 5 ; Ulp. 29. 5 . This rule
existed at a time (37. 14. 4) when it is fairly clear that they had only a share of the boi~a. In
the earlier empire it was usual to give part to the children in individual cases though there
was no general rule. Tac. Axin. 3 . 17; 4 . 2 0 ; 13. 4 3 ; Plin. Epist. 3, 9 , 27 cited Mommsen,
Strafrecht, 1006. The rule, uuUam esse di?>isio?le?~~
libertorum, does riot affect this matter, 10. 2 .
4 1 ; 37. 14. 24.
8 C. Th. 9 . 42. 2 .
4 h. t . 4 . Constantius may have meant only to restore the old law.
5 h . t . 6. The interpretatio says, adjilzos vel ad heredes legitintos.
67, t q
7 h . t.. lo.
-.
9 h. t . 24.p"
8 h . t . 23. No claim is allowed in nlaiesta.9.
11 C. 9 . 49. 8, 10.
10 C. 9 . 49. 10.
12 Fines short of vublieatio, P. 5 . 23. 14.. 1 9 :. D . 48. 20. 1, etc.
1s N&. 17. 12.
1 4 C. 9 . 4 9 . 6. The text speaks of deportatio but no doubt the mle is general.
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due to the fact that the real basis of the claim of the children in such
cases was their civil law position as sui heredes'. He remarks that as
parents
could not arbitrarily exclude them by an expression of will, so
ought not to be able to do SO by crime. None of this language
applies to children of women: it is a late expression of the old civil law
view of succession.
(b) Decuriones. The enactment of 426 provided that on condemrntio of a decurio his property should go to the Curia, which might keep
it, or allot i t to anyone who would take over his responsibilities. If,
however, there were male issue alone they took the property and the
If there were daughters alone they took half. If there
were both the males took half on account of their curial responsibility,
and divided the other half with the females. Justinian adopted this,
adding that postumi were to be entitled, and excluding any claim in
maiestas2.
(c) Liberti. The only statement we have of the rules in this case
is in the Digest, and i t may not represent classical law. A patron is
to have the share he would have had in an ordinary case of death, the
Fisc taking the rest3. This purports to be from Paul's book on the
matter. Another text, from Macer, applies a similar rule to liberi
patroni4 and adds that if there are children of the libertus they exclude
the children of the patron, and as these exclude the Fisc, the latter has
no claim5. This is rather obscure : on the face of it, it gives them all,
while, both in Paul's time and in Justinian's, the children of ingenui
took only half: the reasoning shews that the exclusion was only from
the part the patron would have taken$.
A person condemned to penal slavery was ordinarily in that position
for life, which, in the case of death sentences, would be short. But we
have already seen that even persons condemned ad bestias had a hope
of pardon?, and of course in the case of a damnatus in metallum the
chance of pardon was greater : it is clear on the texts that the case was
not uncommon. We hear of restitutio in integrum ius, and of simple
pardon. Each such release was an express act of authority, and the
warrant would state the terms of it, which might, and as we shall see,
often did, give rights more than mere pardon and less in various ways
than complete restoration. A striking point is that in this connexion
48. 20. 7 . p ~ .Her dos is subject to special rules. In some important crimes it is forfeited
s n b p t to claims of v i r : in others it passes as if she were dead, 48. 20. 3-5.
C. Th. 9. 4.2. 2 4 ; C . 9 . 49. 10.
8 48. 20. 7 . 1 .
48. 20. 8. p r . Though they do not claim bonorum possessio they exclude the Fisc as to
their part, h. Z.2.
40. 20. 8 . 1 .
" -~
0
l h e texts were written under the regime of the lex Papia, obsolete under Justinian.
questions arise but do not concern us.
Ante, p. 405.
7
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we hear nothing of manumission. A servus poeltae was not the property
of anyone, and could not well be released from anyone's manus: he
regained his liberty by the Emperor's decree1.
A pardon was commonly by indulgentia generalis or communis, no
doubt on occasions of public rejoicing2. I t released from the labour
and made a man, who had been free, once more a freeman3. But i t did
not restore his former private rights. His property remained with the
Fisc'. He did not recover old rights of action9 He did not recover
potestas, and thus he could not acquire through his children6. He was
not liable to old actions7. I n one remarkable text, Ulpian is reported
as saying that a person merely pardoned, and not restitutus, could not
have succeeded under the Sc. Orphitianum, but, humana interpretatione,
he was allowed to do sos. This last rule is no doubt Tribonian's: i t
jars with the others. The question whether it expresses a rule applicable in late law to other cases of succession must, on the texts, be
answered in the negative!
One who had been a slave did not on
pardon revert to his old dominuslo. That ownership was gone, and
though, up to the time of Caracalla, there seems to have been some
doubt as to whether he vested in the Fisc, Ulpian, recording Caracalla's
doubt, declares this to be the law", as also does a rescript of Valerian12.
H e was now an ordinary slave, capable of receiving fideicommissary
gifts of liberty 13,and presumably of being sold14. Such a state of things
is hardly applicable to a case where the slave was ultimately proved to
have been innocent : i t involves an unjustified injury to the dominus.
Nor was restitutio in integrum ius applicable to a slave. For such cases
the proper provision was the revocatio of the sentence, the effect of
which was to restore the slave to his former position. The effect of the
condemnation being completely undone, the old ownership revived. In
a case recorded he had been instituted by his dominus, and he became
again a heres necessarius. So too, a statuliber revocatus would still be
free on the occurrence of the c o n d i t i ~ n ~ ~ .
The release or pardon might be acconlpanied by a more or less
complete restoration to his original position. The effect of complete
restitution is illustrated in many texts. The man regained all rights of
Semi poenae were released by local authority and put to work appropriate to servi publici.
Trajan ordered them back to slavery, except old men who had been so released 10 years : these
were put to inferior work. Pliny, Litt. Trai. 31, 32. In the early empire the Senate usnauy
gave the pardon. Nommsen, Strafrecht, 484.
2 C. 9. 51. 5, 9.
3 Presumably to citizenship, though in a case in C. 9. 51. 3 this is expressly given.
4 C. 9. 49. 4 ; 9. 51. 2.
6 h. t. 9.
5 C. 9. 61. 5.
7 h . t. 4 ; D. 44. 7. 30.
8 38. 17. 1. 6.
48. 19. 8. 12.
0 h . 1. 4. Seepost, as to restitutio.
1' 40. 5. 24. 5.
'2 C. 9. 51. 8.
'3 40. 5. 24. 5.
1 4 Arg. h . 1. 6.
'6 40. 4. 46. Restitution is not spoken of in connexion with those who had been slaves.
1
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s,ccession~; his will was revalidated2; he recovered his potestas3, his
property4, honores, ordo, munera and so forth6. He became a good
witness6. He regained all rights of action, and conversely became liable
to old debts7. The actions were not utile5 but directaes: in short, the
effect of the enslavement was completely annulledg.
This complete restitution was expressed by the words per on~niain
integrum1O; in statum pristinum cum bonisll ; or the like, or by the mere
restitutusla. But less comprehensive forms are found giving a
limited restoration. These naturally gave rise to questions of construction, some of which are recorded in the texts. If part of his property
was restored, old debts revived against him pro parte13, and presumably
his old rights of action revived to the same extent". If his pardon was
accompanied by a regrant of potestas, he again acquired through his
children1< Restitution to praecedens dignitas, with no reference to
bona, did not restore any property or rights of action or any liabilitiesle.
I t did not replace him in his old potestas17,for this involves property
rights : it dealt only with public rights.
I t is obvious that a restoration of bona may create complications
where part of the property has passed to heirs. We do not know how
these were dealt with a t the time when even collateral heirs took some
of the property: the rules we have are embodied in legislation of
Constantine a t a time when, so far as we know, the claim was confined
to children. I t is laid down on Papinian's authority, that acts done by
a son of full age are confirmed, and not affected by his reentry into
potestas-even any will he may have made. As to any acts done by a
pupillus, auctore tutore, the law is obscure. The tutela of course ends
unless, in the bad character of the father, there is a special reason for
retaining it. The law is confirmed by insertion in Justinian's Codel8.
I t will be remembered that by his time the rule confining claims to
children was restoredlg. Justinian adopts the constitution with none
P. 4. 8. 2 2 ; In. 1. 12. 1 . 37. 1. 13; 37. 4. 1. 9, 2 ; 38. 17. 1. 4. The right of succession
covered,succession to those cdnceived before slavery, or if conceived dnrlng slavery, born after
the restltutlon, 38. 17. 2. 3. In 48. 23. 4 lt is said that if the child is conceived and born during
slavery, the right of succession exists on grounds of humanity. This may be Tribonian.
a 28. 3. 6. 12.
3 C . T h . 9 . 4 3 . 1 ; C.9.51.13.
Even Payments due in the meantime, 34. 1 . 1 1 .
550.4.3.2;C.9.51.1.
6 22. 5. 3. 5.
C. 9. 51. 11, 12; D. 48. 23. 2, 3.
8 48. 23. 2. 3.
His Wrapatronatas are revived, a rule admitted with hesitation, of which there are Signs in
of these rules 48. 23. 1. 1 ; 37. 14. 21. pr. Conversely if he is a libertca, 38. 2. 3. 7. See
48. 23. 4 h. t. 1 . 1 . ' The doubts seem to turn on the point that slavery being akin to death must
have extinguished these rights. They are not raised in other cases, e.g. d ortatio.
l o P. 4. 11. 22.
u C. 9. 51. 4
l a 38. i 7 . Y 4.
lS C. 9. 51. 3. A mere gift of money bj'the Emperor on his pardon produced no snch
effect. I6.
It does not follow. That he should receive his goods without liabilities is unjust to his
creditors. No Such point arises in the converse case.
l5 C. 9. 51. 9.
16 48. 23. 2, 3.
17 C. 9. 51. 6.
l 8 C. Th.9. 43. I = C. 9. 61. 13, remotis Ulpiani atpue Paali notis.
19 Ante, p. 408.

'

':

412

Enslavement under the Sc. Claudianum

[PT. 11

but very slight verbal changes, a circumstance which is unfortunate in
view of its rambling and obscure character1.
I n 536 Justinian by a Novelz, adverting to condemnatio in metallum
as the typical form, definitely abolishes the rule that a convict becomes
a servus poenae. His primary object is to prevent dissolution of
marriage, and he lays down this rule, very characteristically in the
middle of a long and comprehensive set of provisions on the subject of
marriage3.

(f) Cases under the Sc. Claudianum and connected legislation.
By this enactment, of A.D. 52, it was provided (no doubt, inter alia),
(1) that, if a freewoman4 lived with the slave of another person after
notice (denuntiatio) by the owner that he forbade it, she, and the issue,
became his slaves5; (2) that, if the owner consented, she could remain
free ex pacto, the issue being slavess. This second rule Gaius tells us
was abolished by Hadrian as being harsh and inelegans. For the future
if the owner consented so that the mother remained free, the child was
also to be free7. The text of Tacitus cited above says that there might
be an agreement that she should be a libertas. A point of status seems
to be left to private agreement notwithstanding the maxim : Conventio
privata neque servum quemque neque libertum facere potestg. The fact is
that these are not mere private agreements : they are confirmed by the
Senatusconsult lo.
The woman became the slave of the owner of the man if she
persevered in the cohabitation after denuntiatio by him. I t appears
that one denunciation did not suffice : i t must be three times repeatedi1,
and the third denunciation had, by an enactment of A.D. 317, to be in
the presence of seven Roman witnesses12. One constitution speaks of
the three denunciations as expressly provided for by the Sc. Claudianum13,
.but i t is a t least equally probable that i t was a juristic interpretation of
It is not certain that as it appears in the Code of Theodosius it represents the or~ginaltext.
Nov. 22. 8.
8 Nov. 134. 13 enacts that in case of maiestas the Fisc shall take dos and donatlo, but lays
down an order of preferential clams in other cases.
4 Knowing she was free, P. 2. 21a. 12.
6 Tacit1 Annales, 12. 53; G. 1. 91, 160; P. 2. 21a. 1; Ulp. 11. 11; Tertulhan, ad uxorem,
2. 8. Suetonius attributes the rule to Vespasian (Vesp. 11)but he only modified existing legalstion, G. 1 85.
6 0. 1. 84; P. 4. 10. 2. As to the distinction between cohabitation in the owner's house and
elsewhere, made in the Syro-Roman Law book, see Mitte~s,Reichsr. und Volksrecht, 366;
Mommsen, Strafrecht, 855.
1 6. 1. 84
See Huschke, ad P. 4. 10. 2 One text, at least, suggests agreements aflectmg the children.
Thus Ulpian speaks of $lzus and $ha becbmmg ltbertz, and his language shews that ~t is a Case
which mlght ha,e occurred both in Jul~an'sand in Ulpian's tune, 38 17.2.2. See also P. 4.10.2.
9 40. 1'2. 37 ; C. 7. 16. 10.
lo G. 1. 84. The latest reference to such agreements seems to be Cons. 9. 7, where Some
obscure words are understood by Huschke to refer to them.
1
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the word perseverati~,
which is used in comments on the Sc.1, and may
have been contained in it. The enslavement was completed by a
,istel.ial decree, following the third denunciation3. Neither Ulpian
ma,
nor aaius refers to the need for three denunciations, or to the decree,
and justinian in abolishing the whole rule speaks of Claudianum senatus-

co,ultum et omnem eius observationem circa denuntiationes et iudicum
sententiass,language which suggests a construction of the lawyers'.
1, *.D. 314 Constantine seems to have enacted that no denunciations
were needed, but, if this is really the effect of his enactment, it must
have been repealed almost a t once, for three years later we find the
three denunciations assumed to be necessary5. I n 331 he reverts to the
rule of 314, declaring that no denunciations shall be needed6. In 362
Julian
the SC.Claudianum, repealing all contrary laws, so that
a freewoman cohabiting with a procurator or actor or any other slave, is
to be enslaved till after three denunciations?. The language suggests that in another law i t was provided that the harsher rule should
only where the slave was in a position of trust8. A law of 365
seems to shew that the three denunciations had gone out of use againQ.
I n 398 Honorius and Arcadius again assert the need of themlo.
We are nowhere told expressly what becomes of her property. The
Institutes say that she loses liberty et cum libertate substantiamil, which
does not prove that her dominus gets it. Another text says that if
liberty 1s lost with capitis minutio there is actto utilis against the
domznus for the debtsi2. This implies that he gets the property, but i t
does not expressly mention this case, and i t would not strictly be true
for all cases, e.g. captivitas. The only other view possible is that i t goes
to the natural heirs as on death: servitutem mortalitati comparamu~~~.
But
though this gets a certain support from the expression successio m.iserabizis'" i t is most improbable in view of the general language of the texts
above cited. Assuming that the dominus gets the property he is liable
to actiones utiles already mentioned, and also to noxal actionsi5.
Many of the texts speak of the woman to whom these rules applied
as civis Romana, and Gaius seems expressly to liinit the rule to this
caseib. I t 1s clear that i t applied also to Latinae : Paul puts them on
P. 2. 21a. 13, 18; Tertulllan, ad uxorem, 2. 8.
2 P. 2. 2la. 17.
C. 7. 24. P. 2. 21a. 17 shews that the Sc. did not provide for the decretum. Cp. C. 7 15.
1. pr.
Denuatzatzo might be by p,oculatol or duly authorised son or slave, P. 2. 21 a. 4.
C Th 4. 12. 1,2 .
b ?I. t. 4
7 h . t. 5.
(+oth~fiedus
t h ~ n k sa specla1 rule as to these was contained m h. t . 2.
Consult. 9. 7. Gothofredux Inserts tills ~nC. Th. 4. 12.
lo C. Th.4.12.7.
If the denulsttatzones weie a ~uristiccreation these variations are intelligible.
I1 In. 3 1.2. 1.
'2 4. 5 7. 2 ; c p G. 4. 77.
50. 11. '209.
l 4 111.3. 12. 1 ; cp In. 3 3 2.
l 5 Ax 1l1 ad~oyatto. It may be therefore that rights of action passed absolutely as they did
there, but the texts do not say so
lGG. 1- 84, 91, l b O ; Ulp 11. 11.
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the same level1. The later law seems to have been still more severe,
and the enactments in the Codex Theodosianus speak simply of nzlclieres
liberae2. The text of Tertullian already citedSseems to hint of a possible
application of the rule to freemen cohabiting with ancillae alienae.
Whether his words really mean this or not, i t is clear that some such
view was propounded, for it is categorically denied by an enactment
of 226', while another, of 294, denies that such cohabitation could give
the owner of the ancilla any right of succession5. This seems to mean
that someone had an idea that the man might become a libertus, ie.
by
the owner's assent to the union. Justinian's enactment abolishing the
whole system makes it clear that i t applied only to women6.
The state of the authorities makes it difficult to say what was the
effect of the enactment on the woman's children in case of prohibition.
Most of our earliest authorities say nothing about children. Paul,
dealing, ex professo, with the whole matter, does not mention them7.
Nor does Ulpian, in his Regulaea. Nor do Suetonius and Tertulliang.
Justinian's general repealing enactment mentions no special rule about
childrenlO. The allusion in the text of Tacitus deals only with agreements as to the mother's status". Gaius says that some thought that,
apart from agreement, children already conceived were free if ex iustis
nuptiis, slaves if volgo concepti12. The language of the much later
Epitomator of Gaius suggests that he thought this was the law13. But
rules as to children were certainly laid down in the later law. Apart
from any possible effect of agreement, the course of things may have
been as follows. The Senatusconsult said nothing of children. AS the
rule making the child free, if the mother were free at any time between
conception and birth, had not yet developed14,the effect would be that
all children born after the enslavement were slaves. I n time the rule
was accepted that freedom of the mother a t any intermediate time
saved the child. This was a juristic development, and it was doubted
how far it ought to apply to a case like this, where the child might well
be the fruit of the forbidden i n t e r c o u r ~ e ~This
~ . doubt ultimately led to
legislation, in an enactment of 314, which provided that the filii should
be slaves. This was confirmed in 36616. An enactment of 320 ~rovides
that if i t were a fiscal slave the child would be a Latin".
There remain for discussion several cases in which complications
might arise owing to the position of one or other of the parties.
2 C . T h . 4 . 1 2 . 1 , 5 , 7 ; I n . 3 . 1 2 . 1 ; C.7.24.
P. 2. 21a. 1.
5 C. 6. 59. 9.
4 C. 7. 16. 3.
Tertullian, ad uxorem, 2 . 8 .
6 C. 7. 24.
7 P. 2.21a.
8 Ulp. 11. 11.
9 locc. citt.
11 Taciti Ann. 12. 53; ante, p. 412.
la G. 1. 91.
10 C . 7. 24.
15 See G. 1. 91.
l4 Ante, p. 399.
13 G . Ep. 1. 4. 9.
16 C. Th. 4. 12. 1, 6. Mitteis, Reichsreeht und Volksr., 370, following Zimmern, holds that
it applied to children already born.
17 C. Th. 4. la. 3.
1
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Cases of tutelal. If the slave was the property of a pupzllus
the tutor could denounce2,while if he was the slave of a woman in tutela
she herself could do so3. The latter part of this text is imperfect, but
the form of it seems to imply that the pupillus himself could not
denounce4.
(b) Common ownership of the slave. The only text dealing with
this case says that, if all the owners denounced, the ancilla was common,
but that in other cases she became the property of the owner who first
denouncess. This was not a case of acquiring through the slave: it
was acquisition by denunciation. The slave was no more than one of
the facts basing the denunciation. But the rule as i t stands hardly
looks practical: probably i t means that if any owners had, with knowledge, refused to denounce, they could not afterwards claim any share in
the ancilla.
(c) Cases of patria potestas. If the slave was in the peculium of
a son, it was the son who denounced and the father acquired without
his knowledge, and even against his will6. If the slave was in a
castrense peculium the ancilla acquired on the son's denuntiatio was
also therein7. This text was written before the introduction of peculium
quasi castrense: no doubt the rule must be extended to this and also to

bonu udventitia.
If the woman was a Jiliafamilias she did not lose her status on
denuntiatio, since this would involve her having the power to impoverish
her father in a certain sense, by depriving him of a danghters. But if
she continued the cohabitation after she was sui iuris the ordinary rule
applied! If, however, she was acting under the iussum of her father
she became a slave on denuntiatio, since, says Paul, fathers can make
their children's position worselo. The word iubere here cannot mean
command but authorise : it is incredible that the father could have
power to order such a connexionll. But this makes the reasoning
unmeaning: the father does not make the child's position worse, but
only enables her to do so. By assenting he waives his right.
If the slave was the property of the freewoman's own son, respect
Not including cases in which iuva patrouatus also arise.
P. 2. 21a. 2,
8 h . t . 3.
this4 SOUsually uilderstood, but as the act is so far as the pupil is concerued purely acquisitive,
SeelUs an unnecessary precaution. But any other interpretation seems to need bold
ernendation.
P. 2. 21a-. 15
h. t . 5. The rule as to denunciation is no doubt the same rl~erethe slave is io thepecaliuw
another slave, since the dennnciatio~lis in no way judicial, but the final decree seems to
rerlulre the iutervention of the dominus.
p. 2. 21s. 8.
". t. 9.
9 A. t . 18.
10 h . -.
t. in
l1 It would be an indirect way of enslaving her, which he could not do directly. C. Th. 4.
8. 6 = C. 8. 46. 10.
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for the maternal relation prevented the right of denunciation from
arising l.
( d ) Cases of iura patronatus. I f the woman was a liberta her
patron's rights came into play. I f he was aware of the transaction and
assented, the owner of the slave acquired the woman as an ancilla by
denouncingz. But a patrona, so long as perpetual tutela lasted, could
not lose her rights by assenting without the auctoritas of her tutor3. ~f
the woman's patron did not know, she became his slave and she could
never be made a civis by manumission by him4. From the wording it
seems that he could make her a Latin5, and that if she were sold the
buyer had a cornplete power of n~aniunission. The rule was no doubt
t h e same in the case of a patrolha, i.e. that though her assent was
ineffective to give the owner the right to denounce, i t was effective to
bar her from exercising the analogous right. I f the slave belonged to
patron the union produced no such legal effects6. If the
the
owner of the slave was t h e libertus of t h e woman, he could not denounce
for reasons analogous
to those in the case in which he was her son?.
These rules present no difficulty, but their origin is obscure. Some of
them may be juristic, b u t some must have been express legislation,
e,q. the r i l e miking her the ancilla of her patron with limited power of
his is probably part of the legislation of Vespasian
manumission.
referred to by ~uetonius:
( e ) Municipal slaves. The few texts shew that special rules were
applied to this case, but they are not complete enough to enable us to
state the development of the law with certainty. We learn that in the
classical law a n ingenua who cohabited with a slave of a municipality,
knou.ingly, became a slave without denuntiatio, but not if she was
unaware that he was a municipal slave, and ceased from cohabitation
as soon as she knew. Presumably a liberta was subject to the ordinary
law. Nothing is said as to assent of the municipality : apparently the
possibility of this was not considered9. The concluding words of a law
in the Codex Theodosianus shew that improvidus error, vel simple3
ignorantia, vel aetatis injrrnae lapsus were to exclude this special rule,
b u t i t is not clear whether this is a new rule or a recital of the old1'.
The enactment of 362 confirming
- the need for three denunciations was
not to apply to slaves of municipalitiesl1.
1
4

6
7

2 P. 2. 21 a. 6 .
P. 2. 21a. 16.
5 Huschke, ad h. 2.
P. 2. 21a. 7.
P. 2. 21 a. 11, ~ t c i adomam patroni ~ i d e t a rdeserere noluisse.

3

Ulp. 11. 27.

h.t.13. Seeh.t.16.
8 Suetonius, b e . cit.
P. 2 . 21a. 14, Universi consentire noapossunt, ante, p. 328.
C. Th. 4. 12. 3. Error here means probably mistake of law, and ignorantin, mistake of
fact: the terms are occasionally so distinguished, e.g. 22. 6 . 2. But this is far from uniform:
errordfaeti and ignorantia itcris are common, 2!!. 6 . 7, 9. Error of law was allowed to a woman
as a efeuce m some casespropter sexus injirmilatem, 22. 6. 9. pr.
11 C. Th. 4. 12.5.
9

10

(f) Fiscal slaves. There were special rules of a solnewhat sir~lilar
character for servificcrles. We learn that ingenuae who cohabited with
fiscal slaves were, in classical law, deprived of their ~zatalia,without
regard to ignorance or youth. This is stated in tlle Codex Theodosianusl,
and
by the fragment, de iure jsci, which speaks of libertae
caesuris c0niunctione e$ectaeY. I t is added that the rights of fathers or
patrons not assenting are not to be affected. This differs from the rule
in the last case, in that they became libertae and not slaves, and in tlmt
error was not material. The rule that they were to be libertae is no
doubt due to the superior dignity of fiscal slaves: these frequently, if
not usually, "married " freewomen3, so that the degradation was less,
and the lesser effect of the union will account for the harsh looking
rule that ignorance was not considered. The provision as to rights of
fathers and patrons presumably means that if the father did not assent
the p n e r a l rule applied and the woman did not lose her status4. I f the
woman was a liberta already she had no lzatalia: here the proviso means
that she remained the libertn of the patron, who could himself denounce
her and claim her as a slave. I t may be noted, that the rule as cited in
the Codex Theodosianus deals only with ingenuae. If the patron assented
the woman no doubt became a liberta Caesaris5. The law of 3206,
reciting the old rule, lays down a new one. If an ingeizua knouringly or
in ignorance cohabits with a fiscal slave or with one belonging to the
pntrimonitsm or to the privata res Caesaris, her status is not affected,
but the children are latins subject to rights of patronage in Caesar.
Nothing is said about libertae, and i t may be that the old rule still
applies to them. I t is probable that the declaration that the rule is to
cover all kinds of slaves of Caesar is not new. The enactment of 3627,
confirming the need of three denuntiationes does not apply to the case
of fiscal slaves.
( g ) An obscure enactment of 4158 refers to the Sc. Claudianum
and seems to provide that if the woman was descended from a decum'o
any child of which she was pregnant a t the time of condemnation was
not only free, which is contrary to the rules already stated, but was also
liable to serve on the Curia. The point is that descent on the mother's
side did not ordinarily create that liability9. A t the end of the constitution i t is said that servus actor siue procurator is to be burnt.
Another enactment had provided that any servus actor of n municipality
who connived a t connexion between a decurio and an ancilla alienn was
to be severely dealt withlo. The aim of this is to secure successors to
h . t. 3, itcs vetus.
2 Fr. de i. Fisci, 1.2. Text corrupt.
"nte,
p. 324. The Fr. de i. Fisci does not distinguish between fiscal slaves and others of
Caesar.
P. 2. 21a. '3.
h. t . 7.
6 C. Th. 4. 12. 3.
h. t. 5.
0 C. Th. 12. 1. 179.pr.
"ee references cited Gothofretlus, ad 6 . 1.
10 71. t. 6 = C . 5. 5. 3.
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decum'ones and so to keep the lists full. The purpose of the law with
which we are more directly concerned is much the same. It may
therefore be assumed that the slave so to be dealt with was not the
slave with whom she cohabited1, but any slave of the civitas in a
position of trust who connived a t this or any other matters forbidden in
the constitution.
The whole of the law of the Sc. Claudianum disappeared under
Justinian. W e are told in the InstitutesZthat i t was not to be inserted
in the Digest a t all. The abolishing enactment3 says nothing about
that, and in point of fact the Digest does contain by oversight a t least
one reference to the abolished4 rule. The enactment in the Code
retains a punishment for the slave concerned5.
1 It may be remembered that slaves cohabiting with their own mistresses were burnt,
C. Th. 9. 9. l = C . 9. 11. 1 . Ante.. D.
93.
*
3 C. 7. 24.
2 In. 3. 12. 1.
4 16. 3. 27. The words aulla ...faeta should have been atruck out.
5 Several laws reduce to the rank of their husbands women who cohabit with the semi.semile
labourers, C. Th. 10. 20. 3 ( = C. 11. 8. 3 ) ; C. Th. 10. 20. 10. For mother possible case, post,
p. 433.

CHAPTER XVIII.
EXSLAVEMENT (cont.).

\YE have now to consider those cases of enslavement iure civili
which Justinian introduced or retained. Several are recorded, b u t few
are important in the general law. The less important will be treated
first.
(a) Defaulting claimants of liberty. As we shall see later,
Justinian abolished the need of adserto~es (free persons acting on
behalf of the claimant of liberty), in causae liberales, and allowed t h e
claimants to conduct their own cases. H e required them to give
personal security, but if this were impossible, they were to give a sworn
undertaking-cautio iz~rutoria. If after these preliminaries they failed
to appear, and, being duly cited, remained absent for a year, they were
adjudged slaves of the other party, whatever the real merits of the case
may have been'.
(b) False pretence and col!usion of dominus. If an owner by his
fraud and collusion ~ a s s e dhis slave off as a freeman and obtained a
judgment to that effect, Domitian provided that t h e person so adjudicated
free should be decreed a slave of anyone who denounced himz. B u t as
he can hardly be said to have been free before, this case will be more
appropriately discussed later, in connexion with the general law as to
the effect of such adjudication3.
(c) Slaves sold for export and freed. The Vatican Fragments4
contain a text, in part corrupt, to the effect that if a slave is sold with
a condition that he is to be kept away from a certain place5, with a
power of seizure on return, and he does return, still a slave, the vendor
'nay seize him and keep him as his slave. If he is freed by the buyer
and then returns, he is sold by the Fisc into perpetual slavery on the
same condition. This amounts to re-enslavement, for the manumission
by the buyer before he had broken the condition was perfectly valid6.

' C.I'obt,7. 17.
1. 2.
Ch.

I'ost, Ch. XXVIII.

SXVIII.

As to this see alrte, p. 69.

A sei~atusconsult,40. 16. 1.
Vat. Fr. 6.
". 4. 55.1.
2
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The same rule is laid down by Severus and Caracallal. Some detailv
are necessary to complete the statement. The power of seizure (manus
iniectio) is merely a right to take the slave : it has nothing to do with
legis nctio. If the vendor has agreed not for a right of seizure, but for
a money penalty, the Fisc seizes the man, though he is still a slave,
and sells liim as in the case of return after manumission2. If the slave
returns without the buyer's consent, there is no right of seizure, for
the slave cannot be allowed to deprive his owner of himself3. If the
buyer instead of exporting him, frees him in the State, the manumission
is void and the vendor has the right of seizure4. If the buyer resells
him under the same condition and he comes to the forbidden place with
assent of the second buyer, the original vendor has the right of seizure,
not the first vendee, whose imposition of the same condition is merely
regarded as notice to his vendee, to protect himself from liability3. As
the vendor imposed the condition for his own protection, he can remit
it at any time \vhile the man is still a slave, and so either seize the
slave and keep him a t Rome, or free him, or, waiving the right of seizure,
allow the buyer to keep him at Rome" But the case is different if
the slave returns to the place as a freeman. The vendor has now no
means of control over him, and might be terrorised into remitting the
prohibition. Accordingly the Fisc takes the matter in hand and sells
the man as above6.
( d ) Young children sold under pressure of poverty7. I t was a
rule of the developed Roman law that a father though he had, at least
in theory, a ius vitae necisque over his issue, could not sell them into
slavery. Paul lays down the rule of classical law that such a sale cannot
prejudice their ingenuitas, since a freeman nztlto pretio aestinzatur8. He
adds that therefore the father cannot pledge them, or give them in
jducia, and that a creditor who knowingly receives thern as security is
punishable!
Caracalla says much the same as to sale, describing it as
illicit and shameful and in no way prejudicing the childlo. Diocletian
speaks of the rule utterly forbidding sale as settled lawx1. Such a pledge
is void12 and such a sale in some way punishable13. Even later the rule
is laid down in quite general terms by Constantine in 315 and 32314.
1

Ibid.

C. 4. 55.2. So, probably, if the condit~onswere imposed without espressed penalty.
4 C. 4. 55. 3.
18. 7. 9.
18. 7. 1; Vat. Fr. 6.
6 This seems to be the meaning of Vat. Fr. Gjin., rend in connevion with C. 4. 55. 1.
7 As to the practice of sale of self and children in easteru provinces, see Ilitteis, Reichsrecht
and Volksrech6, 358.
10 C. 7. 16. 1.
9 I b . ; D. 20. 3. 5.
8 P. 5 . 1 . 1.
13 C . 8 . 1 6 . 6 ; cp.h. t . l .
11 C. 4. 43.1.
13 C. 7. 16. 37. Huschke makes Vat. Fr. 27 lay down the general rnle, but this is doubtful.
14 Vat. Fr. 38: C. Tli. 4. 8. 6. An enactment of 322 records the fact that arovincials had
been in the habit hf selling their children under pressure of poverty, and orders h a t , to prevent
this, such peoplt. are to be relieved from the treasury, C. Tli. 11. 27. 2. It does uot appear that
the sales were lawful.
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~~t a constitution, earlier than the first of these dates, introduces or
mentions an exception. As early as 313, Constantine treats as valid
the sale of a new-born child (sang~inolentus)~,
and in 329 he says that
this is law established by earlier Emperorsa. His own contribution to
the matter seems to have been to regulate it by laying down several
rules to which such sales must conform. The transaction must be
by written documents. A proper price must have been paids.
The buyer may lawfully
~f these are not attended to the sale is void.
possess bin] and may even sell him, but only for the payment of debts:
any sale in contravention of this law is penalised and presumably void.
The vendor, or the person sold, or anyone else, may redeem him on
payment of what he may be worth, or by giving a slave of equal value
in his place, but there is no right of redemption if the child is the issue
of union with a barbarian4.
The rules as to evidentiary documents, as to issue of marriage with
barbarians, and as to restrictions on sale of the person bought, seem to
have disappeared, but the main principles are retained in a constitution
of Constantine which is inserted in Justinian's Code and represents the
law of his time6. But traces remain in the Codex Theodosianus which
shew that between the ages of Constantine and Justinian there had
been variations of practice if not of law. I n 391 i t was provided that
those who had been sold into slavery by their parents should be restored
to ingenuitas and that a holder whom they had served, for non minimi
temporis spatiurn, should have no claim to remuneration. This is not in
terms confined to sanguinolenti and may indicate a practice of selling
older children6. I t is not in Justinian's Code. Again a Novel of
Valentinian says that the prevalent distress throughout Italy had
caused parents to sell their children, and that thus life had been saved
at the expense of liberty. Where this had happened their ingenuitas
was not to be affected and, in accordance with statuta maiorum, the
sale was to be set aside, but so that the buyer received back the price
he paid, plus 20 'lo7. Any real price for them seems absurd if they
were new-born infants, and in any case it must have been so small
that 20
added could have been no return for the cost of rearing.
J'!hus it seems that a practice had grown up of selling older persons

a

3
5

' Vat. Fr. 34.

a C. Th. 5 . 1 0 . 1 .
Vat.fi.34; C . ~ h . 5 . i o . i .
1bid. Unions with b a r b a ~were forbidden a little later, and capitally punished, C. Th. 3.
14. 1. A rule laid down much later by Valentinian may have been due to Constantine, viz.
that any such sale for export to barbarians was heavily penalised, Nov. Val. 33. He speaks of
such sales as already forbidden.
C. 4. 43. 2. hobably identical with C. Th. 5. 10. 1.
C. Th. 3. 3. 1. The znterpretatio says, s i servitio suo satisfecerit, which suggests sale for a
definite time. Gothofredus, ad h. l., suggests five years, on the analogy of captjvi redeemed.
See ante, P. 314, andpost, Ch. xx-.
But this would exolude limitation to sanguznolentr.
Nov. Val. 33.

'
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and had been recognised as legal1. There is no such right under
Justinian.
The language of these last two laws shews that the status was one
of true slavery. But this is not so certain of the more permanent
institution regulated by Constantine. The expression, reversion to
ingenuitas, used by Constantine2 seems inconsistent with his being a
slave, but as the law also speaks of the buyer as dominus and possessor:
i t is generally held that i t was genuine slavery. I t is indeed conceivable
that this was no longer so in Justinian's day, for one of Constantine's
laws as reproduced by Justinian in his Code speaks of the buyer as
entitled to use the man's services4. Justinian's own enactment as to
liberi expositi5 jars rather with the rule now under discussion, but,
slavery or not slavery, i t is clear from the insertion of Constantine's
enactment in Justinian's Code that the institution continued to existG.

sufficed1. With the imperial system came a change: the
old
no longer served and legislation began. The lex Aelia
sentia (A.D. 4) allowed a formal accusation. We do not know by legal
texts what were the penalties it authorised, but there is no reason to
think they amounted to re-enslavement2, and a non-legal writer seems
to say that they did not go so far3. The Digest contains many references
to these minor punishments. The matter seems to have been the subject of repeated imperial regulation, and no doubt a wide discretion was
left to the magistrate as to the degree of punishment in each case.
T h ~ one
s
text tells us that the magistrate was to sentence to fine,
forfeiture of part of his property to the patron, or whipping, according
to the nature of the offence4. Others are more specific. They tell us that
for defect in obsequium, liberti were to be punished by whipping, reprimand and warning as to severer punishment if the offence was repeated6.
For convicium or contumelia the same punishments are suggested together with temporary exile6. For assault or calumnia or conspiracy or
subornation of delators they were to be condemned i n metallum7. It is
noticeable that though the list has an air of completeness no case is
given in which the punishment is re-enslavement to the patron. I t may
be that the patron might choose whether the man should go in metallurn
or revert to his dominiums. One punishment is of special interest.
Salvianus, who was Bishop of Marseilles about 440, uses language which
seems to mean that patrons had the right to reduce their liberti to the
position of latini for ingratitudeg. Constantine, in 326, refers to a
libertus reduced from citizenship to latinitylO,and Suetonius, writing
of the time of Nero, and speaking of ingratitude as involving loss of
right of testation", seems to have the same rule in mind.
The history of re-enslavement as a punishment for ingratitude, can
be shortly stated, so far as it is known. Claudius provided that any
libertinus who suborned delators, to dispute his patron's status, might
be re-enslaved by him12. I n the next reign the Senate seems to have
tried to lay down some general rule of re-enslavement, but Nero refused
his assent to this, requiring each case to be considered on its merits,
but clearly contemplating re-enslavement as a possibility13. It was

There remain two cases7 of much greater importance.
(e) The libertus ingratus. The general principle of this matter is
set forth in the Institutess in four words : liberti ut ingrati condemnati.
The rule referred to is that liberti might on complaint of their patron be
re-enslaved on the ground of ingratitude. The history of the matter is
somewhat obscure. Neglect,ing dediticii, there were up to the time of
Justinian two kinds of freedmen, cives and latins ; the liability applied
more or less to the freedmen and to their issue ; not only tiiz patron but
also some of his heirs had the right of complaint, and ingratitude did
not always lead to re-enslavement to the old master, but was sometimes
met by other punishments, ranging from reprimand to penal slavery.
I t is not easy to tell from the sources how all these factors were
combined.
No legal text refers to the rules as to this matter during the
Republic. I t must not be assumed from this that ingratitude on the
part of a libertzcs was not repressed, but only that the powers of domestic

.

Traces of the
1 I t became the rule of West-Gothic law, Z. S. S. Germ. Abth. 7. 238; 9. 45.
practice are in the Code and Novels, Mitteis, op. cit. 363.
2 C.Th.3.3.1; C.Th.5.10.l=C.4.43.2.
3 C. Th. 5. 10. 1 : Vat. Fr. 34.
5 C. S. 51. 3 ; ante, p. 402.
4 C . 4. 43. 2.
0 The importance of the question whether the child was slave or free in the meantime is
plain, but the texts do not consider it. See as to the analogous case of Liberi expositi, C. 8.51.3,
and ante, p. 402. It should be noted that Constantine gave the same right of repurchase or
substitution where tlie sangz~inolentuswas a slave, C. Th. 5. 10. 1. But in 419 it was proviclea
that, as such a reclaim was unfair to the rearer, this right shoulcl be conditional on payment
of double value and all charges (Const. Sirm. 5). This made the right worthless except for
natural children. The Code of Justi~liandoes not refer to this right.
..-~~
- . even in the enactment Of
Constantine wllicll provides for freeborn children.
7 For anotller exceptional mode of enslavement under Justinian see post, Ch. xxvI at
beginning.
8 In. 1. 16. 1.

For traces of this see 47. 2. 90.
a 50. 16. 70; 40. 9. 30, and rubric.
Dositheus. Sent. Had. 3, cited by Gothofredus ad C. Th. 2. 22. 1.
37. 14. 7. 1.
6 1. 16. 9. 3 ; 37. 14. 1.
1. 12. 1. 10; 37. 14. 1 ; cp. Tacit. Ann. 13. 26.
7 Ibid.
I n C. 6. 7. 2 we are told that tile penalty could be rescinded on application of the patron.
Q d Eccles. 3. 33.
10 C. Th. 2. 22. 1.
l1 Suetonius, Nero, 32.
Gothofredus ad C. Th. 2. 22. 1, suggests that cives were made
latins, the p e n a l t ~of enslavemellt beiig usually confined to latins. This is highly probable,
though the case put in C. 6. 7. 2 shews that enslavenlent of cives liberti for ingratitude could
Occur. CP. Tacit. lac. e t t .
"7'.
14. 5. Suetonius says, too generally: ingratos et de quibus patroni quererentur
revo~aviti n s e ~ v i t u t e n ~Claud.
,
5.
lS A.n. 56. Tacit. Ann. 13. 26.
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reserved for that accomplished censor morum, Commodus, to lay down
the general rule1. H e is said by Modestinus to have enacted that on
proof that liberti had treated their patrons with contumely, or struck
them, or neglected them in illness or distress, they were to be restored
to the potestas of their patrons, and, if that did not suffice, they were to
be sold by t h e praeses and t h e price given to the patron2. I n 205 the
power of re-enslavement is treated by Severus as existing3. An enactment of Diocletian seems to refer to a general rule of re-enslavement
for ingratitude4, but another notes5 that there is no re-enslavement for
mere lack of obsequium6. Constantine speaks more severely, and declares
that liberti may be re-enslaved, if iactancia vel contumebia cervices erexerunt or even if levis ofensae contraxerunt culpam7. Later enactments, of
4238 and 4269, speak of re-enslavement without stating the limits on
the power. I t can hardly be doubted, however, that i t was rare in the
later Empire. The only texts mentioning i t in the Digest are those
giving the rule of Claudius and that of Commodus, together with one
to the effect that if a woman, having offended her patron and thereby
endangered her status, agrees to pay him something to avoid reduction
to slavery, the agreement is valid and not a case of metuslo. The texts
from the Code and the words of the Institutes shew that the rule was
still in operation, and in the Novels i t is again laid down very generally".
Upon the whole record i t seems that there could not a t any time be
re-enslavement for mere lack of obseqdwrn (though Constantine's rule
goes very near to it), but that i t might be incurred for any worse form
of ingratitude. Other punishments might be ci~osenand usually were,
so that the libertus ingratus re-enslaved to his patron was a t no time
common.
Such accusations are deemed to require careful trial. They are
~ ~ must go before the chief magistrate
tried as iudiciu e x t r a ~ r d i n a r i aand
of the province in which they arose13, the ProconsulMor other praeses15,
or, in t h e city, the praefectus , ~ r B i ~Constantine
~.
speaks of them as
going before iudices peda7~eosl7. They are capital, and ought therefore
1 For

statement and criticism of Leist's view that it is much older, see Pernice, Labeo, 3 . 81.
25. 3 . 6. 1. Similar rule to this last was laid down for a different reason by Antoninus Pius
for slaves illtreated, see ante, p. 37.
8 C. 6. 3 . 2 .
4 C . 6. 3. 12. But the words, nisi ingrntiprobentur, may be interpolated.
6 C . 7 . 1 6 . 30.
W. 7 . 16. 30.
8 h. t . 2 = C. h . t. 3 .
7 C . Th.4. 1 0 . l = C . 6 . 7 . 2 .
10 4 . 2. 21.p~.
9 h. t . 3 = C . h. t . 4.
11 Nov. 7 8 . 2. This wordy law does not suggest that there was liability to enslavement for
mere lack of obseysiun~,but it brings in a new point. Intolerable waste is mentioned ( x t l r i a v ) ,
which res sum ably means waste of property he is administering, not of his own property to the
prejudke of the patron's potential succession.
1s Tacit. 2oc. cit.
1
"
.
6. 7 . 1 ; Tacit. Ann. 13. 26.
16 1. 12. 1. 10.
1s 37. 14. 1 ; h . t . 7 . 1.
1 4 1 . 16. 9. 3 .
These were the newly iutroduced deputies to the magistrates.
11 C. Th. 4. 10. 1 = C . 6. 7 . 2.
2
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to involve personal intervention of, a t least, the accused-the general
rule of capital charges1. But the very enactment of Severus and
caracalla on whicli this obvious precaution is based2 allows a procurator
to appear on either side, by way of exception3. This, too, indicates
that it was not often capital. The whole rule here excepted from does
not, i t may be supposed, apply to failure in obsepium, for though this
is ingratitude4, i t cannot lead to enslavement5, and we are further told6
that a case of this sort may be disposed of de plano.
If there are several patrons they may all accuse (in which case they
reacquire the slave p7.o parte) or, if the ingratitude were clearly to
one of the patrons alone, he can accuse (and so acquire the slave), but
ol~lywith the consent of all7. Of a servus castrensis freed by the son
he is patron and he can therefore accusee, but of any slave freed by
him, itissu patrisg, the father has the right of accusation as if he had
manumittedlO. All this merely illustrates the rule that i t is the person
who is substantially patron who can accuse. But there are several
cases in which the patron has not the right of accusation. The principle
is laid down by Caracalla that he has i t only when the manumission is
gratuitous and voluntary, and not when i t is in pursuance of an obligation]'. Hence he cannot accuse one whom he was bound by- jideicommissu~nto free1: or whom he had bought
with the "slave's own
money" and freed13, or one conveyed to him on a condition that he
would free him1&,and this whether he actually did free him or the slave
acquired his freedom under the Constitutio R-Iarci15. All these cases
turn on the fact that though the manumitter is technically patronl6, he
has conferred no favour: he has done no more than he was legally
bound to do and there is no occasion for gratitude. One case looks
indeed a t first sight exceptional. If a master has taken money from
his own slave, or a friend, as the price of freedom and has freed
accordingly, he has the right of accusation; for, says the text, though
i t was not done for nothing he did in fact confer a benefit : he was not
like a mere fiduciary manumitter who simply operam accomnzodnt17.
But his position is exactly that of one who has taken a legacy with a
fideiconmissunz to free a slave of his own. Such a manumitter cannot
accuse, though he shares with the case now under discussion the one
characteristic which marks i t off from the other cases mentioned ;
i.e.~the fact that the ownership of the slave was not created merely
'48.19.5.pr.

P.5.5a.g.

a 48. 17. 1. p r . ; also expressed by Trajan, 48. 19. 5. pr., and Gordian, C . 9. 2. 6 .

P. 5. 16. 1 1 ; D . 3 7 . 1 5 . 4 .
4 37. 14. 1, 19.
1. 16. 9. 3 .
7 40. 9. 30. 4 .
"'03t
p. 458.
'0 40. 9. 30. 1.
l2 1bid.
19 C. 6. 3. 8 ; post, Ch. xxV11.
37. 14. 8. 1 ; 40. 9. 30. pr. ; post, Ch. xxvrr.
'I 37. 15. 3.

5 C . 7 . 16. 30.
8h.t.30.2; 37.14.8.p.
C. 6. 7 . 1.
1 4 C. 6 . 3 . 2 .
16 See nn. 11-15.
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with a view to the manumission. And in later law the distinction is
very unreal. In this case there is a right extorquere libertatem, as in the
case of swvus suis nummis redemptus, or one bought ut manumittaturl.
But as it does not exactly come under the words of the Constitutio,
and is clearly an extension, favore libertatis2, and Marcellus, the author
of our text, lived a t the time of the promulgation of the original decree,
the text was probably written long before the principle was extended
to this case, and its retention by Justinian is thus an oversight3.
It hardly needs statement that the act basing the accusation may
be one done only indirectly to the patron, e.g. refusing to undertake the
tutela of a son of his4. But the rule goes further and allows the
heres of the patron to accuse. The lex Aelia Sentia allows a j l i w
heres patroni to accuse6,and Diocletian provides that as freedmen owe
reverentia to the j l i i patroni these can accuse them for ingratitudee.
Marcellus lays down a similar rule for j l i u s et heres7. I n 423 a wider
rule seems to have been laid down, giving the right of accusation to
any heres of the patrons, and this for ingratitude not to the late patron
but to them. In 447 Valentinian seems to have utterly destroyed this
right in sons or other heirs: he providesqhat they cannot accuse,
but have ordinary actions (iniuriarzcm, etc.). This prohibition is not
found in Justinian's law. He adopts the law of 423 and there are
texts in the Digest which give the right of accusation to filii heredeslO,
and again to liberi patroni". I n spite of the generality of the words in
the Codes, i t is doubtful whether any right exists in later law for heredes
other than children, and i t may be taken for granted that the right is
so far connected with the right of succession to the libertus that one
who is from any cause excluded from that succession cannot accuse.
Thus Ulpian tells us that if the libertus is assignatus, only the assignee
can accnse12. I t must also be noted that none of these texts dealing
with accusation by a heres says anything about a right of re-enslavement
to them, though there is one which may mean that condemnation in
metallum is possible13.
Authority on the converse case, that of the j l i u s liberti,'is scanty.
On the one hand we are told in the Digest that the heres liberti has all
the rights of an extranezts against the patron14, a statement which, in
Probably not, however, till the time of Justinian, post, Ch. XXVII.
1'2. 38. 1 and 40. 1. 19.
s The rieht of accusation is -perpetual,
but it is lost if the intending accuser ceases to be
patron,4~. 5.30. 3.
- 50. 16. 70. Not heres heredis.
4 1. 12. 1. 10; 37. 14. 19.
6 P A 1 19
7 Si.
8 C. Th. 4. 10. 2 = C . 6 . 7. 3.
.. 15. 3.
10 37. 15. 3 ; 40. 9. 30. 5.
9 Nov. Valent. 25. 1.
11 1. 16. 9. 3 ; 37. 14. 1. But these texts are not clear. They may be read as merely giving
the patron rights in respect of acts done to liben'. This is clearly the meaning of Nov. 78. 2
1

a Note the language of 40.
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view of its context, seems to mean that he owes him no reverentia or
obsequium,and, as there is also no right of succession in the patron, i t
would seem to follow that there can be no accusation. But elsewhere
learn that in 426 i t was enacted that children of a freedman even
holding an office within the class of militiae can be re-enslaved for
ingratitude. The enactment is, even in the Codex Theodosianus, in a
mutilated form, and Justinian abridges it still more1. I n the earlier
form it speaks of reverentia as due from the j l i u s liberti, and Justinian,
striking out this duty, on which the right to accuse logically rests,
reserves, nevertheless, the right of accusation. I n the earlier form the
right extends to children of the patron, but Justinian omits this. The
rule is again mentioned, but not so as to explain anything, in the
Novelsa. I t may be conjectured that the duty of revwentia is newly
imposed on libem', by the enactment of 426.
An enactment of Constantine in the Codex Theodosianus dealing
with these accusations, and dated 332, reappears in Justinian's Code as
of a slightly earlier dates. I t contains here much t,hat is not in the
earlier form, and, no doubt, two constitutions have been run together.
As given by Justinian i t contains two rather strange rules. It provides
that re-enslavement of a manumissus to his patron shall affect afterborn
children, jiliis etiam qui postea nati fuememntservitzlm's, quoniam illis
delicta parentum non nocent quos tunc esse ortos constiterit dum libertate
illi potirentur. The only way in which this can be made intelligible is
to refer this provision to manurnissae4. The other curious rule is that
the person enslaved for ingratitude after having been freed, vindicta, in
consilio, will not be restored to liberty on petition except at the patron's
request. This, since it does not speak of manumission, seems to refer to
servituspoenae, which suggests that the other constitution of Constantine,
which is lacking in the Codex Theodosianus, but sppears in Justinian's
Code in the form of a clause added to the one which is in the earlier
Code, dealt with servitus poenae as a punishment for ingratitude6.

(f) A freeman allowing fraudulent sale of himself This is one
of the many legal institutions which resulted from the fact that slave
and free cannot be distinguished by inspectione.
The general rule is that any liber homo over twenty years of age
who knowingly allows himself to be sold as a slave, in order to share
C. Th. 4. 10. 3 = C. 6. 7. 4.
2 NOT.22. 9.
SC.Th.4.10.1.C.6.7.2.
C. 6 . 7 . 2 . 1 .
are not to have the benefit of their mother's freedom between conception
and birth. Ante, p. 399.
The auu~ionto the consilium seems to shew that this was originally a rescript dealing with
a special case.
18. 1. 5 ; ante, pp. 5, 6.
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the price, is enslaved, or, as i t is more usually expressed, is forbidden
proclamare in libeltatem, i.e. to claim his liberty1. I t is a capitis
deminutio maxima2. The rules are stated in the Digest with a good
deal of detail, most of which is fairly clear. I t is essential that the
object was to share the price3. I f it was not, then, whatever other
fraud was contemplated, liberty can still be claimed4. Even though the
man had this object he is not barred unless he has actually received a
part of the price5. I t is essential also that the buyer have been deceived :
if he knew, then there is no bar to the claim of liberty@. But if he in
turn sell to an innocent buyer, the subject of the sale is barred from
claimir~gif he has received part of the price, i t would seem, on either
sale?. If there were two buyers, and one knew of the fraud while the
other did not, there is a conflict in the texts. The man cannot be
partly free. To allow him to be wholly free would make i t easy to
defeat the whole rule. Accordingly Paul says that as the wrongdoer
can claim nothing the man must go wholly to the other: a rational
rule, but one in which Ulpian sees a difficulty. H e holds that the
buyer bought only a share and can therefore be entitled to no more:
the rest must therefore go to t l ~ ebuyer who knew the facts, who thus
profits by t h e ignorance of the other buyers. But this rule that he
cannot be entitled to more than the share he bought is not inevitable.
The case is closely analogous to that of manumission by one of common
owners in the classical law, in which case all vested in t h e other! In
fact, the beginning of Ulpian's text looks as if he was about to lay
down the rule adopted by Paul: i t is probable that the actual solution
in the latter part of the text is not his but Justinian'sio.
A person under the age of 25 has in most cases a right of restitutio
in integrum, but not in this case. The reason given by Ulpian, following
Papinian, is that there can be no restitutio in integrum from status
nzutatio". This is sufficient : the texts which say that there is restitutio
in cases of statzis mutatio12merely mean that actions that have been lost
by the change can be restored by the help of a Praetorian fiction, not
that the status can be restored". They have no bearing on the present
case". If, however, he was a minor under 20, he is not barred even
though he refrains from taking steps till he is over that age. But

1 I n . 1 . 3 . 4 ; D . 1 . 5 . 5 . 1 ; 4 . 4 . 9 . 4 ; 4 0 . 1 4 . 2 . p r . ; C . T h . 4 . 8 . 6 ; C . 7 . 1 S . l . Maleor
female,D.40.13.3; C.T.16.16.
2 In. 1. 16. 1 .
sC.7.18.1;7.16.5.1.
4 40. 12. 7 . pr.
G 40. 12. 7 . 2 , 33.
5 40. 13. 1.pi .; C. 7 . 18. 1.
8 40. 13. 5 ; 40. 12. 7 . 5 .
7 Ibid.
0 Post, Ch. xuv.
l o Other parts of the text are interpolated, Oradenwitz, Iuterp. 101.
1" 4 . 1. 2 ; P . 1 . 7 . 2.
11 4 . 4 . 9 . 4 .
13 e.g., against an adroyatus in the matter of debts.
1 4 The fact that he was a wrol~gdoermight have barred restitution in any case, in the absence
ofmetus,4.4.9.2; 4.1.7.1.
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if, having been sold under 20, he shares the price after he has reached
that age, then the rule barring claim applies to him1.
The texts speak usually of sale, but i t is obvious that many other
transactions
have substantially the same result, and accordingly
we are told that pledge, gift and giving in dos are all on the same
level as sale2, though i t is difficult to apply the notion of sharing price
to these transactions3. So, again, what is sold need not be the dominiurn.
~h~~ Paul discusses the sale of the usufruct of a freeman as a slave,
sa-ys,on the authority of Quintus Mucius, that cessio in iure uuder
such an agreement makes a slave of him: the buyer will have the
usufruct of him, and, the vendor being fraudulent, he is a servzu sine
domino. If, however, the vendor was in good faith he acquires the
proprietas 4.
Questions of difficulty arise, and are not very clearly dealt with,
where tlie person sold was not actually free, but was entitled to be
freed. Where a person to whom fideicommissary liberty was due
allowed himself to be SO sold, a consultant of Paul remarks that while
one feels he ought not to be better off than a freeman in the same
case, there is the difficulty that there was a valid sale and a vendible
thing sold. Paul's answer is that the contract is valid in each case
(which is hardly to the point), that if the buyer knew, no question
arises, and that if he was innocent, then the slave who could have
demanded liberty and preferred to be sold is barred from claiming his
liberty as unworthy of the aid of the Praetor Jideicommissam'us. The
fact that he was still a slave and could thus be sold against his will is
no defence to him, since he had b u t to disclose his position to end the
whole matter. The case is different, he says, with a statzc.liber. Here
a condition has yet to be satisfied, and when i t arrives he will, notwithstanding his knowledge and fraud, be allowed to claim his liberty, even
though the condition was one within his own power5. The point of
this last remark is that though i t be in his own power, i t may be
something substantial, and thus differs widely from merely having to
state the facts. All this cannot be called satisfactory, though i t seems
to represent both classical and later law.
The texts throughout speak of the rule as applying to liberi homines
without any restriction to ciues, and though i t is not expressly so stated,
i t is clear that no such restriction existed. Thus in the chief enactment
la 440.
0 . 1122. 27 3. 1. i.
. 4 0See
. 1 3 .also
1 . 1 ;the
c p Syro-Roman
. C . T h . 4 . 8 . Lam-book,
6.
Bruns and Sachau. pp. 22, 55, 88,102,

124, and Syrische Rechtsbiicher, Sachau, pp. 13, 67, 99,165. These speak only of ancillae as
given in do.^
40. 15. 23. pr. Kuntze, Servus Fructuarius, 64, remarks that where he is seivus sine
domino he will reacquire his liberty at the end of the usufruct, post, Ch. xxv.
40. 13. 4 ; C . 7. 18. 1.
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in the Code on the matter, the rule is applied, even though he be a
c i v i s l . I n fact the rule that a man cannot validly sell himself into
slavery is based on the sanctity of liberty, not on that of citizenship2.
We have seen that private agreements could not make a man a slave
or a libertus3 and we know that in the theory of the Republic, a t least
as expressed by Cicero, the State could not deprive a man of c i v i t a s or
l i b e r t a s : he was always regarded as abdicating his rights4. Exile was
voluntary. I n like manner in this case the man enslaved is regarded
as having abdicated his liberty, and similar language is used in relation
to other causes of enslavement iure c i v i l i s .
I n most of the texts, though not in all, the offender is not described
as re-enslaved but as forbidden proclamare in l i b e r t a t e m 6 . This rather
suggests that he is not exactly enslaved, but is, so to speak, estopped
from claiming his liberty. This way of looking at the matter receives
some slight support from the words of a text vhich says that Hadrian,
while laying down the general rule, nevertheless, i n t e r d u m , allowed hiin
to proclaim his liberty if he restored the price, i.e. he became free again
without manumission7. From the fact that this is in the Digest it is
likely that i t was a general rule for later laws. But though i t suggests
that the bar was only procedural, it is really only a case of restitution
analogous to that mentioned in the case of servi p o e t z a e g and liberti
i n g r a t i l o , where there is no suggestion that the slavery was not real.
The evidence that it was not mere estoppel but actual slavery is overwhelming. It is so described in many textsll. I t is called a status
m u t a t i o , and restitutio in integrum is refused on that account12. I t is a
capitis deminutio n ~ a x i m a l 3 . DiZanumission is the normal mode of release,
and on manumission the man is a l i b e r t i n u s , not an i n g e n u u s 1 4 , and this
is noteworthy, as one might have thought that manunlission ended the
punishment. But he is barred from claiming ingenuitas even after
m a n u m i s ~ i o n ~ Again
~.
if a woman is so sold her children born during
her slavery are slaveslB. Such a man is the subject of d o n t i n i u w ~ ' ~ . It
C. 7 . 18. 1 ; C. 7 . 16. 5. 1 and In. 1 . 16. 1 are dealing only with ciaes.
The class of slaves \\,as recruited by purchase from b a ~ b a r o soutside the protection of the
Empile (Mitteis, op. c i t . 360 Y ~ ),I but this is hardly material.
Y 40. 12. 3 7 ; C . 7 . 16. 10.
gee also C . Th. 4 . 8 . 6 = C . 8. 46. 10. Apparent exception under
Sc. Claudianum, ante, p. 412.
4 Cicero, Pro Caec. 33 and Pro Domo 29, etc. As to some exceptiollal cases, C. Th. 3. 4. 1 ;
5. 8. 1 ; Vat. Fr. 34.
6 e.g. 1. 5 . 2 1 ; C . Th. 4 . 12. 6 . This language does not seem to be used about libertus
ingratua.
6 e.g. 40. l2. 14, 40; 40. 13. 3 , etc. Post, Ch. x x v ~ n .
7 40. 14. 2. pr.
8 It accords with favor libertatis and seems to iuvolve a penalty of part of the price.
9 Ante, p. 411.
10 Ante, p. 4'27.
11 e . g . C . 7 . 1 8 . 1 ; I n . 1 . 3 . 4 ; 1 . 1 6 . 1 .
13 ~ n I . 16. 1 .
la 4 . 4 . 9. 4 .
16 40.1'2. 40.
14 1. 5. 2 1 ; 40. 12. 40.
17 40. 12. 23. pr.
16 40. 13. 3.
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is clear that it is true slavery, and the point could be raised without
ezceptio as a reply to an adsertio l i b e r t a t i s l .
The rules set forth in the foregoing pages give an account of the
institution as i t appears in Justinian's law. But the state of the sources
raises a curious question as to the origin of the rules. Every legal
text which mentions the matter, with two exceptions (a provision of
constantine which is in the Codex Theodosianus but not in Justinian's2,
and one in the Syro-Roman Law-book3), is from Justinian's compilations.
The institution is of so remarkable a nature that one would have
expected to find i t frequently mentioned. Yet i t appears also, though
such a statement must be open to correction, that the historians, poets,
grammarians, antiquaries, Christian fathers, and in fact all literature,
are equally silent. Plautus handles such a fraud4, but he does not
mention the rule. I n view of this conspiracy of silence, we are driven
to Justinian to find the origin of the rule. The result is not very
informing. From one text we learn that Quintus Mucius was acquainted
with it5. ~ n o t h e r ' t e l l sus that Hadrian laid down such a rule6. I n
the Code, legislation on the matter is referred to by Gordian, who
treats it as an existing institution7. Paul treats the matter in a work
on the S c . Claudianums, and Pomponills speaks of it as to be looked
for in S e m t u s c o n s u l t a o . All this tempts us to think of the Edict,
confirmed and extended by Senatusconsulta and constitutions, after the
Edict had lost its vitality. Some con~mentatorsdefinitely treat it as
Edictallo, but there is no direct evidence for this, except that the Edict
did provide for an actio i n f a c t u m , where there had been such a fraud,
but the circumstances were not such as to bar claim of liberty. I t
seems hardly likely that this alone would be stated if both belonged to
the Edict. Indeed the words in which Ulpian refers to the actio i n
facturn are such as strongly suggest that this was the only Praetorian
remedy, and that it first existed a t a time when there was no other".
There is no trace in the remaining fragments of the Edict of anything
relnotely resembling a penalty of re-enslavement. And the fact that
Martian speaks of i t as iure civili is strong evidence that i t was not of

1
2

From the fact that Gains does not mention it in his list of cap. dem. nzax. (G. 1.160), Karlowa
infers (R. R. G. 2.1116) that the efiect was then only procedural,becoming substantive later. But
G . also omits libertzrs ingratus and servuspoenae.
C. Th. 4 . 8. 6 . See the intelpretatio. As this law appears in Justinian's Code this point is
Omitted, C. 7 . 1 8 . 3 ; 8 . 4 6 . 1 0 .
Syro-Roman Law book, Bruns and Sachau, § 7 3 ; Syrische Rechtsbiicher, locc. citt.
Pers. 1. 3.
4 0 . 1 2 . 2 3 . pr. But it may be Quintus Cervidius Scaevola (Mommsen, Strafrecht, 854). The
Original Florentine reading was meus. Mucius is a generally accepted correction in the MS., but
lt 1s late (Mommsen,Digest, Ed. mai. ad h. 1.). Under the circumstances Quintus meun seems
rather less likely than Scaevola noster which M. cites in support of it.
40. 14. 2.
7 C. 7 . 1s. 1.
8 40. 13. 5 .
h. t . 3 .
10 e.g. Karlowa, lac. c i t . ; Girard, Manuel, 100.
l1 40.12. 1 4 . p r . , 1.
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Edictal origin1. I t is true that among the books in ~vhichit is treated
are Paul's and Ulpian's commentaries on the Edict. But Ulpian's
Book 112is on restitutio in integrum, and this matter comes in incidentally. Paul's Book 50 and Ulpian's Book 543 are on a topic in
which this matter would naturally come if i t were in the Edict, i.e.
de liberali causa4, and they are in those books of the commentary which
according to Blume belonged to the Edictal group. But they are books
which, i t has been supposed6, were transferred to the Edictal group
from the Sabinian to save timea.
Examination of the texts raises another question. I t is clear that
in Justinian's time, sharing the price was essential7. I t is made the
test as early as Gordians, and even Hadrian is cited as regarding it as
necessaryg. Yet many of the texts do not mention this requirementlo.
This of itself would mean little, as they may be expressed too generally,
but the omissions are noteworthy in kind. I n none of the texts from
Paul is the requirement mentioned", and i t is he who cites Quintus
Mucius12, and in the same lex tells us that dos, donatio and pledge are
on the same footing as salel3. I t is difficult to square the notion of
sharing price with this, and still more difficult to understand how he
could have discussed the matter without adverting to this difficulty if
the requirement had existed. The only Roman text independent of
Justinian says nothing of this requirement". The texts dealing with
the actio in factum for cases of fraud where proclamatio was not barred
do not speak of this as a distinguishing mark1=. A text which says that
a miles allowing himself to be sold as a slave is capitally punishable
says nothing of this requirement1! I t may be added that, while some
texts speak of sharing the price", others speak simply of receiving it:s.
On the other hand it is perplexing to find price sharing mentioned in
every one of Ulpian's texts19. So too the age rule is not treated
uniformly. Some texts do not mention itzo. Others speak merely of
ntaior and minorz1. All this suggests that the rule as we have it in the

Digest is the result of an evolution1. But the stages in that evolution
with any confidence. It is probable that the rule of
cannot be
enslavement is as old as Q. M. Scaevola, but even this is not certain, as
the Quintus mentioned may be Q. Cerv. Scaevola2. The rule of price
sharing is probably not nearly so old. No text takes it further back
than Hadrian, and in the text which treats the requirement as known
in his time, the words referring to price are in a parenthesis. The
course of events may have been as follows : A praetorian actio in facturn
was given covering all cases. Then, perhaps still under the Republic,
but probably later3, the more drastic remedy was introduced apparently
by ~ ~ n a t ~ c s c o n s u which
l t a ~ , specified the cases in which proclamatio was
refused. They were a t least two, price sharing, and desire to exercise
the function of actorJ. As time went on this last died out. I n private
life, as in public affairs, there was a great development of free labour,
and the increased power of representation in the field of contract made
i t possible and usual to employ free actores6. By the time of Justinian
price sharing was the only case of importance left, and thus it appears
as a general condition on the bar. The allusion to i t appears in most
cases in a parenthetical form7, and may well be, at least in some cases,
an interpolation.
The actio in factum above mentioned has, in strictness, nothing to
do with enslavement, and thus i t is not necessary to state its rules in
detail8. It covered any possible case in which a freeman dolo malo
allowed himself to be sold as a slave, not covered by the other rule.
Ulpian so expresses its scope9, a fact which indicates that its field
varied with changes in the scope of the more severe rule. I t required
dolus, beyond mere silence, and thus capacity for dolus, on the part of
the Inan; but, apart from that, his age was not material1'. The nature
of the fraud was not material, and he need not have profited. The
action was for double any loss or liability: i t was independent of any
contractual remedies against the actual vendor, and the buyer must
have been ignorant of the factsll.

1 1. 5 . 5. 1. Explained away by Girnrd (loc. cit.) as a reference to confirmation by Sec etc.,
and by Karlowa (loc. c t t . ) , who observes that the contrast is with iua gentzttni.
3 40. 12. 7 ; h . t . 23.
2 4 . 4 . 9 . 4 ; Lenel, Ed. Perp. ( 2 ) xxil.
5 Koby, Introd. to Digest, liv.
4 Lenel, Ed. Perp. (2) xxii.
7 4 . 4 . 9 . 4 ; 40. 12. 7 . p r . ; 4 0 . 1 3 . 1.
6 Lenel does not treat it as Edictal.
9 40. 14. 2 . p r .
8 C. 7 . 1 8 . 1 .
10 1 . 5 . 2 1 ; 4 0 . 1 2 . 2 3 , 3 3 ; 4 0 . 1 3 . 3 , 4 , 5 ; C . 7 . 1 4 . 1 4 ; 7 . 1 6 . 1 6 ; C . T h . 4 . 8 . 6 , e t c .
11 40. 12. 23. Dr., 1 , 3 3 ; 40.13. 4 (a long and argumentative text).
12 40. 12. 23. r .
18 See also C . 7 . 16. 16, and Syriscl~eRechtsbiicher, locc. citt.
16 49. 19. 14.
1s 40. 1'2. 14-22.
1 4 C . Th. 4 . 8 . 6 .
17 4 . 4 . 9 . 4 ; 2 8 . 3 . 6 . 5 ; 4 0 . 1 2 . 7 . p r . , 1 2 4 0 ;4 0 . 1 3 . 1 . 1 ; C . 7 . 1 8 . 1 .
'8 40. 13. 1 . p r . ; 40. 14. 2 . pr.
19 4 . 4 . 9 . 4 ; 28. 9. 6 . 5 ; 40. 12. 7 ; 40. 13. 1 . 1. Of these some are corrupt. 28. 3 . 6 . 5 and
40. 12. 7 shew that price-sllaring was not the only case. The different x s s . of the Syro-Roman
Law-book deal capriciously with this poillt. In one, and that, it seems, an early one (Syrische
Rechtsbiicher, 67), the rule is applied though he gets none of the price.
21 4 0 . 1 4 . 2 . p r . ; C . T h . 4 . 8 . 6 .
20 1 . 5 . 2 1 ; 4 0 . 1 2 . 2 3 , Q ' J ; C . 7 . 1 8 . 1 .
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As to interpolation of some of these texts, see Gradenwitz, Interp. 100 aqq.
a 40. 12. 23. pr. See ante, p. 432. Karlowa, R. R. G. 2 . 1117, thinks this text has nothing
to do n-ith our rule.
~-..
Karlowa, loc. cit., supposes our rule republican, on account of 40. 12. 22. 5. But that
assumes that it antedated the actio i n factum, which does not seem likely.
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Karlowa, loe. c i t . ; 28. 3. 6 . 5 ; C . Th. 4 . 8 . 6 . 1. Allowing themselves to be included in a
do8 is another probable case. See Syro-Roman Law-book and Syrische Rechtsbiicher, locc. citt.
Not much can be safely inferred for Roman law from these sources. See Mitteis, Z. S. S. 25.
286 aq1. But Paul, too, refers to this case as also to that of allowing himself to be included in a
pledge or a gift, 40. 12. 23. pr. It is possible that the actual limitation of the rule to price
s h a ~ u ~isgdue to U l ~ i a n .
Wallon, op. city 3. 107 aqq.
7 e.g.4.4.9.4; 40.14.2.p~.
They are fully set out in 40. 12. 14-22.
9 40. 12. 14. 1.
lo 40. 12. 14. 2, 15.
"h.t.lE,X.2,20.4.

E ' t of Enslavement
It remains to consider shortly the general effect of enslavement on
the man's preexisting rights and duties. I t must be borne in mind
that the vast majority of slaves were so by birth, and that as to them
no such question can arise, while of the rest, a number, which must have
varied greatly from time to time, were so by capture. Their position,
which was abnormal, has already been considered1. The remainder,
whom alone we have to discuss, must have been relatively very few.
A number of general propositions on the matter are familiar. Every
enslavement is a capitis deminutio maxima, for this is declared to result
wherever liberty and citizenship are lost2, and i t is mentioned expressly
in several cases, e.g. those of servus poenae, libertus ingratus and
fraudulent sale3. These are, of course, the most important cases in
later law. For earlier law i t is stated for incensi, dediticii reenslaved,
and cases under the Sc. Claudianum4;this list also being representative
rather than complete.
A slave is a mere nullity at civil and praetorian law? He has no
caput, or what seems to be the same thing, his caput has no iusa. 'l'he
principle is eummed up in the remark that supervening slavery is akin
to death7. Yet this does not adequately express the matter: the event
is in some ways more destructive than death. Like death it destroys
usufructs and similar rightss. There needs no authority for the statement that i t ends all those relations of private and public life which
ilnply that the persons concerned are cives. I t ends any office, private
or public, such as tutela. I t ends marriage. I t ends partnership,
precisely as we are told, because the man is regarded as deads. I t
produces all the effects of other capitis deminutiones, which need not be
particularised. But it does much more. A will, which death brings
into operation, is rendered irritum by enslavementlO. Death avoids any
gift, to the person who dies, by a will not yet operative (subject to some
exceptions), and so does enslavement, quia servitus rnorti adsirnilutur".
But even if it was after dies cedens he could not claim, nor do we learn
that his heirs could, as they could in case of death1%. I t destroys all
rights resulting from cognation or affinity'? We are told that iuru

.

3 In. 1. 16. 1.
9 4. 5.11.
1 Ante, pp. 291 sqq.
The
4 G . 1. 160; Ulp. 11. 11. Captivitas is not in these lists. The case is a special one.
law of poutliminium, and the effect allowed to the will of one who dies a captive, make this a
rather abnormal case. See ante, pp. 291 a q
5 28. 8. 1 . p . ; 50. 17. 32. The text ad%s'thatthey are equal to other people by natural law.
This justifies the natural obligation of the slave (post, Ch. xx~x.)and counts for something in
the gradual recognition of cognatro servilis. Ante, p. 76.
7 50. 17. 209; Nov. 22. 9 ; a. 3. 101.
64.5.3.l;In.1.16.4.
8 7.4.14; 111.2.4.3;C . 3 . 3 3 . 1 6 . 2 ; P . 3 . 6 . 2 9 .
If entitled under JEdeicommissum to appoint property among his
8 17. 2. 63. 10; In. 3.25.7.
issue he cannot do it when enslaved: it is as if he had died without doing it, 36. 1. 18. 6.
1028.3.6.5,6,8--12; I n . 2 . 1 7 . 4 , 6 ; G.2.147.
13 38. 8. 7; 38. 10. 4. 11; In. 1. 16. 6.
12 38. 17. 1. 4.
11 35. 1. 59. 2 ; 49. 14. 12.

sanguinis cannot be destroyed by any civil law1, but slavery is iuris
gentium.
lndealing with the effects on debts due to and by him we have to
remember that persons made slaves fall into two classes: they pass
either into private ownership or into none. For i t is a noticeable fact
there is no case (with the exception, if i t be an exception, of the
captiuus) in which he vests in the Fisc. I n some cases the Fisc se!ls
him, but i t does not appear that the State has the dominiurn, even
where the price vests in it.
For delicts committed by such persons we know that the new owner
is noxally liable: noxa caput sequitur2. But where the man was free
before, there is in addition to this noxal liability the personal liability of
the man. This is a burden on his estate, and need not be distinguished
from
debts, except that like all debts ex delicto, i t falls on
successors only to the extent of their benefit, if any. I n the case of
seh
poenae there can be no noxal action. There is no owner ; moreover they cannot be allowed to pass from their terrible position into
that, of ordinary slaves because they have committed a wrong.
As to contractual and quasi-contractual debts, direct authority is
very scanty. I t is fairly certain that the liabilities and rights, so far as
they survive, go with the bona. We are told that this is so as to
liabilities3, the man's own liability being extinct4. Another text tells us
that there is an actio utilis against the dominus and if it is not defended
in solidum, there is rnissio i n possessionem of the goods of the former
freeman5,a rule analogous to that in the case of adrogatia. This implies
that the property goes to the dominzcs, which is no doubt the case under
the Sc. Claudianum7, and in fraudulent sale.
As to the converse case, that of debts due to the enslaved man,
there seems to be no textual authority at all. I t seems likely that the
analogy with adrogatio governs this case also. If that be so the
dominus acquires rights of action ipso iures. The case is differentiated
from that of bonorum emptor in that there he has no civil 1a.i right;
his succession is edictal, and thus his actions are indirectg. None of
Our cases is edictal, subject to what has been said abovelo as to the
of reenslavement for ingratitude.
Altogether diEerent considerations arise in relation to servus poenae.
HereJ in general, the Fisc acquires, though it does not own the man.

' 50. 17. 8.

In. 4. 8. 5 ; G. 4. 77.
' 4.Novua
homo uidetur esse, 34.4. 27. 1; 44. 7. 30.
5. 7. 2.
2

8

4. 5. 2 . p r .

In. 3. 10. 3.
I. Ante, p. 413. In Justinian's latest legislation the rule may have been dserent in the case
Of lzbertuS Ingratw. Nov. 22. 9, of which the rubric aeems hardly consistent with the text, may
that the children took some of tlle goods. If so they no doubt incurred proportionate
liability, but the text is extremely obscure.
QIn. 3. 10. 1, 3.
9 G. 3. 80, 81.
10 Ante, p. 431.
6
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There seems no reason to distinguish this from other cases in which the
Fist takes a succession'. On this view all that need be said is that the
Fisc takes the estate subject to its debts2. The creditors can make
their right effective by bonorum venditio3. The Fisc can prevent the
forced sale of a clearly solvent estate by paying off the creditors. On
the other hand if the property has definitely vested in the Fisc, it can
sue for debts due to the estate, having in such cases only such privileges
as the private creditor would have had4. We must remember however
that a share of the property goes to the children (and at some dates to
other successors5). Where the Fisc takes no share a t all, i t seems clear
from the language used in the different texts, that it is an ordinary case
of succession6. So also where the man was a decurio, and part goes to
the children (in some cases) and part to the curia7: both the children
and the curia appear to inherit. So too where he was a libertus; the
rights of patroni and j l i i patroni are not affected : they inherit as to
their shares. But, a t least in the time of Justinian, where the children,
and they alone, get a share, they do not appear to inherit, but to receive
a grant from the Fiscg. As the Fisc takes only subject to debts and
has a right of action, we must assume that the children have none,
and are not liable. But we cannot be sure that this is the right interpretation, and, if i t is, we cannot be sure that the classical rule was
the same. Hadrian's rule is expressed in the same languagelo. But
that of the law of 380 is obscure and may mean that they are heirs
pro parte, though the expression, ficus concedit, appears therein, as in
the abridged edition in the Code1'.
1 The omission of this case in 49. 11. 1 is due to tbe fact that here no nuntiatio was in
question.
2 49. 14. 1. 1, 11, 12, 17, 37; Lenel, Ed. Perp. 5 212.
48. 20. 4, 10.pr.; C. 9. 49. 5.
5 Ante, p. 407.
4 49. 14. 3. 8, 6. pr., 21.
6C.Tb.9.42.2,6,9,10123.
7 C.9.49.lO=C.Th.9.42.24.
10 h. t. 7. 3.
9 h. t. 1, 7.pr. etc.
0 48. 20. 7. 1, 8.
As to postliminium, ante, pp. 304 sqq. ; resti11 C. Th. 9. 42. 8 = C. 9. 49. 8 ; C. Th. 9.42.9.
tutio servipoenae, ante, p. 411 ; sunyuinolentus,reverting to ingenuitas, ante, p. 422 ; redemption
of person who fraudulently sells himself by return of price, ante, p. 430.

CHAPTER XIX.
RELEASE FROM SLAVERY. GENERALIA. OUTLINE OF LAW OF
MANUMISSION DURING THE REPUBLIC.
IT is not necessary to attempt the hopeless task of defining liberty.
Justinian adopts from Florentinusl the definition : Liberty is the natural
capacity(facultas) of doing what we like, except what, by force or law,
we are
from doing. This definition no doubt expresses certain
truths. Liberty is " natural " : slavery is iuris gentium. I t is presumed
that a freeman can do any act in the law : his incapacity must be ~roved.
The reverse is the case with a slave. But, literally understood, i t would
make everybody free. As a matter of fact all persons not slaves are
free, and as we have arrived a t a more or less exact notion of Roman
slavery we may leave the matter there.
The conception of manumission needs some examination. I t is not
in strictness transfer of dominium. A man has no dominium in himself
or his members2. Nor is i t an alienation of liberty. The right received
is not that of the master, and the rule that a man cannot give a better
liberty than he has is intelligible without reference to such an idea.
Nor is i t a mere release from the owner's dominium : that is derelictio,
from which manumission differs in several ways. Dereliction does not
make the man free, it merely makes him a res nullius3. Moreover
manumission leaves many rights in the master, and there is no such
thing as partial dereliction'. If it had contained a dereliction, then,
since derelictio is purely informal, a manumission which failed for
lack of form would have been a dereliction. But this was not the case.
At civil law such a defective manumission produced no effect a t all, and
even under the Praetorian law and the lez Iunia i t left large rights in
the master, and entitled no third person to seizes. We have seen6 that
the Roman conception of slavery was subjection to ownership, actual or
potential : a slave was a human res. Manumission is an act emanating

'' h1.. 5.t . 3.4 ; In. 1. 3. 1.

9. 2. 13.
3 41. 7. 2.
Post, p. 445.
Ante, P. 2. As to the nature of manmission, see fnrther,post, APP. N.
J
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from the holder of ownership removing the man (by the authority of
the State, which is present in all formal manumissiou) from that class.
I t is essentially a release not merely from the owner's control, but from
all possibility of being owned. I t does indeed confer rights and
capacities on him1, but i t is from the notion of destroying capacities
for rights over him that the conception starts.
There are some general rules which may be shortly stated here,
though some of them will need more detailed treatment later.
An ingenuus is a freeborn person who has never been in lawful
slavery2. One who has been a slave is, on release from that position,
a libertinus3. The law favours freedom on the one hand but guards the
purity of ingenuitas on the other. An ingenuws does not cease to be
one by being sold by his father: or by manumission from apparent
slavery6, or by being treated in any way as a slave, wrongly" Even
a declaration by the man himself under pressure that he is not an
ingenuus does not deprive him of that position7. Adverse decision does
not prevent repeated assertion of liberty, though a decision in favour of
liberty may prevent its being again disputeda. I n the same way a man
cannot become a slave by lapse of time spent in apparent slaverys,
though he may be free by prescription1''. All these are evidences of the
favour shewn to liberty: injinita est aestimatio libertatis". On the other
hand, though a libertinus may be adopted, a t any rate by his patron, he
does not thereby become an i n g e n u u ~ ~so~ ,far, a t least, as rights in
relation to third persons are concernedls.
To these general rules there are some exceptions, little more than
apparent, which need only mention. They can be grouped under three
heads.
(i) A libertinus may by special grace acquire the rights of an
ingenuus. With this case we shall not deal1'.
(ii) I t is possible in certain cases, already discussed, for a person
to be a libertus without having been a slaveI6.
(iii) I t is possible for one who has been validly enslaved to become
an ingenuus on again becoming free1?
There is a general tendency, doubtless accentuated in later law, to
interpret rules and facts as far as possible in favour of liberty. I t is a
p. 439.
2 e. 1. 11.
81.5.6;h.l.S.pr.; G.l.ll.
P . 5 . 1 . 1 ; C.7.16.1,ante,p.420.
JP.5.1.2;In.1.4.1.
8
C. 7. 16. 2, 4.
7 h. t . 4.
6 P. 5 . 1 . 3 .
10 C. 7. 21. 7; 7. 22. 1, 2 ; post, Ch. x x v u ~ .
9 C. 7. 22. 3.
la 1. 5. 27 ; 1. 7. 46; Anl. Gell. 5. 19. 12.
11 50. 17. 176. 1.
An ingauus adopted by a l i b e r t i n ~
18 1. 7. 15. 3, 46; 2. 4. 10. 2 ; 37. 12. 1. 2 ; 38. 2. 49.
was still of course ingenuus, 1. 7. 35. From the texts cited in this and the last note, with
others, it appears that adrogation of libertini, by any but the patronus, was one of the thulgs
which non &bent jieieri, sed f&ta d e n t .
15 Ante, p. 412.
14 See, e.g., Moyle, ad In. 1. 5. 3.
16 Thus captavw is a slave but reverts to ingendtas by postlimiltium (ante, p. 304). See also
the case of chlldren sold, ante, p. 420, and see p. 410.
1 Post,
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general principle that in doubtful or ambiguous cases i t is best to follow
the more liberal view1. Liberty being of immeasurable value and omnibus
rebus favorabiliorP, the principle is naturally laid down that in doubtful
affecting liberty, secundum libertatem r e ~ p 0 n d e n . derit3.
~~
Countiess illustrations of this tendency will be found in the following
chapters.
A slave may become free either as the result of manumission by his
dominus, or without the latter's consent. I t is convenient to begin
with manumission, and, as the topic is son~eu~hat
complicated, to deal
first with the simplest case. This is manumission, by a sole and
unencumbered owner who is a civis not under any disqualification, of a
himself under no disqualification, and in whom no other person
has any right. And this must be treated historically.
With the very early law we are not concerned, and indeed little but
guesswork is possible in relation to it. The origin of manumissions is
unknown. Dionysius of Halicarnassus credits the foundation of the
law on the point to Servius Tullius4,but as he refers nearly everything
else to that king no particular weight attaches to his testimony. The
XI1 Tables shew that a t their time it was an established institution5.
All manumission is regarded as an institution of the ius gentium6. It
is a datio libertatis: liberatur (servus) potestate7. But i t is more than
that: i t is, a t any rate during the Republic, the making of a civis.
Ulpian tells us that legitime manurnis.&, nullo iure i,mpedientes, become
cives. I n the Digest he speaks of the patron's rights as a return for
having made cives of the slavesg. Thus citizenship is always the
ordinary result of a typical manumission. From this characteristic of
manumission it follows that all the modes of manumission are public,
i.e. are in some way under public control. The State is interested in
seeing that civitas is not bestowed on unworthy personslo.
Of these modes of manumission there are three.

I. Censu. Although the Census survived into the Empire, i t is so
essentially a republican institution that it seems best to say here the
little that is to be said about it.
I t is not necessary to discuss the Census in general : we are concerned
with i t only as a mode of manumission. I t is probable that this form
of manumission is extremely old, but it hardly survives into the classical
Benigniora praeferenh; benignio~emsententiam sequi non minus iustius quam tutius est;
humanlorem sententiam sepui oportet, 28. 4. 3; 34. 5. 10. 1 ; 35. 2. 33. 5 ; 50. 17. 56, 192. 1.
a 50.17.129
50. 17.26; The language, though not the decision, of C. 2. 4. 43 is in the same vein.
Dion. Hal. 4. 22.
6 Bruns, Fontes, 1. 24, 28.
In. 1. 5. pr.
7 Ib. ; D . 1. 1. 4.
8 Ulp. 1. 6.
938.2.1.pr.;38.16.3.1.
10 Boethius in Cic. Top. 2. 10.
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law with which we are really concerned. There was a census in AD. 74,
and there was a t least the name of one in 243. But this form of manumission was really extinct. Paul does not mention it. Ulpian says,
olim mnunzittebantur censul. Gaius, however, writing somewhat earlier,
speaks of i t in several texts as if it still existed2. The Fragmentum
Dositheum of about the same date as Gaius discusses it as a living
institutions. But in several other texts in the Fragment, where we
should have expected to see it side by side with vindicta, it is not
mentioned4. This circumstance and the known facts of history5 make
i t clear that the texts are discussing an unreality. The institution is
obsolete. Such counting of the population as occurs under the Emperors
may be called by the same name, but i t has little or no relation to the
republican Census.
The Census, taken every five years6,is in essence n list of cives made
for fiscal purposes and for the regulation of military service. The form
of manumission is the iriscription of the name of the man on the list of
citizens. I t involves three steps. The slave presents himself and
claims to be a citizen: censu pro$tebantur7. The assent of the owner
is shewn: iussu or consensu dorninis. The Censor inscribes the name
on the list of cives. On each of these three requirements there is something to be saidg. The professio mentioned is the formal presentation
of himself which each civis was bound to make to avoid the penalties
falling on an incen~us'~.The iuss.zdm of the master does not seem to
have been a formal part of the ceremony, though of course the Censor
would not enrol the name without it1'. I t is an authorisation to the
slave, not to the Censor, and its informal nature is expressed in Cicero's
description of it as c o n ~ m s u s ~ We
~ . are not expressly told that t,he
master had to be present, but this was probably the case, especially in
view of the fact that in 176 B.C. a temporary rule was laid down that in
. certain cases of manutnission before the Censor or other magistrate the
owner was required to take a certain oath13. No juristic text actually
mentions the entry on the roll as an essential, but Cicero does14, and
the very name of the institution and the language of the other texts
obviously take i t for granted's. The Censor could no doubt refuse to
enrol the man.
2 G.1. 17, 44,138, 140.
Ulp. 1. 8.
a Fr. Dos. 5, 17.
Fr. Dos. 11, 13, 15.
Mommsen, Rom. Staatsr. (3) 2. 1. 415; D. P. R.4. 98.
6 Fr. Dos. 17. In early times it was frequently less.
7 Ulp. 1. 8.
a B i d . ; Cicero, De Orat. 1. 183.
Q Fully discussed by Deaenkolb, Befreiuna durch Census, 3-14,
of
which
work much use has
- been made.
' 0 Ante, p. 401.
Degenkolb treats it as essential but not as part of the form. It is in this way that he
explains release from n~ancipiwmwithout consent of the holder.
12 Cicero, loc. cit.
1s L i v , 41. 9.
14 Cicero, de Orat. 1. 183.
15 Fr. Dos. 17; Theophil. 1. 5. 4. He describes the process inexactly.
1
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The process could take place only a t Rome, for i t was only at Rome
that, the true Roman Census was held1. The slave must be the property
ifLrep k i t i u r n of the manumitter2,and it is plain that no modality
of any kind could be attached to manumission in this form. But i t
must be borne in mind that the freedman's oath was not a condition,
and, no doubt, by means of it many conditions could practically be
imposed, breach of the undertaking being a punishable case of ingratitude.
The procedure of the Census is a long business : the new lists cannot
be prepared in a day. Apparently it was not usually till towards the
end of their eighteen months of office that the lists were completed
and the Censors proceeded to the formal act, lustrum condere, which
brought the new lists into operation. I t was not clear whether the
slave was free from the moment of enrolment, or only when the new
lists came into. operation. The doubt is referred to by Cicero, and
again in the much later Fragmentum Dositheum3. I t was not confined
to this question, but extended to a11 acts of the Censor taking effect in
the Census Roll, e.g. notae censoriae and the like. It would seem that
the question must have been of great practical importance, and yet
that it was never determined. I t may be that these various acts, which
were more than mere records of fact, were postponed till the last moment.
Logic seems to require that, at least in our case, the later date should
apply. It seems that i t must have been so, so far as concerns public
law. But it may well be that for private law the practice was otherwise.
The entry does not purport to make him a civis : i t is a fictitious renewal
of an entry, and the Censor is recording the fact that the man is a civis,
not making hitn one. Strictly indeed he is only recording the fact that
the man has claimed to be a civis, and if such an entry is made in error
it is null4, and cannot operate by lapse of time, for i t is not till much
later that we find rules as to liberty by prescription6.
Some of the early Emperors were Censors, and Domitian was Censor
for life. I t does not seem that he proceeded to any census, or lustrum
condidit in the old sense. There are no signs of manumission before
him as Censor: the whole institution is at an end.

,,,

11. Vindicta. This is a " fictitious " application of the procedure in
a causa liberalis. If a claim of liberty was made on behalf of a man

' fi.DOS.17.

3 Fr. Dos. 17; Cicero, loc. k t .
2 Ibid.
Mommsen, Rim. Staatsr. (3) 2.1.374, Dr. pub. Rorn. 4. 521. Degenkolb remarks that the
shews that enrolment was needed.
Post, Ch. XXVXII. Late in the Repnblic the rules were so far relaxed that the collection of
statistics was made in some cases in the various municipia. But this was not the actual
Census, and it does not seem that the Censors were present. See Mommsen, Rim. Staatsr.
2. 1. 368; Dr. P.R. 4. 45.
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alleged to be wrongully detained as a slave, the claim took the form of
an action brought by an adsertor libertatis, claiming him as a free man,
the form being, at this time, that of sacramentuml. Used as a mode of
manumission i t was essentially a case of cessio in iure2. The adsertor
libertatis who, a t least in later times, was often a lictor, claimed hinl
before a magistrate as free, touching him with the wand which appears
in sacmmentunz, and which gave its name to this mode of manumission.
The dominus made no defence and the magistrate declared the man
frees. As i t was an actus legitimus, no condition or suspension was
possible: by addition of dies, or condition, actus legitimi in totum
vitiantur '.
From the form and nature of the process it is clear that the presence
and assent of the magistrate were necessary. From tbe text of Livy
already cited6 i t may be assumed that the actual presence of the
dominus was needed, though the oath there referred to was a temporary
mattera. As i t was in form a vindicatio, the slave must be on the spot.
We are not concerned with the position of a libertinus, but it may
be as well to observe that i t was not unusual to exact an oath, before
manumission, that the man would render certain services. The oath
was not in itself binding, but was regarded as putting the slave under
the duty of swearing again, or promising, immediately after the manumission7. Breach of the undertaking would expose the freedman to
the ordinary liabilities for ingratitudes. Even though the libertus were
impubes, if he were old enough to take an oath, an actio utilis would lie
to enforce the duties after puberty, and there were some duties which
he could render even impubes; for instance, he could act as histrio or
nomenculator9.

Manurn&sion by Will

111. Testarnmto. Gratuitous benefits are, naturally, given most
readily a t death. This mode of manumission was therefore by far the
most important in the law. I t will be necessary to deal with it a t
some length when we are discussing the classical lawlo: here i t will
suffice to describe its general nature, and to lay down a few main rules.
The origin of the institution is not certainly known". I t is clearly
as old as the XI1 Tables. Pomponius tells us that they gave a very
wide power of, inter alia, mauumission, by the u t i legassit clause, a
power afterwards restricted in divers waysla. So Ulpian, in an imperfect

text, seems to base the law on the XI1 Tables1. But there is
reason to think it older. The incomplete text of Ulpian ends with the
word conPrmat, and may mean that the lex confirmed an existing
practice, or that i t confirmed the testator's declarations. But the most
important point is that the lex contained detailed rules as to succession
to freedmen, as to conditional gifts of libertry,as to the person to whom
a man might make a payment on which his liberty was conditioned,
and so fortha, a state of things which is most unlikely if the whole
institution was new. We will not enter on the still more speculative
question as to the relative antiquity of this and the other two modes,
but will merely remark in passing that i t is the only one of the three
which is direct, i.e. is not based on a fiction. From this i t has been
inferred3 that it was the oldest: the contrary conclusion seems more
reasonable.
The will of this age was, of course, the testamentum in comitiis
calatis. The disappearance of public control is shewn by the extension
of the rules to the mancipatory will of the later Republic: in that will
the public aspect of the transaction has become a mere tradition.
Liberty could be given directly only to slaves of the testator, the
model followed being plainly that of a l e g a t u n ~per vindicationenz4. I n
conformity with the same principle Servius established the rule that the
slave must have been the property of the testator both at the time of
the will and at the time of death6. This is the rule in such legacies6,
apart from the lex Papia which postponed dies cedens to the opening
of the will. We are not indeed told that our rule has anything to do
with dies cedens, but it seems probable that it had, and this may serve
to explain an apparent conflict. As in the case of legacy, media tempora
non nocent. Sale and reacquisition after the will was made left the gift
valid7. Maecianus tells us that if liberty was given to a slave, and he
was sold, but became again the property of the hereditas, before aditio,
the gift was valids. Gifts to slaves ceded only on aditios, a fact which
brings the present rule into connexion with the theory of dies cedenslO.
Of the form of the gift little need be said here : i t will be considered
later. There must be a clear expression of intent that the man should
be free. Thus i t might be liber sit, liber esto, liberum esse iubeo, and
the like". Implied gifts are not readily admitted even in later timesl2.
It will be seen that the above forms follow closely that of Zegatum per

1 Post.. -u. 451.
As to its workillp in an actud claim. wost. Ch. XXVIII.
uip. 1 . 7 ; 0. i.'i7; R O ~ Y ,Rom. Pn;. L ~ WI., 26.
6 Livy, 41. 9.
50. 17. 77. As to tacit conditions and suspensiona,post, p. 455.
6 Some remarks of Diodoms Siculus (36. 4. 8) suggest
that in time of crisis the Praetor
.
.
could free without consent of dominus.
7 40.12. 44. pr. The name of the patron's wife might be used in the stipulation, h. I . 1.
8 Ante, p. 422.
0 40. 12. 44. 2.
Post, p. 460.
11 Fully discnssed, Appleton, Le testament Romain, 86 sqq.
l a 50.16.120.

u p . 1. 9.
a Ulp.2.4; D.40.7.25,29.1.
S Appleton, 2oc. cit.
C. 7.2. 9. SO,if a servr~salienus is freed directly and legatus in the same mil, the legacy
is good, for he can be legated, though notper vindicationern, 30. 108.9.
40. 4. 35.
6 G . 2. 196.
7 Ibtd.
40. 4. 58.
9 In. 2. 20.20.
O
! The position of statuliber is in strictness acquired only on aditio, though this ia relieved
against ln later law, 40. 7. 2. pr., 9. 3, ante, p. 291.
l 1 Ulp. 2. 7 ; P. 4. 14.
12 Post, p. 461.
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vindicationem. The question may be asked : what would be the effect
of such a gift as h e s meus damnas esto Stichum liberum esse sinere
Such a gift must, i t seems, have been null. A legacy in that form gave
only a ius in personam and this could not have given more. But it
could not have given a right of action to the man, and fideicommissary
gifts were not yet invented. The same would no doubt be true of a
gift heres meus damnas esto Stichum manumittere'. The same reasoning
applies. No doubt the institution might be made conditional on the
manumission by the heres of his or a third person's slave. But this is a
wholly different matter: i t is in no way enforceable by the slave. I t is
another question how far a person who disregarded such an injunction
to free one of the slaves might incur the disapproval of the Censor.
The gift takes effect only upon the actual operation of a valid will,
but if the heres has accepted, the gift remains effective even though he
afterwards gets restitutio in integwma. If, however, the will is ruptum,
it was never valid a t all, and, apart from collusion, a liberty which may
have apparently taken effect by entry is voids. So also it fails in an
ordinary case of testamentum destitutum, where, apart from collusion, no
heir enters4. There are, however, exceptional cases in which the gift
will be effective, though the will does not operate, for instance, where a
heres, entitled both by the will and on intestacy, takes on intestacyomissa causa testamenti. Other cases of this type will be considered
later?
Such gifts might, like legacies, be adeemed, and though they were
not subject to the lex Falcidia, passed just a t the close of the Republic,
their existence in a will gave rise to some difficult questions when that
lex operated. Both these topics will be more conveniently considered
in connexion with the classical law6.
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praetor interfered to protect persons who had been so declared free
and gave them de facto enjoyment of liberty. Hence they were said in

libertate servari
a m ' l i Praetoris',
~
in libertate tuitione Praetoris esse2,in
libertatedomini voluntate morari3(or esse). The texts are explicit that,
notwithstanding the declaration, they were still slaves (manebant servi,
esse liberos, ex iure quiritium servi), and in accordance with this
learn that their peculia and all that they acquired belonged to

These three were the only forms of manumission which were
recognised during the Republic. They all, whenever they were valid
a t all, made the freedman a civis, if we leave out of account for the
present the slave freed by a Latin owner. But i t is obvious that
occasions must have arisen under which the intention to free a man,
there and then, was expressed in less formal ways. Two such are in
fact recorded. They are the declaration, inter amicos, that the man is
free, and writing him a letter of enfranchisement?. Such declarations
were void in early law. But, towards the close of the Republic, the

their (former) master. I t is clear that it was not revocable, and there
is no reason to doubt that it was binding on successors in title of all
kinds. I t is also fairly clear on our few authorities that the status was
not heritable: such persons were slaves and the child of a woman in
such a position would be an ordinary slave. The main, indeed, as far
as can be seen, the only, effect was to free them from any duty of
working, so that if the owner tried, by force, to make them work for
him, the Praetor intervened to prevent it4. They were evidently not
derelicti: the informal declaration that they were to be free was very
far from an abandonment of all rights.
Doubt may be thrown on some of these conclusions by other language
of these texts. Thus Gaius speaks of them as ex iure quiritiz~mservi,
and goes on to speak of the master as patronus"
And the Frag.
Dositheum speaks of him as manumissor and patronus, and says that
the person so dealt with, omnia quasi servus acquirebat manumissori6.
But it must be remembered that these texts were written a century
and a half after the lex Iunia had turned these processes into real
manumissions, and this part of the language is coloured by that fact.
More weight must be given to the words which express what was
certainly not the law of the age in which they were written.
The Fragment gives some further details. The protection of the
Praetor did not proceed as a matter of course, but only if the Praetor
thought the slave a fit person to have this de facto liberty7. Moreover
voluntas dornini spectatur, and thus his consent must be real. The
Praetor would not intervene if the master's declaration that he wished
the slave to be free was made under pressurea. He would not intervene
if the owner was a woman who had not her tutor's auctoritas, or, presumably if i t was an impubes in the same case. The text remarks that
the Praetor would not intervene if the owner were under twenty. As
it stands this may be a result of the lex Aelia Sentia, but i t is equally
probable that that enactment only followed in this respect what had

1 Accarias, Prdcis, § 56, thinks such a gift valid. He does not advert to the question of the
remedy.
3 C. 7. 2. 3. As to case of heres necessariud, post, pp. 505 sqq.
0 h. t . 1 2 . 2 : D . 4 0 . 5 . 2 4 . 1 1 .
4 C. 7. 2. 12.
5 40. 4. 23 ' r
Post, Ch. XXVII.
6 Post, pp. 473 8
1 See e.g.
i. 44. Amici are testes. See 0.2.25, and Bruns, ~yro%oman Law-book, 195.
See also Suetonins, de Rhet. 1. Aa to manumission i n convivio,post, p. 446.

Rr. Dos. loc. rit. ; G . loe. cit.
5 G. 3. 56.
Rr. Dos. loc. cit. Conversely Tacitus (Ann. 13. 27) seems to speak of a locus poenitentiae.
But he probably means no more than that the donor may decline to make a more formal manumissi~,,
Dos. 8.
fi.Dos. 7; cp. D. 40. 9. 17. 1.
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been the practice of the Praetor. The age of the slave was immaterial'.
The master must be one who held the slave i n bonis, but he need not
be the quiritary ownera. If the slave were common, the declaration by
one of the owners that the slave was to be free produced no effect a t
all3. These texts are mainly concerned with latinity under the lez
Iunia, but are made relevant to our case by some words which indicate
that that latinity was granted on informal manumission under such
circumstances as would have led the Praetor to protect de facto libertyd.
This entitles us to say that this partial relief m i i h t be given when a
master, incapacitated from formal acts by physical defect, yet wished to
free his slave. Thus Paul tells us that a mutus surdus, though he
could not manumit vindicta, could do so inter amicos6. Wlassak, in the
course of an exhaustive article8, in which he shews that Praetorian
rights were not exempt from rules of form, establishes certain conclusions in relation to these manumissions. H e shews that in such
manumission there was needed express declaration of intention to free,
not merely to allow to be in libertate. H e shews further that the
evidence on which i t has been generally held7 that there were many of
these modes of manumission shews only that there were many ways of
obtaining latinity, and that of the well-known three, that i n convivio is
not mentioned till the later Empires. H e objects to the expression
'<informal," since in fact each has its form. I t seems, however, justifiable to call them informal, since the presence of witnesses is rather a
substantial guarantee than a formal oneg. H e discusses10certain texts
which suggest that it was enough that the master had expressed a
willingness for the slaves to be i n libertate, i.e. that animus rnanumittendi
was not needed. The non-juristic textsll he holds to be mere inaccuracies
of expression. This is probably correct, but such allusions shew that
manumissions which required only declaration before an unspecified
number of witnesses must have taken place under such varying conditions
as to have given a n impression of fortnlessness. Two juristic textsla
which raise the same suggestion are referred by Wlassak to another
matteru.
Fr. Dos. 13-15.
a Fr. Dos. 9.
Fr. Dos. 10.
4 Fr. Dos. 5-7;
G . 3. 56.
P. 4. 12. 2.
Z. S. S. 26.367899
?In.1.5.1;1.5.3;3.7.4;C.7.6.1.
8 He c ~ t e s
(op. cit. p. 404) as mentioning it Pseudo-Dion., ad Paul. Sam.; G. Ep. 1.1.2; Lex
Rom.Burg. c. 44; Theoph. ad Inst. 1. 5. 4. It is not in the Digest or in the comprehensive
1
3

6

C;. 7.

6.

It may be noted that in the record of manumission L t e r amicos which we possess (Girard,
Textes (3), Appendice) the witnesses are not named and do not sign as in the recorded
mancipations (Girard, op. cit. 785, 806sqq.).
1%40. 12. 24. 3,28.
10 p. 391.
11 Pseudo-Quintil. Declam. 340, 342.
13 Post, Ch. XXVIU. That such transactions as those recorded in Suetonius and the Declamationes, locc. citt. should have been thought valid by anyone shews how little any notion
of form enters into the matter. In dealing with Lstini Iunisni we shall see that either the
conception, inter amicos, was very widely construed or before Jnstinian a number of informal
modes had come to be recognised.
Q

ca XIX] Gifts of liberty in a Praetorian Will
The texts do not touch the question whether a manumission in a
praetorian will could be enforced in this way. I t seems very unlikely
for many reasons. I t seems almost certain that if it had been so we
should have heard of it, for we hear in various places a good deal about
these wills, and about the ways in which Junian latinity could be
obtained, and i t is nowhere mentioned in either of these connexions.
~ 1 informal
1
manumission seems to be contemplated as inter vivos.
Moreover the expression Praetorian will is a little misleading. It is
far less than a will. I t operates under certain edicts, to t h e effect that
if the document is in a certain form claimants under i t will be given
possession of the bona. All that can be got under i t is bonorum possessio,
and this de facto liberty cannot be brought under that conception. The
enactment of Justinian abolishing latinity deals with two cases closely
akin to this. Liberty given by codicils is mentioned rtllusivelyl, and
the case is discussed of a direction by the testator that certain slaves
should share in his funeral, wearing t h e pileus which was the sign of
liberation. This last he adds to his list of informal manumissions,
remarking that as such a gift i t had been of no effect before his times.
I t seems that so verbose a draftsman must have adverted to the case
we are concerned with, if i t had existed.
The same question calls for the same auswer, in the case of gifts
made in indirect forms before the introduction of jideicommissa3.
Some peculiar cases of n~anumission,~ e r h a p sexceptional in form,
are mentioned by other than legal writers. Festus, in two passages4,
refers to manun~issio sac^-orum cuusa, to mhich we have no other
reference. It is manumission by a solemn declaration that the man is
to be flee, the master holding him by a limb and undertaking to pay a
sum of money if the man so freed departs afterwards from the sacra.
Then he turns him round and releases him and he is free. This may
be a case of nzaiaumissio vit~dictu. If this is so, either i t is very incompletely stated (which, in view of the author's purpose, is likely enough),
or the breakdown in formality of manumission vindicta is much earlier
than is commonly supposed. Mommsen5 treats i t as no manumission
at all, but only a sale to the temple with an agreed penalty for taking
him away. I t is connected with a similar Greek practice6. I n Greece
it was comrnon to sell slaves to the service of a deity, in which case
they became sacred and free, a t least from the secular law. Gradually
the process came to be applied, as a fiction, for what was plainly manua

'

C. 7. 6. 1c , 2.
C. 7. 6. 5 ; post, Ch. x x ~ v . His language may mean that this had given latinity.
Praetorian protection in case of other defects,post, Ch. XXIII.
Festus v v . manumitti, purum.
~ o m m h e nRBm.
,
Staatsr. 3.1.421; D. P. R. 6.2.2.
6 See Wlassak, Z. S. S. 2 8 , p p . B sqq.
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mission'. But the process recorded by Festus never seems to have got
further than the devotion of the man to the service of the deity. Festus
is however very clear that i t was a manumission, though his authority
cannot be ranked as very high in view of the antiquity of the institution,
Aulus Gellius observes2 that many jurists had laid it down (though
he treats the matter as of purely antiquarian interest) that a master
could give his slave in adoption. This too seems to be ordinarily
regarded8 as a case of manumission vindicta, with some special formalities, and it seems to be sometimes treated as the same rule as that
which Justinian attributes to Cato4, that is, that a master could adopt
his own slave and so free him. But the two cases are not the same.
The language of Aulus Gellius shews that he is contemplating an
adoption by vindicta or an analogous process, and by a person who is
not the dominus: servus a domino per praetorem in adoptionem dam'
potest. On the other hand the case i n the Institutes is plainly one of
adoption by the dominus himself. I t is hard to see how this coiild be
done directly by windicta, and we have no right to suppose a transfer
to a third person, followed by adoption. On the whole i t seems more
likely that i t was a case of adrogation, in effect a shortening, by leave
of the Comitia, of the form of manumission followed by adrogation of
the freedman by his patron. This last we know to have been a familiar
case6. Wlassaka objects to the view that i t is an adrogation on the
ground that a slave could not have appeared i n comitiis. If a woman
could not be adrogated a slave could not. He supposes a fiduciary
sale followed by adoption. There is no logical answer to this objection,
but it may be doubted whether so severe a logic can be safely applied
in such a case7. I n any case the institution is not important to us
for it leaves no trace in the classical law8.
1 See the literature cited by Giard, Manuel, 116. See also Dareste, Recueil des Inscriptions
Grecques, SQrie2, pp. 234 spy. For various opinions as to the nature of the Roman institution,
see Vangerow, Latini Iunian~,59.
a Aul. Gell. Noct. Att. 5. 19. 13--14.
6 Moyle, ad Inst. 1. 11.12; Vangerow, op. cit. 62.
6 Z. S. 6. 26,387.
V.5. 27 ; 1. 7. 46 etc.
4 In. 1. 11. 13.
The effect of the transaction is to make h i capax; it is not so in the case of a womaq.
The declaration apud acta that the slave is your son which seems to have given latlnity
before Justinian (post, Ch. XXIII.), is a similar iustitution, but it is an innovation rather than a
survival.
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CHAPTER XX.
MANUMISSION DURING THE EMPIRE.

FORMS.

THE period covered by this heading extends over nearly 600 years,
if we regard Jastinian's reign as the end of things. I t ought in
strictness to be treated as a t least three distinct periods, but as nearly
the whole of our information is derived from Justinian's compilations,
it is not easy so to divide it. But i t is plain that he made many
changes, and it is possible thus to treat the matter as having a history
in two periods, of which the first ends with the accession of Justinian.
~t must, however, be remembered that changes are going on rapidly
throughout this period, and thus it is important to keep perspective
in view. Moreover, of a great mass of detail, it is not easy to tell how
much of i t is classical and how much is of a later age. This will be
treated, for the most part, in the discussion of the first period, so that
the law under Justinian will be dealt with more shortly.
I t was no longer true in the Empire that all manun~issionmade
the slave a civis, but, for the present, we shall discuss the normal case,
leaving the special statutory rules and restrictions for a later chapter.
The formal modes of manumission are (1) Censu, (2) I n sacrosanctis
Ecclesiis, (3) Endicta, (4) Testamento.
1.

CENSU.

This is practically obsolete1.

2. IN SACROSANCTIS ECCLESIIS. This is a method which it seems
somewhat out of place to consider so early, for, as we know it, it dates
only from the time of Constantine. I t is of little importance in the
general development of the law, and therefore may be disposed of a t
once, and there is this further justification for treating it here, that i t
retains a trace of that element of public control which is dying out
in the other forms, and which makes i t more or less a successor of the
method by Census.
A constitution of Constantine, addressed in A.D. 316 to a certain
bishop, and plainly reciting only earlier law, remarks that it has long
been allowed for masters to give liberty to their slaves in ecclesia
Ante, p. 440.

15

Manumission in Ecclesiis
catholica. I t must be done before the people in the presence of the
priests, and there must be a writing signed by the dontinws, vice testiunLi.
The next constitution, five years later, also addressed to a bishop,
provides that such a gift of liberty before the priests shall give citizenship2. The rule is mentioned in the Institutes, and in the paraphrase
of Theophilus3, but i t does not seem to be mentioned in the Digest,
though it gives rise to some questions which the bare provisions of the
Code do not determine. The following remarks may be made on it.
(a) Constantine in stating the rule says dildum placuit. What
degree of antiquity this imports is uncertain. There is evidence that
he published a third constitution on the matter4, which has been lost.
and which may be earlier than those we possess: this may be the
origin of the rule, since Justinian treats it as ez sacris constitutionibus~.
The use of the word dudum does not exclude a recent origin6.
I n the
Syro-Roman Law-book are traces of what may be this other enactment: there is a rule requiring bishop and priests to be present7.
( b ) I t would seem that under the original rule civitas was not
conferred. The enactment of 321 first speaks of this and calls it civitas
romana, which suggests that till then the process had given only latinitas, that in fact it began as an " informal " mode before Constantine
legislated a t all. For what one might
do inter a~nicoswithout other
"
formality, one might surely do in full congregation. The expression,
vice testium, imports the same suggestions.
(c) The requirement of signed writing is mentioned in the enactment of 316, of which we have only Justinian's edition, but not in
that of 321 which gives the larger right and which we have in the
earlier form of the Codex Theodosianus. I t seems likely that the
provision is added by him. The signature is to be vice testium, and
the express requirement of witnesses Tn certain cases of informal manumission seems to be due to him9.
(d) The presence of the slave is not indicated as necessary.
(e) It is supposed that the institution descends from or is suggested
by the manumission by offer to the temple of a deityI0.
(f) Such manumissions are not subject to the rule as to the age
of the slave" which is laid down by the lex Aelia Sentiall. This azain
"
suggests its origin as an informal mode : latinity in no case requires
a slave to be over 30. It may be presumed that they are subject to
the other restrictive rules.

-

-

2C.1.13.2=C.Th.4.7.1.
C. 1. 13. 1.
Gothofredus, ad C. Th. 4. 7. 1.
In. 1. 5. 1 ; Theoph. ad h . I.; Gai. Ep. 1. 1. 2.
6 Brissonius, De Verb. Sign. S.V. dudum.
6 In. 1. 5. 1.
8 Ante, p. 446.
9 Post, p. 554.
7 Ed. Bruns-Sachau, 196.
10 Ante p. 447. See especially Mitteis, Reichsrecht and Volksr. 100, 376.
11 C. 7.'15. 2. But the reference may possibly be to the institution mentionedpost, p. 451.
19 Post, Ch. XXIII.
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(g) These enactments contain a further rule giving exceptional
privileges to priests who own slaves. That of 316 tells the bishop to
whom it is addressed that he may free his slaves in what manner he
his intention is clear. That of 321, also addressed
pleases,
to a bishop, lays down a similar rule for all priests, expressly dispensing
witnesses, and declaring that the gift shall take effect from the
moment of the declaration, even if it is postremo iudicio. The text
seems to contemplate his making a will and declaring its effect a t
No doubt the effect would be to give the slave citizenship.
These provisions seem to have left no other mark on the sources.
3. VINDICTA. The general character of this process has already
been described2. I t is in form a legis actio: a claim of liberty on the
lines of sncramentitm, stopped by a tacit admission that the claim is
well founded. The adsertor libertatis claims in formal words that the
slave is free: the master, on enquiry by the Praetor, makes no counterclaim in express words, but it is clear that, at some point, he, like the
adsertor, touches the slave with a festuca, exactly as is done in a real
adsertio libertatis3. This counter-vindication, if such it is, does not
occur in ordinary cessio in iure, and Karlowa4 regards i t not as a claim
of ownership against the adsertor, but as an assertion of potestas,
material as a preliminary to the manumission. He remarks that the
name of the process and the repeated reference to the impositio
vindictae shew that in the eyes of the jurists this is the kernel of
the process. I n conformity with this he holds that the process is,
formally, a declaration of intention to free, and he refers to language
of Festus6 in relation to manumission sacrorum cawla as shewing
that there was an express declaration of intent to free. But the
relevance ~f the words of Festus to an ordinary manumission windicta
is very doubtfuls. Karlowa regards the magistrate's addictio not ass
a judgment, even in form, but as a magisterial recognition of what has
been done. Some non-juristic texts speak of the master as taking the
slave by a limb, slapping his cheek7 and then turning him round. This
also Karlowa regards as a part of the legal formality, the slap being a
last indication of slavery, the turning round a sign of his changed
positions. He remarks that in later times the whole appears fused
one act, striking with a rod, festuca ferire. On these views two
'emarks may be made.
The allusion may be only to deathbed gifts.
2 Ante p. 441.
40. 12. 12. 2 ; 40. 1. 14. 1 ; 49. 17. 19. 4; C. 2. 30. 2. All cited by ~ a r l o w a , 'R.
~ . G. 2.133.
(3. 2. 24; Kt~rlowa,loc. cit. As to the significance of the various steps seepost, App. rv.
pestus, 8.u. atanunlitti.
6 Ante, p. 441.
7 Isod. Sev. 9. 48.
p..8 See the references in Karlon-a, loc. cit.; Willerns, Droit Publ. Rom. 144, 145; Roby, Rom.
1 1 ' . Law, 1. 26.

'
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(i) The process is so plainly a modification of a true adsertio libertatis that the originally quasi-judicial nature of the magistrate's act
can hardly be doubted. Doubtless the real nature of the act would
tend to appear through the form, but it is most unlikely that the vindictae impositio by the master contained originally any idea other
than that of counter-claim. The fact that the master does actually
vindicate the slave and so carries the form a little further than it goes
in ordinary cessio in irire is explained by the fact that the judgment
is in favour of the slave, not, as in other cases, in favour of the opposing
party : the master's vindictae impositio brings out the fact that the
matter is between him and the slave'.
(ii) The slap and turning round as part of a legal process are
unexampled : they are simple enough regarded as conventional practices.
They are mentioned in no juristic text2. Moreover we are told that
a mutus cannot manumit uindicta. As he need not speak, this is
explained by the fact that the law requires as evidence of renunciation
nothing but silence, which, in the case of a mute, can have no such
significance. If the definite act of turning round was required by the
rules of form, there would be no reason for excluding mubes3.
The judicial character of the process, always somewhat unreal, is
freely disregarded in the imperial law. The forms are much relaxed
in all ways. I t is impossible to fix a date for these relaxations, which
are progressive, but i t is clear that they are not complete till late in
the classical age. Ulpian notes, as apparently a new relaxation, that
he has seen such a manumission done in the country by the Praetor
without the presence of a lictor4. I t is no longer necessarily done pro
tribunali: the Praetor may do i t in transitu on his way to the baths or
theatre, or his business, or anywhere6. Hermogenianus says the whole
thing may be done by lictors, tacente domino6. This is obscure, since
there is no other indication that the dominus has to speak7: it is
probable that he means that no sacramental words need be spoken at
all and that the vindictae impositio by the master may be dispensed with.
The lictors can act as assertors, but it must not be inferred that the
presence of the magistrate is unnecessary. Macrobius quotes from
Trebatiuss the rule that this process, like all iudicia, can be gone
through on nundinae. But i t can be done on days not open to true
See however Wlassak (Z. S. S. 25. 102 sqq.) as to the nature of cessio in iure. He considers
it not as a piece of fictitious litigation but as an avowed act of conveyance, the magisterial
intervention being an act of sanction, not a decision. But it is difficult to see an act of conveyance in the last step in adoptio. Seepost, App. IV.
2 But often in non-juristic. See ante, p. 451, n. 8.
4 40. 2. 8.
3 i.e. for maintaining the rule, which applied generally in legis aetio.
5 G. 1. 20; In. 1. 5. 2 ; D. 40. 2. 7. Karlowa (lac. cit.) thinks this not a relaxation but an
original rule, shewing the difference between this and a real process.
7 Manumission saerorom causa (ante, p. 447) is here disregarded.
6 40. 2. 23.
8 Sat. 1. 16. 23.
1
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litigation. Constantine allows it to be done on Sundays1, and the
days round Easter, while excluding lawsuits. Later legislation follows
apparently the same lines, though manumission is not mentioneda. An
enactment of 392 forbids actus publici vel privati in the fortnight
around Easter. Justinian adopts the same law so altered as to allow
manun~issi~ns3.
is the practice in all manumissions to give instruments munu,,,,;,sionis4, which it is not necessary for the son of the mannmitter to sign5.
~t is hardly necessary to say that several can be freed together if present6.
AS i t is in essence a legis actio, Ulpian lays down the rule that the
person before whom i t is done must be a magistrate of the Roman
people (i.e. one who has the legis actio7), and he mentions Consul,
praetor or Proconsuls, these being the magistrates most commonly
mentioned in connexion with it9. But this must be understood to include
legati Caesarislo, who govern imperial provinces, and are in fact propraetorsu: thus a number of texts speak merely of Praesidesl? Paul tells
us, and a constitution of 319 (?)repeats, that a manumission may take
place before a municipal magistrate, if he has the legis actio13. The
Proconsul has "voluntary jurisdiction," i.e. for such acts as manumission or adoption, so soon as he has left the City, though he does not
acquire contentious jurisdiction till he has reached his province1'. As
to the power of his legatus, there is some difficulty. Paul definitely
says that there can be manumission befbre him15. Marcian says that
there cannot, because he has not talem jurisdictionem. Ulpian agrees,
quia non est apud eum legis actio16. I t seems clear however that the
legate may have the legis actio17, but only by virtue of a mandatum
jul-isdictionis to him by the Consul. Such a mandate cannot be made
90 as to take effect till the Proconsul has actually entered his province's,
but as the reason assigned is that he cannot delegate a jurisdiction he
has not acquired the restriction may not apply to this casel9.
Even as early as Augustus, the right to preside at such a manumission is conferred on the Praefectus Aegypto, the Procurator Caesaris
in what is regarded as patrimonial property of the Emperor. an officer
therefore who cannot a t this time be regarded as a magistrate of the
C. Th. 2. 8.1.
a C.Th.2.8.18,19; C.3.12.6.
C . T h . 2 . 8 . 2 1 ; C.3.12.7.
4. 2. 8. 1 ; C. 7. 16. 25, 26. In view of their importance in case of later dispute the mannmitter was compelled to give them, but their absence did not vitiate the manumission.
C. 7. 16. 3'2. Ante,
The practice in Greek law was for the heir to sign the
dooament8. See Dareste, keE2ii aes
Inscript. Grecp. SBrie 2, 253.
40. 2. 15 2.
7 1. 7. 4 ; P. 4. 25. 4.
U ~ P1.
. 7:
QGG.1.20;In.l.5.2;D.40.2.5,7,8,20.4;C.7.1.4.
lo 40. 2. 7.
11 Mommsen, Droit Publ. Rom. 3. 280; Staatsrecht (3) 2. 1. 244.
la C . 7 . 1 . 4 ; D . 1 . 1 8 . 2 ; 4 0 . 2 . 1 5 . 5 ; 4 0 . 5 . 5 1 . 7 .
13C.7.1.4;P.2.25.4.
'6 40. 2. 17.
16 1. 16. 2. 1, 3.
Is
18 1. 16.4. 6.
words seem to contemplate a legate's action apart from entry, 40.2. 17.
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Roman people1. Constantine lays it down that there may be manumission apud consilium nostrum : this is a form of the judicial activity
of the Emperor in council3.
Just as a magistrate has jurisdiction for this purpose before entry,
so conversely, he retains i t on expiration of his office till he has notice
of his successor's arrival4. The Praeses may act even thor~ghthe
parties are not domiciled in his province" a rule laid down by the
sc. Articuleianum. Either consul or both can conduct the manumissione. But what one begins he must finish, except, by virtue of a
Senatrisconsult of unknown date, where he is prevented by infirmity
or other sufficient cause7.
I t is immaterial that the magistrate is a jliusfamilias, even a
filius of the owner of the slave, though jliusfamilias has himself no
power of manumission8. This is a mere illustration of the separation
of prlblic from private capacities.
It is settled law that a magistrate can free his own slave before
himselfs, either by himself or by authorising his jiliusfan~iliasto free
on his behalf'" Thus he is a t least in point of form judge in his own
causell. I n the same spirit we are told that he may be tutor and authoriser of a pupil who frees before himI2. On the other hand we are told
by Paul that he cannot free before his collega, i.e. one with par imperizim,
though a praetor can, before a consul". This is the more surprising in
that, though he cannot be i n iw, vocatus before his equal colleague, a
man can voluntarily submit himself to an equal or even to a minor
jurisdiction1? Moreover, whereas in one text we are told that a consul
can free his own slave before himself, even though he be under 20,
the same writer, Ulpian, in the same section of the same book, says
that a consul under 20 cannot free his own slave before himself, as he
would have to enquire into the causa, and he must therefore do it
before his colleague15. Here Ulpian appears in conflict with himself
on one point and with Paul on another. Probably Paul is expressing
a rule already obsolete in saying that there can be no manumission
before an equal colleague: the dominus, in the later classical law, may
3 Cp. C. 7. 10. 7.
2 C. 7. 1. 4.
6 40. 5. 51. 7.
The rule applies no doubt to other duplicated magistracies.
In the later Empire di5culties arose through the quasi magistracies of
7 1. 10. 1. 1.
usurpers. Enactments dealing with acts of Magnentius, Maximus and Eugenlus annulled their
acts in general, but allowed manumissions before them to be good, fauore libertatis. I n the case
of Heraclianus thev were void, but the manulnitter was required to repeat them, C. Th. 15. 14.
8 1. 14. 1; 40. 2. 18.pr.
57 8,9, 13.
9 1. 10. 1. 2 ; 1. 18. 2 ; 40. 2. 5, 20. 4. Probably as old as Cicero (Ad Att. 7. 2. S), see
Wlassak, Z. 6 . S. 28. 42 sqq., who shews that the difficulty felt in 40. 2. 5, surmounted on the
authority of Javolenus, was as to manumission of a slave under 30, where the magistrate
presided in the consilium.
11 Cp. 2. 1. 10.
10 40. 2. 18. 2. Poet, App. v.
1s 40. 1. 14. 40. 2. 18. 1.
11 40. 2. 1.
16 1.io.i.i; 40.2.20.4.
1' 2. 1. 14.

1

4

6

40. 2. 21.
1. 16. 10; 1. 18. 17.
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do it before himself or before a colleague. If however he is under 20
do i t only before a colleague: the text in which Ulpian seems
he
to allow him to do it, apud se, is probably the work of the compilers.
~
~
~ vindicta
~ is ~a legis
i actio
~ : i t~ is ani actus
~ legitinzus.
n
Accordingly, if i t be formally gone through, there is a manumission, if
pnrties were in the proper relation, whatever their state of mind,
i.e., even though one or both parties wrongly thought they did not so
~~t there is another more practically important result. An
actus legitimw is vitiated by any express dies or condition2. The point
of such a manumission is an official declaration that the slave is free,
and thus the freedom catlnot be, expressly, in the future or conditional.
~~t the text which lays down the general rule adds the proviso : nonnunquam tamen actzcs (legitimi) tacite recipiunt quae aperte comprehensa
&tia adferunt. This proposition the text proceeds to illustrate, and
thereby raises obscurely the question whether manumission vindicta
can be subject to a tacit dies or condition. I t is sometimes said3 that
the text just cited implies that there may be tacit condition. But no
such general proposition can be justified. The text illustrates its statement by the case of an acceptilatio of a conditional debt. I t remarks
that there is no acceptilatio till the condition occurs. But this is not
a condition voluntarily created : i t is one which inest in the transaction.
The act is meaningless unless there is a debt. Analogous cases can
readily be found in manumission vindicta. If a slave is legated the
ownership is, in the Sabinian view, which clearly prevailed, determined
retroactively by the acceptance or repudiation of the legacy. If, now,
the heres has freed a servus legatirs, the act is a nullity if the legatee
accepts, but, if he refuses, the gift is perfectly good4. This is not a
conditional manumission. I n the events which have happened the slave
was the manumitter's at the time of the manumission, and it is an absolute
manumission. The words of the text shew clearly that this is the
Proper view to take : retro comnpetit libertas. I t cannot be said that
this text goes far towards authorising tacit conditions in manumission
?n'ndicta. Nothing in this or in the above general text suggests that
a manumission vindicta can be so made, a t the will of the parties, that
the slave freed is in a certain event to remain the property of the
manumitter. No text carries the matter further5, except in relation
to manumission mortis causa, as to which there is one text which
requires careful examination. This text remarks6 that a slave can be
freed marl*, causa, in such sense that quemadmodum si vindicta eum
liberavet absolute, scilicet quia moritulvm se putet mors eius expectabitur,
2. 4. 1.
' 40.
40. 2. 3.

' 40.1.16.

50. 17. 77.
8 e g. Accarias. PrBcis, § 56.
5 A a to pledged slaves, post, Ch. xxv.
See also In. 3.11. 6.
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so too in this case the gift takes effect a t death, provided the donor
does not change his mind. However this rather obscure text is understood, it implies as i t stands that if a slave is freed vindicta, mortis
causa, the gift takes effect only on the death. This is hardly a conditional gift, for dies incertus is not a condition except in wills'. But
whether i t is strictly a condition or not is less important than the
determination of the exact scope of the 1.u1e. On that point the
following may be said.
(1) That part of the text which refers expressly to nlanumission
vindicta has not been unchallenged. Mommsen, led presunlably by
the word absolute, would cut out the words mors eius expectabitur, in
which case the text would say for our purpose no more than that it
is possible for a man to free his slave when he thought he was dying.
One other text is, however, understood by Huschke to assert the rule
that in manumission mortis causa by vindicta, the gift does not take
effect till the death. But the restoration is so hazardous that no
great weight can be attached to it2. If Mommsen's emendation be
accepted, we may infer that suspension in such cases till the death is
an innovation of Justinian's.
(2) The text does not, even accepted as i t stands, shew that the
power of revocation applies. On principle i t is hardly possible that
i t should apply. The last part of the text, which alone speaks of
revocation, is dealing with other manumission, contrasted with that
vindicta3, and this may have been informal manumission, at least in
Justinian's time. The whole text looks corrupt and rehandled. I t is
worth noting that none of the ante-Justinian texts which deal with
revocable donationes mortis causa speak of any which result from an
actus tegitimus, such as cessio in iure or mancipatio, and those which
deal with land speak of traditio4. It is a fair inference that manumission vindicta, mortis cnusa, is not revocable as other donatio mortis
causa is.
(3) Dies certus is nowhere mentioned in this connexion : there is
no reason to think such a modality can occur.
(4) Within the very narrow limits in which this suspended effect
can be shewn to occur, there is a question to which we have no answer,
as to the actual condition of the man in the meanwhile. I n the case of
the legated slave5,no doubt the effect of transactions by him, e.g. alienations and acquisitions, or affecting him, e.g. usucapio, will be determined
retrospectively by the event. But in the case of the nlortis causa
1 35. 1. 75, post, p. 480. There is no authority for applying the same conception to dies
iwcertus outside wills.
Valer. Prob., Notae, 4 6 5 0 . The text is mereutly understood by Kruger.
3 It may conceivably be a contrast between manumission mndicta, abvolute and mortis causa.
5 40. 2. 3.
4 See Fr. Vat. 249. 6, 258.
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windicta v n a n u m k s we have no information and no good analogy to
guide US'.

A question involving some difficulties may conveniently be taken
here : how far and in what forms can manumission be carried out by
a representative? We need consider only two cases, manumission
and informal manumission2. I t is far from certain that the
same rule applies to both cases, a t any rate before Justinian. Leaving
representation of a patel- by a filiusfamilias out of account for the
moment, the texts are not numerous. I t must be remembered that
manumission vindicta is in point of form a legis actio, however
degenerate. There can be no legis actio on behalf of another person
except in certain cases of extreme urgency, and accordingly we are
told that it is undoubted law that a wife cannot free vindicta, per
rnaritum, or anyone, per procuratorems. Other texts lay down similar
not confining them to the case of vindicta. Thus a tutor
cannot give the liberty due from his pupillus under a jideicommism4,
and a curator furiosi cannot free slaves6. The reason assigned is that
such an act is not included in administratioa. 'Octavenus is reported'
as suggesting a way out of the difficulty, where the manumission is
due under ajdeicommissum : the curator can convey the man to another
person to free. This however pves the odd result that while manumission is not an act of administration, conveyance to another person,
in order that he may free, is, for we are told that a transfer by a curator
furiosi is void unless it concerns the administratio8. Whether a curator
fun'osi may " lege agere," on behalf of his charge, we are not told, but if
he can, as seems most probable, and as is generally held, the prohibition
seems an unnecessary inconvenience, resulting from a too rigid conception of administratio. I n any case the texts do not help us.
There are one or two texts which seem to imply that consent of
dominus will validate a manumission by a third party. Thus we are
told that manumission without consent of dominus is not valid, even
though the manumitter become heres to the dominuss. Again, we
are told that if a father frees his son's slave, by his consent, the son
being under 20, the manumission is invalidlo, which seems to imply
Shortly considered by Bufnoir, Conditions, 58. See also Haymam, Freilassungspflicht, 30.
As to a somewhat analogous case, post, Ch. XXVII, where it is a question of maucipation.
The point could not arise in wills. Census was obsolete, and manumission i n ecclesiis is
too little known to be worth discussi~lghere. I t is an ancient ditficulty, Haenel, Diss.
Domm. 108.
C. 7. 1. 3. A procurator could prove the necessary causa, 40. 2. 15. 3. The rule that one
' ' b e agere" pro libertate for another, refers only to the adsertor, G. 4. S2in , , 2
C. 7.11. H
6 A
6 0 1 i A 1 1 .
=".A O
., O O
40. f:T3('T~aditio has been substituted for mancipatio. - A". A, , A. A".
- X I . LU. 17.
9 40. 9. 20.
C. 7. 10. 6. Texts as to dotal slavea, sometimes cited, do not seem in point.
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that if the son were over 20 the manumission would not be necessarily
void. As there is nothing contrary to general principle in the idea
that a man can authorise another to con~pletea formless manumission
for him, it seems probable that the true rule deducible from these
texts is that a man cannot manumit vindicta for another, that he cannot free informally without express authority, from one fully capax, bllt
that there is nothing to prevent the appointing of a third person to
make the necessary communication or declaration, a person so employed
being i n fact a mere nuntius1.
Within the family there are powers of delegation which belong to
the classical age. A filiusfarnilias, not being owner, cannot free on his
own account, but in classical law he can free by the authority of his
paterfamilias, though not of his mothera. The effect is to make the
former slave the libertus of the paterfamilias3. The authorisation may
be such as to give him a choice among the slaves4. But though carried
out by the son it is essentially the father's manumission5, and thus
though the son be under 20, no cause need be shewn: the father's
consent sufficesa. On one point two opposing views are set down to
Julian. In one text he says that if the father authorises the manumission, and dies, and the son, not knowing of the death, carries out
the manumission, the act is void, as i t is if the father changes his
mind'. I n another text he lays down the same rule as to change of
mind, but in the case of death says that the slave is free, favore libertatis, since there is no evidence of a change
- of minds. This is TIO
doubt a Tribonianism.
This statement of the rules as to authorisation by the paterfamilias
leaves open a point of some diffjculty for the law of the classical age.
Some of the texts do not specify any mode of manumission : others
speak of manumission vindicta. When i t is remembered that so to
manumit is lege agere, and that this cannot be by agent, and also that,
according to the view generally held, and confirmed by a statement in
one of the Sinaitic Scholia (on Ulpiang), ajliusfamilias is not capable
of legis actio, it is clear that there may be doubt. Such a doubt has
recently been raised by Mitteislo. The present writer has discussed
the matter elsewherell: as a treatment of i t is necessarily somewhat
The grammar of 40. 9 . 20 is defective: the rule may possibly be of Justinian's age.
P. 1. 13 a. 2.
a 37. 14. 13; 40. 1. 16, 22. It might be a grandson ex$lio.
5 23. 2 . 51. 1 ; 40. 2 . 22.
40. 2. 22.
6 40. 1. 16. The father can accuse for ingratitude: though he did not free the case is to be
treated as if he had, 40. 9 . 30. 1. A deaf and dumb father can authorise, while a mosus, being
incapax, cannot, 40. 2 . 10. If the sou frees kssu pat& matrimonii eaasa, no ot er 'person can
marry the woman without the father's consent, 2 3 . 2 . 51. 1 (Mommseu).
7 40. 9. 15. 1.
40. 2. 4. p r .
10 Mitteis, 2 . S . S. 21. 199.
9 Schol. Sin. 49 (Kriiger's Edit.).
11 Buckland, N. R. H. 27. 737. Reply by Mitteis, Z. S. 8. 25. 379.
1
1
4

f
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lengthy, he has placed in an appendix a statement of the reasons
which lead hiln to accept the numerous and unanimous texts and to
hold that even in the classical law a$liusfa?nilias could free, vindicta,
under the authorisation of his paterl.
~ h ~ u gmanumission
h
by a $lius without authority is null, i t may
have some legal importance, in relation to ql~estionsof construction,
e g . in legacies. A son has a servtls peculiaris, and purports to free
hirn, but without authority. The father in his will leaves the son his
p e m l i ~ ~The
~ . gift does not include this slave, who therefore is common
to all the heirs, for the peculium must be taken as i t is a t dies cedem,
and the son's manumission was an abandonment of him, as a part of
the peculium, whether i t was before the will was made or aftera. I n
another text a similar case is discussed by Alfenus Varus3, but he decides
as a matter of const~ruction,that if the will was before the manumission,
the testator must have intended to include him in the legacy, but not
if the manumission came first. This view may seem to ignore the
decisive fact that the slave is not in the peculium a t dies cedelzs,and
thus by a well-known rule is not covered by the legacy. But in fact
all it shews is that the testator does not contemplate him as p a d of
the peculizcm.
The rules are altogether different where the $liusfamilias is a
miles. A slave in his peculium cast,rense he can free without authority,
and from Hadrian's titne onward, he becomes patron for all purposes4.
Before that time it seems that the patelr would have been patron, the
son having preference in the bona6. Similar rules apply, by a rescript
of Hadrian, to any servus castrensis peculii. The $fius who manumits is
patron8, having iura in bon.is7,and the right of acclising for ingratitudes.
The pater has no such right, such slaves not being reckoned in his
familiag, at least inter vivosl" On the same principle if the pater
institutes a sewus castrensis peculiz, the son is heres neces~arius'~.The
manumission of such slaves gives rise however to one knotty question,
but this will be considered in connexion with manumission by willla.
We have already discussed the rule that on manumission inter vivos,
the peculium goes with the man unless expressly reserved13.
Post, App. v.

a 33. 8. 19. 2 , 20.

a 40. 1. 7 . Very confused and so badly corrupted as to be of little value.

'37.14.8.pr.; 38.16.3.7.
38. 2 . 3 . 8 . 38. 2. 22. This applies only to the peeulium castrense. Where a soldier's wife
made him helei while on service, a slave so squired was in his eculiam and could be freed by
49. 17. 13. So where the wife gave him a slave to free &r service in the le ions If he
w e n merely to be freed with no remoter aim, he is not casfrensis: the pater$amilias must
and will be oatron. 49. 17. 6.
38. 4 . 3. 3 .
' -1 38. 2 . 3. 8.
8 40. 9 . 30. 2.
40. 1. 17.
12 Post, p. 465.
10 Post, p. 465.
11 49. 17. 1 8 . p ~ .
lS Ante, p. 189. As to taxes on mannmission see Marquardt, Organisation Financibre, 355.
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4. TESTAMENTO.
I t is evident from the texts that, as was nat1lrally
to be expected, this form of manumission always remained by far the
most important. Apart from statutory rules and restrictions, to be
considered later, a great change had occurred which revolutionised the
law. This was the authorisation of codicilli, and therewith, and more
important, of Jideicommissa. These introduced a wholly new set of
rules which will have to be separately considered1, since fideicommissary
gifts require completion by an act of manumission inter vi,uos. Direct
gifts alone can be properly regarded as manumission by will, and we
shall deal with these alone for the present.
Some points in relation to the form of such gifts have already been
touched on2. I t must be an express gift, and the legitima verba, liber
esto, liberum esse iubeo3, and the like, are analogous to those used in
legatum per vindicationem, though Greek words would do as well, at
least in the later law4. Not only must the gift be express, i t must be
peremptory-words expressing mere desire, such as volo, do not suffices.
I t must also be nominatim, a rule which Gaius attributes to the provisions of the lex Fufia Caninia6, to be considered later7. But a correct
description is enough. Thus Paul tells us that q u i e x i l l a ancilla
nascetur, or a description of the office he fills, is enoughe. He adds
that this is a regulative provision of the sc. Orphitianurn, and that if
there are two, of the same office, i t must be shewn which is meant.
Thus a gift of liberty to Stichus, by one who has several slaves of that
name, is voidg, but a mere error in name will not bar the gift if it is
clear who is meant : falsa dern~nstra~tio
non nocetlo. The rule that such a
gift cannot be made to an incerta persona has probably nothing to do
with the rule of now~inatio,for an incerta persona can be exactly described : it is a mere application of the general rule forbidding gifts by
will to incertae personae, though Gaius connects i t with the same l e d 1 .
There seems to have been some doubt as to the effect of a gift of
liberty " t o A or B." All that we are told of the earlier law is that it
was disputed whether i t was simply void, or whether both were free, or
whether only one, and if so, which one; either the first, and if he die
the second, a sort of substitutio, or the second as representing the last
will, and so adeeming the first. As the gift is direct there can be no
question of any choice in the heres. Justinian decides that both are
Post, pp. 513 sqg.
a Ante, p. 442.
SG.2.267;Ulp.2.7;P.4.14.1.
4C.7.2.14.
40. 5. 41. pr.
6 G. 2. 239.
1 Post, Ch. xxm.
V.4. 14. 1. Unborn persons, post, p. 476.
9 34. 5. 10. pr.
10 40. 4. 54. pr.
11 In. 2. 20. 25.
Justinian says that even under the old law a legacy to an uncertain
member of a certain class was good. If this is true of liberties the rule is of little importance
as to direct gifts, and will not bar, e.g., a gift to "that one of my existing slaves who shall first
do " such and such a thing. As to these gifts to incertaepersonae, see post, p. 477.
1

5
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the principle of later law is that i n obscura voluntate manuntittmtis favendurn est libertati2.
Like legacies, such gifts are invalid if given before the institutions,
e,,pt
in the case of a miles. I f they are in the middle of the institutions, e.g. between that of A and that of B, and both enter, they are
,,id, there being an heir instituted after them : a fortiom', if B alone
But the
,,tern. I f A alone enters they will be good, by early law.
If
B
refuses
to
enter,
the
gift
becomes
a
lex Papia makes a change.
caducums. If A has either the iw antiquum or the i u s liberorurn this
no difference, since he will take the lapsed gift. But in
cases the share will pass to other persons entitled under the lec
papia, and so the liberty will fail. Ulpian adds that there were some
who thought it would take effect even in this case4. The reason of
this divergent view is no doubt that the devolution under the lex is
not an institution, whatever it is, and thus the technical rule ought not
to apply. I t has no connexion with the rule that caduca go with their
onera5. On all these points the classical law seems to have treated
legacies and manumissions alike.
Manumissions might be made either in the will or in a codicil
confirmed by a will either afterwards or by anticipation6.

Ireel:

The rule that the gift must be express cuts out implied gifts, but
there may be cases in which i t is doubtful whether there is or is not an
express gift. Some texts shew by their language that in such matters
the earlier tendency was to strictness. I n one case the words of the
will were Titius heres esto, si Titius heres non em't, Stichus heres esto,
Stichus liber esto. Titius took the inheritance. Aristo held that
Stichus was not free: his reason seems to be that the liberty was given
only in connexion with the institution which did not take effect.
Ulpian allows him to be free, as having received liberty not in one
grade only but dupliciter, i.e. as if i t had been written out twice7. I t
might be supposed that favor libertatis would lead to ready acceptance
of implied gifts. But i t is one thing to accept informal words, and in
this direction a good deal was donee: i t is another to accept as gifts of
C. 6 . 3 8 . 4 deals also with other alternatives but they refer to other forms of gift.
See, as to these gifts,post, p. 556.
0. 2. 230; Ulp. 1. 20, except in a soldier's will, post, p. 477.
4 Ulp. 1. 21.
6,' ?P.
17. 3. See, e.a., Accnrias. PrBcis. 6 374.
$0. 4. 4 3 They,ari read into the will,'cg. 7 . 2 . 2 ; P. 4. 14. 2. As to this, post, p. 515. An
enactment of Diocletiau (C. 7. 2. 11) seems to say that they may be given by a will which is
good only as a codicil by virtue of the chusda codicillaris. As this contrad~ctsa considerable
of evidence (e.g., Ulp. 2. 12; 24. 29; C. 7. 2. 1 ; D. 40. 4. 43) it implies the existence of
or is confined to A.d s.i.
r.
om
i-a-~-n. .
anoJher
...m
...
' 40. 4. 2. Sopvhere a slave
was substituted with liberty and a legacy was made tp him
liberty, PIUSand Divi Ratre8 decided favorabiliter that it was to be held as if Iabertas
*scnpta esset, 4 0 . 4 . 2 6 .
50.17. 179.
a 50. 17. 179.

-

Manumission by Will: Implied Gifts

[m.n

liberty what may not have been so intended, and this is the meaning
of the refusal to recognise implied gifts. Several texts shew this.
"Let X not be free unless he renders accounts " is not a gift of freedom
even if he does1. " I leave Stichus 10 because he was born after his
mother was free," is not a gift of liberty if he was not so bornz.
On the other hand where the intent to free is clear, but i t may be
doubtful whether the gift is direct or fideicommissary, the tendency is
to treat i t as direct, if possible. If a man is freed twice i t is in general
the first effective one which operates3. But if one gift is direct and the
other by jideicommissun~,Marcus Aurelius enacts that he may choose in
which way he will have it4. One type of case seems to have given rise
to doubts, though the texts as they stand give a coherent rule. I t is
the case of gift of a slave by will with a direction that, if the donee
does not free him, he is to be free. Here if there is a simple direction
to the heres, or legatee, to free, followed by a gift of freedom in default,
t,he rule is clear that the slave is free directo, the gift of him being a
nullity5. I n some of the texts there is also a legacy to the slave and
the rule has the incidental effect of making this valid. The decision
rests no doubt on the fact that a mere gift, ut manumittatur, shews no
intent to benefit the donee. But where there is no $fideicommissum of
liberty, but only a gift of liberty if the donee does not free, i t is not
clear that there is no intent to benefit the donee. Thus if the direction
is that if he is not freed within a certain time or by the donee's will, he
is to be free, this is a direct gift of liberty, conditional on his not being
freed by the doneee. If no limit of time is set down, i t might be supposed that the donee had all his life within which to free. But Paul
lays down the rule that he must do i t so soon as he reasonably can
without seriously deranging his own affairs, otherwise the man is free
directo. This seems to be a somewhat unwarranted interpretation of
the testator's words, no doubt, favore libertatis.
Two cases of implied gift gave rise to some dispute. Gaius tells us
positively that a mere gift of the inheritance without a gift of liberty
did not imply such a gift and was therefore void. And as the heir
must have had testamenti factio at the time when the will was made, the
1 40.

4. 59. 2.
40. 4. 60 (the text is obscure). Stichus, imo Pamphilus liber esto. P. alone is free, 40. 4.
21. Sticho liberto do le o, is not a gift of liberty, C. 6. 21. 7. Cp. Plin. Epist. 4. 10. Otherwise had the gift been oathe heyeditas : dislike of intestacy reinforcesfavov libertatis, C. 6 . 2 7 . 2 .
3 40. 4. 1.
4 40. 4. 56.
40. 4. 9. PT. (saepe responsum); 40. 4. 19; 40. 5. 34. 2; 40. 7. 37. See the case of a gift
inter vivos, ut manumsttatur, post, Ch. XXVII.
40. 4. 15; 40. 5. 34. 2, both by Julian who is the author of one of the other set (40. 4. 19).
See also Paul, 40. 7. 20. 6, in$ne.
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matter is not mended by a manumission of the slave inter vivosl. No
classical text states the rulea, and Justinian altered the
other
~~t the Constitution by which this was doneSdeclares that the
law.
old lawyers had had many disputes about the matter, and in the
it is said that Paul quotes Atilicinus as holding that the
institution implies the liberty. A similar question arises in connexion
with the appointment of a slave by his master as testamentary tutor.
Did this imply manumission ? I t is clear that such an appointment
implied some sort of gift of liberty even before Justiniano. But the
language of the texts which justify this statement do not make it clear
whether the gift was direct or fideicommissary, and they suggest that
the whole rule was rather late. A text attributed to Paul shews that
in Justinian's time it implies a direct gift. The slave is free from
.fiditio6. But the difficulty discussed in the text, i.e. that the slave
being under 25 could not be tutor, was one created by Justinian's
new rule, and so cannot have been discussed by Paul. I n his
time the difficulty would have been that the man was a latin, and
this was a permanent disability. This would suggest that Paul treated
it as implying a fideicommissary gift, as, in the resulting manumission
inter vivos, the difficulty would be met by shewing cause apud consilium.
But that would apply only to cases of this type. I n general there is no
reason why i t should be construed as fideicommissary rather than direct
if it is recognised at all, though it would not be the only case in which
a defective direct gift was construed as a fideicommissum, i.e. as imposing
a pious duty7. That treatment however would create difficulties, since
the man could not be tutor there and then, but only when freed, a
difficulty which is noted by Papinian and Paul in respect of fideicommissary gifts in general8. On the other hand an enactment of
A.D. 2609 declares that i t does take effect as a fideicommissum, and a
text of Ulpian naturally understood says the same thinglo. But it, has
been pointed outll that this text may mean merely that just as an
appointment of your own slave as tutor implies a direct gift, so the
of a servus alienus implies one by fideicomnzissumll. It
has also been noted that the enactment of 260" uses the odd expression
Per $fideicommissum manumisisse, which leads to the view that the
per Jideicommissum are a hasty insertion by the compilersl4,
Q. 1. 21; 2. 1 8 6 8 .
The provisions as to addietio bononrm libertatis eausa are an
eXCePtion,p~~t,
c h . xxvI1.
Ulp. 22. l2 implies it.
4 In. 2. 14. pr.
W .6. 27. 5. 1.
C. 6. 27. 5. I d . See also D. 26. 2. 10. 4, cited Syro-Roman Law-book, Bmns-Suchan, 203.
26. 2. 32. 2. Bodemeyer, de manumissioue testamentaria, 3 6 - 4 2 .
Post, p. 514.
8 P. 4. 13. 3; D. 26. 2. 28. 1. Seepost, p. 515.
c. 7. 4. 10.
10 26. 2. 10. 4.
l1 Bodemeyer, 20,. eit. The end of the text is probably Bysantine.
l2 But see post. p. 514.
1s C. 7. 4. 10.
l4 A. Faber, Con~ec.6. 16, cited Wlassak, Z. S. S. 26.409.
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ca. xx] Manumission of Servus Peculii Castreas*

misled by the case in the immediate context. But similar language
is found elsewhere. Marcian uses the same form in a text which looks
genuine', and Paul uses similar languageg,though the exact meaning
of his words may be doubted. On the whole it seems most probable
that the rule of later classical law is that appointment as tutor implied
a Jideicommissum of liberty, the appointment being magisterially confirmed after the man is freeds.

valid : in the present case the wording of the gift definitely postpones
it to the event which renders the gift impossible.
This rule that associates power of manumission and ownership has
many illustrations, some of a striking kind. A vendor or promisor of
the slave can free him before delivery1. A manumission is good even
though a t the date of the will and of the death the slave is apud hostes:
of the principle of postliminiuma. A heres, damnatus to
hand over a slave of his own, can free him, though he will be liable for
his values. A text of Paul is in direct contradiction with this', but it
seems Probable that the case originally contemplated was one of a slave
of the testator conditionally freed6. After Justinian fused the different
forms of legacy, and gave a ius in rem in all cmes, the only way to give
any point to the word damnatus was to apply it to a slave of the /heres,
in whom, as he was not the property of the testator, the ownership could
pass. We are told that a heres under a trust to hand over t h e
hereditas, can free before doing so, being liable for the value of the slave
whether he knew of the trust or not6. Though he is owner, we are
told that this was only favore libertatis'.

For the gift to take effect the slave must have been the property of
the testator4, both at the death and a t the date of the will6. This is a
result of the analogy between this case and that of legacy per vindicationem6. We have already considered a text which treats aditio and
not death as the critical date7. The rule led to one apparently harsh
result. The codicil is read into the will. If therefore the slave belonged
to the testator a t the time of the codicil, but was alienus a t the time of
the will, there was no valid direct gift, though, at least in later law, it
was a good $deicommissums.
From the same analogy results the rule that he must be the q ~ i r i t a r ~
property of the testator, not merely bonitary9. The testator must also
be bonitary owner: the bare nudum izcs Quiriti,um gives no right to
freelo. A buyer cannot free even if the slave has been delivered, unless
he has paid the price or given security". As it must be the testator's
own slave, a gift of freedom "if Iny heir sell him," or "if he cease to
belong to my heir" is regarded as bad, since it is to operate only a t a
time when the slave is alienus, and its operation is therefore impossible.
The text notes that this is different from the case of sale of a statuliber
by the heres: in that case there is a valid gift which the heres cannot
destroy'*. With this rule can be compared anotherls, to the effect that if
a slave is given in usufruct to T, and to be free if that interest ceases,
this is a valid conditional gift: he is not by the usufruct rendered
alienus". I t should be observed that the gift cannot be treated as good
on the analogy of such rules as that a slave can acquire hereditus and
liberty at the same moment or that a contract for performance at death is
1 40.

.5. 50.

a 40. 5. 38.

sP.4.13.3;D.26.2.28.1.

G . 2. 267, 272; D. 30. 108. 9 ; cp. C. 7. 10. 4.
G . 2. 267: U ~ D1.. 2 3 : In. 2. 24. 2. D. 40. 4. 35 shews that there had been doubts. but no
grounds appear.
6 Where a man instituted a 8 e n ~ U Salienus with a gift of freedom and afterwards acquired the
slave this did not save the disposition, 28. 5. 50. pr.
7 Ante, p. 443, where other points nnder this rule are considered.
8 29. 7. 2. 2; post, p. 515; cp. P. 4. 14. 2 ; it is thought that the non in the passage which
deals with the converse case should be omitted, Pothier, ad h. I.
9 G . 2.267; Ulp. 1 . 1 6 , l . 23. As to the power of bonitary owner to give latinity,post p. 549.
10 Fr. Dos. 9. Where slaves piven awav had been traditi. the donator could not frge. C.
- 7.
10. 5. As to concurrence with b&itary owber, and iteratio, pist, App. rv.
12 40.4. 39.
11 40. 12. 38. 2.
lS 35. 1. 96.pr.
1 4 Pos~ibly
nnder Justinian a gift of this sort which failed as a direct gift might be treated as
a fideicommissunz. Post, p. 515.
4
6
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The fact, that if a son with a peculium castrense dies intestate i t
reverts to the father, leads to a difficult situation discussed in two texts.
I f the father by his will frees a servus peculii castrensis, what is the
result if the son dies intestate ? Tryphoninus observes that he cannot
be the separate property of both the son and the father and that after
Hadrian's enactment he certainly would be the son's libertus if he freed
him. However he concludes that if the son dies intestate the manumission by the father is validated by a sort of postliminium-the father
having retrospectively reacquired ownership over the man. The father's
right is excluded only so far as the son uses his. HOWif the son does
free him by will but his inheritance is not. entered on? Here he decides
that it is in suspense according to the event: he feels some logical
diEculty, but concludes in favour of the manumission8. Ulpian9 discusses only the simpler case of the son's death intestate, and states the
same result. There can hardly be said to be a principle under this:
the institution itself is illogical10.
Of a rule stated above it is said: inter libdatem et legatun~
quantum ad h n c cawam nihil distatll. Gifts of liberty resemble
40. 1. 18; C. 7. 10. 3. He is liable on the sale and must give security fof patronel righte,
and for all the buyer would have been entitled to if there had been no manumission. See ante,
P. 40. A mndatarizls to buy, in the days of double conveyance, could free the shve, C. 7.10.2.
a 40. 4. 30.
4 40. 9. 28.
30. 112. 1.
"othier, ad h. 1.
1 Post, pp. 558 sp.
6 36. 1. 26. 2.
a 49. 17. 19. 3-5.
Q 49. 17. 9.
lo A less liberal view was held where liberty was not in question, ante, p. 258.
40. 4. 39; cp. 34. 4. 32. 1.
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legacies in many ways, and they have a close affinity to legata pe,
vindicationen~. Thus gifts of liberty post mortent heredis, or wadie
mortis, and the like were void, as such legacies were1. A slave attemDtl
ing to upset a will loses a gift of liberty under it1. Such a gift niavLbe
.
subject to d b s and conditios, and we have already noted many rules
of form, etc.. which apply equally to both. But i t is not a legacy and
i s carefully distinguished fi-om one in the texts4. Accarias points
out5 that i t differs in some essentials, e.g. it is incapable of estimation
in money; it cannot be refused ; i t can be given to a sole heres. There
are a number of differences in detail, turning for the most part on the
fact that it is indivisible and incapable of estimation in money, and on
favor libertatis6. Although a legacy given poenae nomine was void,
there was doubt in the case of a gift of liberty, though Gaius treats the
doubt as obsolete and puts them on the same level7. Justinian allows
such penal gifts, striking out the condition, if it is in any way improper:
Thus a legacy to a woman provided she did not marry was good and the
condition was struck out9. But if a slave was left to a widow to be free
if she married, the whole disposition was good10. At first this seems
rather contra libertatem : i t might be thought that the condition, being
contra bonos mores, would be struck out and t,he man be free at once.
There are in fact however two gifts-one to the woman on the condition
that she does not marry. This the law treats as :,n absolute gift. Then
there is a gift of liberty to the slave if X marries. There is nothing
objectionable in that. When she marries there are thus two conflicting
gifts, and Paul tells us in accordance with principle that libertas potior
est legato". The sc. Neronianunl had no relation to gifts of liberty: i t
hardly could have12.
-

-

Like legacies, gifts of liberty may be adeemed, though there may at
one time have been doubts of this1$. I n general the same principles are
applied as in case of legacyM. Ademption of liberty is of course ademption of any gift to the slave, for a legacy without liberty to a s m u s
propm'us is a nullityl6. If several slaves of the same name, e.g. Stichus,
are freed, ademptio of liberty to Stichus adeems all the gifts as in
G . 2. 233; Ulp. 1. 20.
a 34. 9. 5. 15.
G . 2. 200 ;.Ulp. 2. 1; post, pp. 479sqq.
30. 94. 3 ; 0-. 2. 229, 230, etc.
5 PrBcis, 5 56, citing 50. 17. 106.
6 A gift of liberty could not be adeemed pro parte, 34. 4. 14. 1. One who had liberty done
could not be burdened with fideicommissa, though set down in the will as in lieu of operae, SO.
94. 3, 95. As to freedom on condition of payment of money,post, p. 496.
1 G . 2.236.
8 1 n . 2 . 2 0 . 3 6 ; (3.6.41.1.
9 35. 1. 62. 3, 63.pr.
' 0 35. 1. 96. 1; 40. 7. 42.
'1 35. 1. 96. 1;post, p. 468. If the gift over had been a legacy, e.g the man himself was to
go to another person, the logical result would be that each gift being iood, the widow and the
second donee would share.
la G . 2. 197, 212, 218; Ulp. 24. 11; Vat. Fr. 85.
Other dBerences between legacies and
libertates,post, pp. 485, 491, 493.
1S28.5.6.4;40.4.10;40.5.50;40.6.1.
14 e . g . , 2 8 . 5 . 3 8 . 4 ; 34.4.26.
' 6 34. 4. 32. 1.
1
3
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Ademption of Gifts of Liberty

A Rift of liberty or a legacy left so uncertainly, is void:
ademptio is handled the other way, presumably because it intro-

duces uncertainty into the gift. A curious difficulty is raised as
to %deeminga condition. If a gift of liberty is conditional, can the
condition be ndeemed ? Julian thiuks i t cannot be done so as to make
gift simple, for which opinion Papinian gives the rather pedantic
reason that adim~remeans to take away, and can apply only to what is
datum,
being not dutae but adscm'ptae. Ulpian thinks it
best to ignore this verbal distinction, and to treat them as adeemablel.
Ademption is not necessarily by declaration in express words: i t
may be implied from certain dealings with the slave. An express
ademphion must no doubt be in the form required for ademption of
legacies, and, in general, the tacit ademptions are of the same kindj.
The chief are the cases of alienation and legacy of the slave.
Alienation of the slave is ademption of a gift of liberty to him,
with a possibility of revival4, and ademption of the gift of liberty is
ademption of a legacy to him6. There is however a distinction to be
drawn. S was given freedom and a legacy. He was sold and then the
liberty was adeemed. Paul says that though the ademption was unnecessary, since the sale had adeemed the gift, i t is not a mere nullity:
it can be given a meaning, as the slave might be repurchased, and
apart from the express ademption this would revive the gift. Thus the
vendee will not get the legacyB. This implies that the mere sale,
though an ademption of the liberty, would not necessarily have adeemed
the legacy, the rule jsst stated being confined to express ademptions
which have the effect of making the legacy a gift to servus prop*
without liberty, and thus void. The sale of the slave might be regarded
as mere translatio of the legacy7. Paul's texts continues with the case
of a man freed by will, then freed isnter vivos, and the liberty given to
him by the will adeemed by codicil. This ademptio is an absolute
nullity, for though you may contemplate repurchase, you may not
contemplate reenslavement, and therefore it will not destroy a legacy
given to him by the will. So we are told that if a slave is legated, with
a legacy to him, and is freed inter vivos, and then the legacy of' him is
adeemed, this adenzptio is a mere nullity and does not prevent him
from taking what is left to him by the will. The mere freeing has not

' 34.
5 . 10.pr.
Girard, Manuel, 916.

a 34. 4. 3. 9 ; 35. 1. 53.
Testator directed a slave to be free if he paid testator's debt to X.
There was no debt: this was a gift pure. If testator paid the debt after the will was iuade, this
was an ademption, 35. 1. 72. 7. S~perveningimpossibility was not treated as voidiug the
cOnaition,po~t,p. 489.
Ante, pp. 443. 464.
6 h . t. 26.pr.
5 34. 4. 32. 1.
Marcellus discusses the form, S liher esto si mevs erit, followed by an uuconditlollal legacy
to him. S is sold. The buyer will take the gift: the words si meus erit, expressing what would
be law in any case, imply that the legacy is to be good even though meus not1
35. 1. 47.
34. 4. 26. 1.
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of itself adeemed that gift. But an effective express ademption of the
legacy of him would have done so. If instead of being freed he had
been sold, an express ademption of the legacy to him would not be a
nullity : the gift might otherwise take effect in the alieneel.
An obvious mode of ademption is by making a legacy or $deicommissum of the slave, but as a gift of liberty may be an ademption
of a gift of him, rules are necessary as to which is to prevail, where
both occur in the same will or one is in the will and the other in a
codicil construed with it. The general rule where there is no further
complication is that the later direction is the effective one, as representing the last will, whether they are in one docunlent, or not. If
however the form of words raises a doubt, there is a general presumption in favour of the manumission, favore libertutis2. Whatever
the order, a specific gift of liberty takes precedence of a general legacy,
and thus where there is a legacy of his peculium to a slave and a gift
of liberty to a particular vicarius in that peculium, the gift of liberty
takes effect3. We are told that it is only effective manumission which
bars a legacy of the slave, not the mere form of words, and thus, if
the liberty cannot take effect, as being fraudulent, or of a pledged
slave, or of one incapable of manumission, the legacy is still good4.
I t might have been thought that the attempt to free shewed intention
to revoke the gift, but, of itself, it does not satisfy the requirements of
ademption: the testator might still wish him to go to the legatee rather than to the heres. But there may be other complications.
Though there is in general a presumption in favour of the liberty
against the legacy, i t must be noticed that they need not be inconsistent. Thus a gift of the slave or a gift of liberty to him, according
to a certain event, i.e. on mutually exclusive conditions, can create no
difficulty. I t is also laid down that if he is pure legatus, and conditionally freed, the legacy is subject to the contrary condition. If the
condition occurs the legacy fails : if i t does not occur the manumission
fails. The text notes one important result of the treatment of the
legacy as conditional : if the legatee dies before the condition is satisfied, as the legacy has not vested, i t fails. This does not make the
gift of liberty independent of the condition but only makes the heres
under the will benefit instead of the heres of the legatee? On the
other hand if the slave is legated, and freed ex die, the legacy of him
1 34. 4 . 27. PT., 1 . Paul's reasoning creates difficulty in interpreting the text, which has
already been considered, ante, p. 150.
a 40. 5. 5 0 ; 28. 6 . 1 6 . p r . Paul seems to think that, even if the legacy was last the liberty is
still good unless intent to adeem is clear, but probably no difference of rule is meant, 31.14. pr.;
40. 4 . 10. 1. The remark as to proof of Intent may be interpolated.
8 40. 4 . 10. p r .
4 30. 44. 7 ; 31. 37. A legacy of the slave with an institution of him, sine libevtate, could
have no more effect than to benefit the legatee. Even for it to do this the institution must be in
some way suspended, 2 8 . 5 . 3 8 . p r . ; cp. G . 2. 187.
5 30. 68. 2 : 40. 7 . 42.
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is void, pis diem venturam certum est. This inevitable definite determl.,tion is inconsistent with a gift of ownership of the slave1. I n a
in which the slave is left to T, with liberty after the death of T,
fipinian tells us that both gifts are good, whether i t is a legacy to an
or a praelegatum to one of the heredes, and in the last case,
whether the praelegatee enters on the inheritance or not, the liberty
taking effect on the death of TP. On the other hand Gaius cites Julian
as thinking that if a slave is left to T to be free after T's death, the
legacy is void, quia morilurum Titium certum est? The explanation
seems to be that Papinian applies the rule, and Julian does not, that
dies ificertus in testamento facit conditionern'. Julian regards the gift
,, die merely, and so annulling the legacy6.
1, another text we are told that there was a dispute as to the effect
of the words : Stichum Attio do lego, et, si is ei centunt nummos dederit,
libw esto. Servius and Ofilius held that he was not a statuliber :
Quintus Mucius, Gallus and Labeo held that he was, and Javolenus
accepts this view6. The point is that a statuliber is in general a slave
of the heres, and if effectively legated, this he cannot be. All the
jurists are early: the reason which leads Quintus Mucius and. the
others to disregard the difficulty does not appear. That which is given,
apparently the view of Javolenus, is that he is the slave of the heres
and not of the legatee. This expresses the classical lawyers' way of
surmounting the difficulty, just stated: the legacy is treated as under
the contrary condition7.
In a long and obscure text, of Scaevola, the effect of the following
words is discusseds: Titius heres esto. Stichum Maevio do lego : Stichus
heres esto. Si Stichus heres non erit, Stichus liber heresque esto. If T
had entered no question would have ariseno. But in the present case,
T did not enter, and Scaevola construes the words ignoring the institution of T. His view seems to be this: the two institutions of S are
not a substitution, the second having no new condition. I t is as if
the words were " let S be heir, if not, let him be heir." I t is thus in
uno gradu. The gift of liberty, coming after, destroys the legacy of S,

,,,,

,,

30. 68. 3. A legacy of usufruct in him, till then, is good, 35. 2 . 56. 3.

a 31.
- fi5
... 9-, 2
-.
30. 68. 3 i n fin.

gr.!

This view of Julian's is not contradicted by him in 28. 5 . 3 8 .
where he
Says that a slave can be validly instituted after the death of a person to whom e 1s legated,
eve11 if the legatee is a filius impubes ezheredatus. As there is no liberty in question there is no
conflict of claim
6 40. 7. 39. pr.
35. I. 75;bst, p. 480.
5 post, p. 481.
30. 68. 2. The words which follolv in 40. 7 . 39. pr. (utpote cum legatum statulibertate
tollifur) are not clear. Mommseri omits statu, thus making the text say that even a conditional
liberty all~lulsthe legacy. This must be the meaning, but the words are roba ably due to the
comPllers: they go beyond what is needed and what is the rule of other texts.
"8. 6 . 48. 1. Post, p. 510.
Thus where filius imlmbes was instituted and a slave was legatus, and under the pupillary
substitution he was to be free, here if the filius took definitively, the legaky Was good, the
liberty null: if the substitute took things were reversed, 28. 6 . 18. 1 ; 30. 81. 10.
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and thus Maevius takes nothing and Stichus is free and heres. Scaevola
quotes Julian as holding the same view1.
We are told that if a gift of liberty is adeemed lege, i t is to be
taken aut pro non data aut certe observari ac si a testatore adempta
esseta. We have no comments on this proposition, which is the only
lex in the title de ademptione libertatis. I t is from a treatise by
Terentius Clemens on the lex Iulia et Papia. The case in view is no
doubt that of a disability under the lex Iulia de adulteriis, and the
expression ademptio implies that i t is a supervening disability. The
point is probably that i t is not to be treated as a caducunzs. The
jurist's correction of his language may be no more than an effort at
greater accuracy, since the gift had once certainly been valid, but it
seems to involve a distinction in effect. I f the gift is pro non scripto
there can be no question of revival, but, regarded as one adeemed, then,
as the ademption is not express, i t may presumably revive by the disappearance of the prohibition, with no act of revival, just as such a gift
adeemed by sale revived on repurchase4.
The ademption of liberty may be conditional, the effect of which
is to subject the liberty to the contrary conditionu. I t is laid down by
Florentinus that ademption being a privative act cannot validate a
gift. A legacy is made to a slave of the heres: i t is conditionally
adeemed. Although this makes it a conditional gift, and therefore
prima facie valid, Florentinus denies i t any such effect in this case6.
The ademption of a condition may of course make the gift valid. Thus
a manumission poenae causa is void, but if the condition is adeemed it
may presumably take effect.
I n general, manumissions stand or fall with the will7. One text
however seems in its present form to contemplate validity in a gift of
liberty though the will has failed. The difficulties of the text will be
considered later: here it is enough to say that the text must probably
be read, as Kriiger suggestss, as of a dispute aKecting the inheritance
not of the donor of the liberty, but of his heir, so that the present
difficulty is only apparent.
Legacies to freed slaves give rise to several points for discussion.
Such legacies vest only on entry of the heres, a rule said to be due to
the fact that if they were construed as vesting before they must necessarily fail, as he has not capacity to take till he is free. Till then it
Mommsen refers to h. t. 10. 7 (Julian). The point is the same: of two institutions of the
same person one is not necessarily in substitution.
a 40. 6. 1.
3 Pothier. ad h. I .
' A ~ n t e no.
. 44.1. 464. 467.
5 40. 7. 13. 5
.
6 34. 4. 14. pr.
7 e.g., where bonorum possessio contra tabulas is given, 37. 5.23. Exceptions, post, Ch. XXVII.
8 40. 7. 29. 1. Kriiger, Z. S. S. 24. 193. Post, p. 502.
r..
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Legacy to Freed Slave

to the testator's own slave1. This rule leads to another
is a
of such a gift. If the peculium is left to an
atre,ting the
edyanm he takes it as it was a t the time of death, having no right
to later accessions, except, pure increment of existing res peculiares.
If it is left to the slave he takes it as i t is a t the time of aditio. This
rule julian bases on an assumption as to the intent of the testator
thus it might be varied by evidence of contrary intenta. It is
essential that the legacy be accompanied by a gift of liberty : if it is
not it is void and it is not validated by the man's getting liberty in
other way post rnortem and before aditio3. The rule has no connexion with the regula Catoniana, which does not apply to legacies
which vest only On aditio4.
sofar as both gifts are unconditional and unrestricted the rules are
and the texts deal only with questions of construction. Where
the words were "let S be free and I desire my heir to teach him a trade
by which he may live," Pegasus held the Jideicommissunz void for uncertainty, the kind of trade not being mentioned. But the rule stated
by Valens is that i t is valid, and the Praetor or arbiter will direct the
teaching of a suitable trade5. Where liberty was given to A and B, and
certain land was left to them, the will elsewhere praelegated to one
of the heredes, T, "all that X left me." This included the land. The
question was: did A and B have it, or T, or all three? As a matter
of construction Scaevola holds that the specific gift to A and B is to
be preferred to the general gift to T6.
More difficult questions arise where one gift is simple and the other
conditional. If the gift of liberty is simple, the legacy may be either
conditional or simple7. But if the legacy is simple and the liberty conditional, the general rule is that if the condition both can be and is
satisfied before d t i o , the legacy is good, but in other cases bad. Thus
the legacy is necessarily bad if there is any condition on the liberty and
the heres is a, necessarius, or if the condition cannot be satisfied till
after aditio" or if in fact it is still unfulfilled a t the aditio, though
it need not have beens. It is observable that if there is a heyes necessarius the simple legacy is declared null in any case, i.e. even if the
on the liberty be satisfied vivo testatore. This harsh rule is a
result of the regula Catonianalo. As the legacy in this case vests a t

,

'36.2.7.6 8. 35.2.1.4. In.2.20.20.
a 33.8.8.8; In.2.20.20.
$ 28. 5. 77; '~.'6.
37. 4. dr before the death, 30. 102. Codicils being read into the will a gift
therein suffices 29. 7. 2. 2,s. 5.
4 34. I. 3 ; 35. 1. 86. 1.
5 32. 12.
3 2 41. 3. 'Where the words were Pam~hilus eculLm seum cum moriar sibi habeto liberqw
C8t0, Some seem to have thought. this might be b a z a s the gift of pecrlirm comes first before he
free. m e n u s remarks (33.8. 14) that as they take effect at the same time the order Is not
material. In the Syro-Roman Law-book the right to make such legacies seems to be corlfined to
the case of slaves who are natural children of the testator. Ed. Brns-Sachau, 199.
30.91. 1.
8 e.g., "if he give the heres 10" or "if he go to Home after the aditio."
30.91.1. 35.1.86.1; 36.2.7.6,s.
lo ~ a c h e l i r d Regle
,
Catonienne, § 59; Dissertations, 517.
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death it is not protected by the rule which excludes the regula in
legacies which vest only on aditiol, and it would certainly have failed if
the testator had died a t the time of making the willP.
I n applying these principles there is however a general tendency to
save the legacy if possible by treating the condition as applying also
to it, if this is possible on the wording of the will. Where a slave is
to be free on rendering accounts, and the heir is to give him some land,
Callistratus holds the legacy good, if the condition applies to it also,
but not otherwise3. Where a slave is directed to give 10 to the
heres and so be free, and to have a legacy, Maecianus, quoting Julian,
says the legacy is bad unless the condition applies to both, which it
may, by construction, though not expressly stated to be so applicable.
It follows that if he is freed inter vivos, he cannot claim the legacy
unless he pays the lo4. Where a slave is freed conditionally and
receives'a legacy pure, and the testator frees him inter vivos, pendente
conditione, he takes the legacy whatever happens to the condition,
but if the condition fails before he is freed, the legacyis void, as not
accompanied by a gift of freedom : the subsequent manumission inter
vivos being ineffective to save it, it is irritumt This is also from
Julian : the difference between this case and the last is that here the
condition is not one incapable of fulfilment before aditio, and thus it
is not necessary to the saving of the legacy that the condition be read
into it. Where the words were " let my heres give S my slave 10, and
if he serve my heres for two years, let him be free," jurists so early as
Labeo and Trebatius were agreed that even here the condition could
be read into the legacy, which is thus saveds. But of course the
terms of the legacy might exclude this resource7.
Other texts shewing rules of construction favourable to such gifts
can be cited. A slave was to be free in 10 years and to have an
annual allowance from the testator's death. He will get the annuity
from the liberty, and alimenta meanwhiles. This does not mean that
he can enforce the payment of alimenta, but that the heres who has

pgd them can ehsrge them against his coheredes, and they can be
climed by the person interested in the slave in the meantime'. Thus,
if the slave dies before the time is up, though the legacy is not due
to hirn, and therefore the alimenta cannot be due either, the a l i w n t a
+d, if consumed, cannot be recovered, by the heres who paid them,
from him who had the slave a t the time of paymenta. The last point
is an ordinary result of the rules of bonae jidei possessio. The main
pmdsioo is not exactly reading the condition into the legacy in defiance
of the words of the will : it is treating the testator as having in one
form, made two gifts, perfectly valid. The legacy of annual payments
;
,to run from the liberty. There is also a direction to the heres to
give 8 n1aintenance allowance a t once. This is equivalent to a gift of
,&a&, and it is expressly enacted by Severus and Caracalla that such
a direction is binding on the heres8.
Where the will said, "let S be free and let my heres give him 5,"
he gets the legacy though he is freed inter vivos4. This is in accord
with what has been said5. The result is the same if the words were
let S be free," either now or a t a future time, " and, when he is free,
let my heir give him 56." The text adds that if the words were "let
S be free and if I free him windicta, let my heir give him 5," here even
if he is not so freed but the gift by will takes effect, the gift of
money is still good, on grounds of humanity, says the text, though the
condition did not strictly occur. Humanitas is a bad reason for despoiling the heres--the decision really is that the testator meant this.

1 34. 7. 3 ; 35. 1. 86. 1.
1 The same rules apply if the manumission though simple in form is delayed by some rule of
law, e.g. that under the lez Iulia de adulteriis, till after the aditio, 31. 76. 4,post, Ch. xxv.
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h. t . 86. pr. So if there is a fideicommzsaum subject to the same condition as the liberty,
aud the heres frees the man pendente conditione, he is entitled to the Jideicommissum when the
condition occurs. 35.1. 66.
6 28. 5. 38. 4:
6 32. 30. 2.
7 35.1. 86. pr.
40. 7. 28. 1 Javolenus quotes Cassius, as sayjug that if there i s a legacy
of pecul%umand conhtlonal hberts, acsuisitions to the o e ~ l l t u mwill not no to the man unless
the legacy zn tempus libmtatis codaturn-esset. He corrects by s a y i ~ gt h z mereec&ssions go
unless taken away by the heres. The legacy ought however to be wholly bad. Pothier (ad h. 1.)
supposes the legacy conditional and explains these words as meaning, unless it is expressl~
glven as ~t 1s at the tune of hberty. This may be the solution of a uestion already raised,
a*te, p. 191. It should be noted that if the heres adeems thepeculium8e does not destroy the
legacy but only prevents additlous to it.
a 33. 1. 16.

Gc

There is no special difficulty in the application of the lex Falcidia
to legacies to freed slaves7, but the relation of that lex to gifts of
liberty does call for discussion. If the man is absolutely freed, and
survives aditio, there is no difficulty. H e does not count in the hereditass. If however he dies before aditio, then he never was actually
free, and he must be treated as a slave and counted in the hereditas,
a rule expressed in the form : heredi perit. But as he could never have
belonged to the heir his value is merely nominal : Papinian tells us that
he is to be valued as a dying slaveg.

a-

If the gift of liberty was conditional or ex die, there are some
culties. Some of them are caused by the fact that practice was not

34. 1. 15. 1.
a 10. 2. 39. 2.
30. 113. 1 ; cp. 34. 1. 11. This gives no right to the slave: it makes money 80 paid
irrecoverable and entitles any heres who has paid it to charge it against his coheredes. It does
"Ot appear that the slave after he was free could claim arrears. Presumably the person 0x1
whom the maintenance of the slave had fallen could claim.
40. 4. 4. pi-.
6 CD. 28. 5. 38.4.
c
" *U. 4. 4. 1.
7 35.2.1.4.
In.2. 22. 2, 3 . etc. The same rule applied in the Querela, 5. 2. 8 . 9. There were of course
Other
in which he might cease to be in the hereditas, 35. 2. 39.
35. 2. 11. 4.
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settled in classical law, as to what was to be done in the matter of
charging conditional legacies. According to one view the parties had
their choice either to treat the conditional legacy as a legacy, valuing
it a t what it would sell for as a conditional right1, or to treat it as no
legacy, so that it would not count to make up the three-fourths allowed.
I n both cases it is estimated in the hereditus a t its full amount, but
in the last the other legatees are called on to give security to refund,
in the event of the total sum of legacies being made to exceed threefourths by the arrival of the condition on this, so that it takes effect.
It is clear that this is the simplest course : it is certainly the practice
in later law2. When t,he condition arrives it becomes clear what is
due to the heres, ex Falcidia. To it is added interest for the time
during which it has been unpaid. From it is deducted what the heres
has received in the way of fruits from what was conditionally legateds.
I n arriving a t the sum due to the heres, the legacies are taken a t their
nominal value. But in distributing the burden among the legatees,
account is taken of the fact that the conditional legacy was really
lessened in actual value by what had been received by the heres, and
thus, in apportioning the payment to the heres, but for that purpose
only, the legacy is reckoned a t the smaller amount4.
If the legacy is simply in diem, then, as it is certain to be due, it
is reckoned a t once towards the three-quarters, but only at its present
value5. This is simple in the case in which the legacy is money, but
if it is a thing producing irregular and uncertain fruits, such as a slave,
it seems likely that it is treated as conditional gifts ares.
Similar questions present themselves in the case of a man freed
conditionally or ex die, and are further complicated by the fact that he
may be also the subject of a legacy. Where he is not legated, the
question is how far he is to be reckoned as part of the estate, so
as to increase the amount going to the heres, of which not more than
three-quarters can be legated. Here, apart from the death of the
slave, the rule is that if the condition fails he is a part of the hereditus,
and if it does not fail he is not : the lex Falcidia does not of course
affect the gift of liberty itself7. I n the meantime the practice is to
treat him as a part of the hereditas, the legatees giving security to
refund if the condition arrivese. We are told by Hermogenianus9 that

~
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35. 2. 7 3 . 2. Pad speaks of it as the only possible conrse, h. t. 45. 1.
8 h. t. 24. 1 , 8 8 . 3 .
4 h. t. 88. 3, Africanus, to the benefit of that legatee as against others. Ulpian is probably
dealing with the same aspect of the matter in h. t. 66. pr.
6 h. t. 45.pr., 7 3 . 4.
6 In this case the fruits received by the heres will be charged against the quarter and the slave
reckoned temporarily at his full value, h. t . 56. 3 , 66. pr.
7 In. 2 . 22. 3 .
8 35. 2. 7 3 . 3.
9 h. t. 3 8 . p r .
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statuliber heredis non auget familiam, which seems to mean that if a
heres has succeeded to an estate including a man given conditional
liberty under the will, and he himself dies before the condition occurs,
the man is not counted in his inheritance against his heres. I t is not
easy to see why this is so. The man was imputed against him as
heres and might have been expected to be imputed against his heres.
The fact that the deceased heres did not himself impose the condition
does not seem to be material. I t seems an avoidance of complication
a t some sacrifice of consistency.
If the manumission is ex die, it seems, though there is little evidence,
that the man is treated as part of the hereditas till the time comes1.
He is then deducted, and if this makes the legacies exceed threequarters, the legatees must refund, less any profits the heir has made
by the man.
If the man dies after the death of the testator, Papinian tells us
that if the condition is satisfied (i.e. a t any time), he does not perish
to the heres, i.e. he is not charged as a part of the inheritance, but if
the condition fails he is then to be included, sed quanti statwliber
moriens fuisse videbiturl. Two remarks suggest themselves. If he
is absolutely freed and dies before entry of the heres, it is Papinian
who tells us3 that he is imputed, though only a t a nominal value. I n
the present case where he dies after the condition is satisfied we should
have expected the same result. But here he says the slave is not
imputed at all. The difference is very slight : it may be that the meaning
is the same. If the condition fails we should have expected it to be
as if he had never been freed a t all: in that case we are told that the
death of a slave between death and entry of the heres leaves him
imputable a t his full value" But here we are told he is to be valued
as rt dying statuliber, i.e., at a mere nominal sum. This may however
conceivably mean the same thing, since we know that in the settled
practice a statuliber is taken at his full value subject to readjustment
if the condition occur5. But it is plain that the clause sed quanti..
videbitur implies something different from heredi periisse, since it is
stated as a modification of that proposition. I t may be a representation of a view analogous to, but not identical with, that held by some
early jurists in the case of legacy, that he was valued ab initio as a
statuliber, and that failure of the condition was not to disturb that
estimate: But as the writer has just told us that arrival of the
condition causes him to be valued a t nothing, this is hardly probable.
I t may be an addition of the compilers7.

.

2 3 5 . 2 . 11. 1.
Arg. 35. 2. 56. 3 . But seepost, p. 522.
4 h . t. 30.p.
a h. t. 11. 4.
8 cp. h. t . 7 3 . I.
6 h. t . 7 3 . 3 .
7 The same may be said of h. t. 3 7 . p r . , post, p. 522, in connexion withfideioommw8a.
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Further questions arise, and there is really no textual authority,
where the freed slave is also the subject of a legacy. Here there are
to be considered two questions. How far is he a legacy counting
towards the three-quarters ? How far is he counted in the hereditas
towards the heir's quarter ? Such a legacy is, as we have seen1,regarded
as subject to the contrary condition. As it is a conditional legacy, it
is treated as no legacy, in the meanwhile" and if the condition determines
in favour of the legacy, the rule applied must be that already stated
for conditional legacies: the legatees may have to refund something on
account of the extra legacy, which may have brought the total above
three-quarters, and they have a right to allowance, in that case, for
anything the heres has received. If it is decided in favour of the
liberty3, the legatees will have to refund whatever may be due by
reason of the reduction in the total inheritance with the same right to
allowance4.
If the slave legated is also freed ex die, we have seen that the rule
of later law is that the legacy is void5. But a legacy of the use of
him till the day is valid, and in that case the interim receipts are a
legacy and subject to a Falcidian deduction8.
The texts do not discuss the case of a slave conditionally freed and
legated and dying before the condition is satisfied. Presumably, as in
the case just discussed, the event of the condition determined the
solution, which was as if there had been no liberty or no legacy as
the case might be.

A question of some interest is: could liberty be given to unborn
persons, directly ? Justinian, determining a long-standing doubt, declares such gifts lawful. The enactment7 was published three years
before the Digest, so that we have little authority for the earlier law.
But he expresses the doubt as relating only to jdeicommissa: as to
direct gifts he seems to be making new law. Paul admits the validity
of a gift in the form qui ex ea ancilla nascetur liberum esse volo8, which
must be a$deicommissum. We have seen that direct gifts of liberty,
though not legacies, are closely analogous thereto0, and the same
principles may probably be applied. I t might conceivably be doubted
whether the validity of the gift is to be judged by the quality of the
slave regarded as the thing given or as the donee. Legacies of an
Ante, p. 472.
3 Ante, p. 474.
a Ante, p. 474.
Thus if the estate is 400 of which the slave is 100 and there are legacies of 300,legacies will
be paid in full. After three months, in which S has earned 25 for heres, the condition arrives in
favour of tlie legacy. 100 must be refunded, with, say, 5 for interest, and less 25. If the
condition is decided in favour of liberty, the estate is reduced to 300 of which 75 must be
refunded, with interest and less the earnings.
Ante, p. 468.
6 35. 2. 56. 3 .
7 C . 7 . 4 . 14.
8 P . 4 . 14. 1 .
Ante, p. 466.
1
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unborn slave or of a usufruct in one are allowed1. But in earlier law
this could be only by damnatio (or perhaps sinendi modo if the slave
were alive a t the death2), not by vindicatio3. But gifts of liberty in
the form of damnatio could not have been valid except as j i d e i c 0 m ~ ~ i ~ ~ ~ 4 .
It is on the whole more likely that such gifts would be regarded as
to the slave. They vest only on aditio6, and the language of the
texts in other respects favours this viewe. The result is the same.
Gaius tells us that gifts of liberty to incertae personae are bad7. But
he bases this on the lex Fufia Caninia, and not on anything which
as the rule does, to legacies. But, as the above text of Paul
&ewss, they are not incertae personae, but postwmi alieni, a class
usually kept distinct9. Legacies to such persons are voidlo, and i t is
likely that liberties are equally so".
The gift takes effect a t the moment when any heir enters under
the willla, in eodem gradu ; not, for instance, if it follows the institutions,
and all the heirs primarily instituted refuse, SO that a substitution later
in the will takes effect13. The fact that some of the institutions fail
is in general immaterial. Where A and B were instituted pure to
one quarter each, and B was given one half conditionally, liberties
were good even though the condition failed, since in any case A and
B would take the whole hereditas''. Assuming a valid entry the liberty
is not affected by subsequent happenings. Thus i t is not delayed by
an accusation of theft brought by the heres against the libertus : there
are other remedieslo. And where a heres refuses to give the necessary
security to legatees who are on that account put into possession, liberty
is not affected or delayed1". More striking is the fact that i t is not
affected though the heres gets restitutio in integrum17.

Many of the rules laid down in this chapter are departed from in
the case of the will of a miles. A few of these relaxations may be
given, but it is unnecessary to attempt an exhaustive list or to set
out those relaxations in rules of form which apply to gifts of liberty
as to all other kinds of gift. Nor are me concerned with the principle
on which they depend's. The following may be noted.
' 7 . 1 . 6 8 ; 30.24.pr.; 31.73; 35.1.1.3.
a G. 2.203, 211.
5 31. 65. 2 ; 40. 4 . 58.
Post, p. 513.
e.g. 40. 5 . 24. 3.
8 P . 4 . 14. 1.
7 G . 2. 239.
W. 2 . 287.
'0 B i d . But see 34. 5. 5 . 1 , 6 , 7 .
As to later law Haenel, Diss. Domm. 463, andpost, p. 557.
'4 35. 2. 87. 3.
la 4 0 . 4 . 1 1 . 2 ; ~ . ' 6 . 5 1 . 1 . 6 .
13 40. 4. 25.
'5 40. 4 . 11. 2.
16 36. 4. 59. 1 .
C. 7 . 2. 3 . Exceptioual cases in which the gift operates though there is no aditio, post,
Ch. XXW. init.
l6 See RO&, Roman Priv. Law, 1 . 2 1 6 ; Girard, Mannel, 811, etc.; C. 6 . 21. 3 .

* 0. 2. 196.
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( a ) The institution of a slave implies a gift of liberty1 : indeed
even a legacy to him does2, and this though the legacy be conditional3.
(b) Words implying that the slave has already been freed constitute a gift of liberty if there is no error; e.g. Fortunato liberto meo do
lego4, Bamiam in libertate esse iuss.i6.
(c) Liberty may be given before the institutio, and post m r t e m
heredisa.
( d ) There is a difference in treatment where the institutus and
substitutus died before entryT.
See Nov. 78. 4.
8 29. 1. 40. 1.
6 Ulp. 1. 20; ante, pp. 461, 466.
40. 4. 49.
In 29. 1. 13. 3 it is said that if a miles institutes a. Se7~U8propnus,
whom he thought alienus, without a gift of liberty, this is null. The point la that since the
whole thin would be null at common law there is no point in applying the privilege where the
efIect woul8 not be to carry out the intention of the miles. See ante, p. 143.
4

29.1. 13.3. Ante, p. 463.
C. 6. 21. 7. Cp. ante, p. 462.

7 29. 1. 13. 4; 40. 5.42.
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CHAPTER XXI.
MANUMISSION DURING THE EMPIRE (cont.). MANUMISSION
BY WILL. DIES, CONDITIO, INSTITUTION.

A GIFT of liberty by will is not necessarily absolute and immediate :
it may be subject to a condition or deferred to a future day. Pending
the event the man is a statuliber : we have already considered his
position1 and have now to discuss the other questions affecting these
modalities.
Where the liberty is deferred to a certain future time, it is said
to be subject to dies certus. If the words ad amum are added, e.g.
ad annum Ziber esto, they are construed as meaning " a t the end of a
year?." If the words are ad annos decem, they are treated as supervacuas. A gift of freedom intra annum post mortem entitles the donee
to liberty a t once. The rule is attributed to Labeo, and is declared to
be justified by him as an inference from the rule that where the gift
is: Let him be free si heredi intra decimum, annum decem dederit,
the man is free if he pays a t once4. It is plain that this does not
justify the rule. The one rule says merely that to impose a time within
which the condition must be satisfied is not to impose dies in addition
to the condition: it leaves the choice of time within a certain limit
to the slave himself. The other does not: it does not say who is to
have the choice of time, and the actual n ~ l is
e a case of favor libertatis.
We saw that ad annum meant a t the end of the year. The text adds
that this is to be reckoned from the death, but that if the words are such
as to require the time to run from the date of the will, and the testator
dies within the time the gift is not voids, but the time must be waited
for. The same rule applies no doubt to all cases in which that construction is given. I t is not too plain why anyone should have thought
9 40. 4. 18. 2. It cannot be i n diem, 40. 4. 33.
Ante, pp. 286 894.
40. 4. '34. If it is in annos decem, he is free at the end of ten years, 35.1.49; 40.4.41. To
be free post annos, means, favme libertatis, at the end of two years, 40. 4. 17. 2 (Tribonian
diacasses evidence of contrary intent). To be free anno duodecimo post mortem means at the
beginning of the twelfth year ;pout duodcoim annos means at its end, 40. 4.41. pr.

' 40. 4. 41. 2.

6

40. 4.18. 2.
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it void. The context suggests that Julian is simply emphasising the
fact that i t differs from a case in which the testator does not die within
the year. Such a gift would perhaps be in strictness void in that event,
as was one which gave liberty if a condition to be satisfied to the heir
was satisfied within 30 days from the death, and there was no aditio till
after that date. But here, and perhaps in the other case, the gift was
allowed to be valid, favore libertatisl. I t may be said in conclusion that
certum est quod certum reddi potest: there may be dies certus where
it is not so expressed. Thus a gift cum per leges licebit is valid and
e z die2.
Dies incertus is on a different footing. Dies incertus both a n and
quando is a condition and will be considered later3. As to dies certus
an, incertus qwmdo, of which c u m T moreretur is the type usually cited,
we are told by Papinian in a famous text4,that dies incertus conditionem
in testurnento facit, and the proposition is confirmed in many texts6.
It has, however, been the subject of much discussion in recent times.
The existence of the rule itself has been doubted; the view being held
that the dies referred to by Papinian is a dies incertus a n et quando.
But in view of the emptiness of the remark in that sense, the generality
of his text and the content of the other texts cited, it is not necessary
to do more than advert to this views. But the admission of the rule
leaves, still, a number of doubts, which the texts do not clear up. The
main effect of the rule is to prevent transmissibility of the legacy to
which the modality is attached, and that this is probably due to
intuitus personae, i.e. a recognition of the testator's presumed intention
to benefit a particular person who may not be alive a t the time of the
event, appears from the language of at least one of the texts7, and from
the fact that the rule was not applied to a gift cum legatariw morietur,
since here the point could not arise: the testator's intent was clear8.
It is not easy to see why the rule was not applied to dies certus, in
which the same uncertainty would arise. There have been attempts
to give the rule a rational basis, but none are satisfactory9, and i t
is precisely this difficulty which has led some writers to try to explain
the rule out of existence, notwithstanding the texts. The adoption of
the view, for which some evidence will shortly be stated, that the rule
as laid down by Papinian is a generalisation from the case of insti7. 28. pr.
Post, pp. 483 sqq.

1 40.

a 40. 4. 38.

4 35.1. 75.
5 U l p . 2 4 . 3 1 : D . 8 0 . 3 0 . 4 , 1 0 4 . 6 ; 3 1 . 1 2 . 1 , 6 5 . 2 , 3 ; 3 5 . 1 . 1 . 2 , 7 9 . 1 ; 3 6 . 2 . 4 , 1 3 ; cp.C.6.
51. 1. 7:
6 Brunetti, Dies Incertns, c. 3, states and refutes this view.
As to attempts to confine the
rule to gifts cum heres nwrietur, s& op. cit. p. 41.
8
R
i
.
;
36.
2.
4.
Brunetti,
c. 5.
7 35.1. 79. 1.
9 The latest seema to be that of Brunetti, op. cit. Pt. 2, as to which see Andibert, N. R.
21. 96.
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tution, results in reducing the problem to the familiar one : why was

dies certus struck out in institutions while dies incertus was treated
a condition? This obscure question is too far from our topic for
discussion. All attempts to explain i t on logical lines seem to have
failed1, and perhaps it is a mistake to assun~ethat i t n ~ u s thave had
a logical basis. The rule may very well shew no more than that the
notion of direct continuity which is certainly involved in hereditas is
inadmissibly offended by a direct postponement of aditio, though i t
may be practically no less interfered with by postpotlemer~t in disguised form2. I n these cases there is always the possibility that the
succession may be immediate.
That the rule of Papiniau which is our immediate concern was in
fact extended from institutions to other gifts appears from the fact
that all the jurists who lay it down in general terms or apply i t to
gifts other than institutions seem to be rather late: Pomponius is, i t
appears, the earliest3. Others are Papinian4,Ulpian5 and Paul6. On
the other hand, Julian, while he admits the rule in the case of institutions?, denies its applicability to a gift of libertys. He is discussing
the coexistence of a simple legacy of the slave and a gift of liberty
to the slave a t the death of the legatee, and he is reported by Gaius
as considering the legacy void, on a principle already discussedg, by
reason of the existence of a gift of liberty subject only to dies. Papinian
on the other hand, who discusses the same case, considers both gifts
good, the dies incertus having clearly, for him, the effect of a conditionio.
This view, that the idea is carried over from the case of institution,
though i t is strongly suggested by the foregoing case, and is supported
by the existence of analogous extensions, e.g. the treatment of unlawful
and impossible conditionsi1, has, however, to face some difficulties. I t
may be said that if this rule was carried over, the rule excluding dies
certus ought to have come over too. The answer seems to be that
this last rule is not one of interpretation: there is not the 1ogic;tl reason
which exists in our case. The question whether certain words are to
operate as a condition or not cannot depend or1 the kind of gift to
which they are attached even though they may have been declared
conditions for ulterior reasons which apply only to institutions.
It may also be objected that Labeo is found applying the rule
to legacieslz. But Labeo is speaking of a gift si moritur, and though
the difference between cum and si would not be conclusive to a classical
See Dernburg, Pandekten, 3. 5 82,n. 1, and literature there cited; Bufnoir, Coild~tioue,
12.
Karlowa, R. R. G. 2. 871.
35. 1. 1. 2; 36. 2. 13.

6

3 1 . 6 5 . 2 , s ; 35. 1. 75,79.1.
31. 12. 1.

a 30. 68. 3.
lo

31. 65. 3.
1. 40. 2.

lB35.

6

7

Ulp.24.31; D . 3 0 . 3 0 . 4 ; 36.2.4.
30. 104. 6.

9 Ante, p. 468.
11 Girnrd, Malluel,
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jurist1, it is by no means clear that it would not have been so to Labeo.
It may be noticed that he speaks of i t sinlply as a conditional gift, and
not as one which has for this purpose the effect of a condition, as
Papinian says for our case2.
I t may also be said that the Code contains an enactment of Diocletian, extraneum quum w~orieturheredem scribi placuitY, which seems
to shew that the rule in this case differs from that in legacy, which
thus cannot have been simply borrowed. For the text treats the gift
a t death of the beneficiary as conditional, since if it were mere dies
i t would be struck out, while in legacy we have seen that in that case
the modality was treated as dies4. Bat, as i t stands, the text can have
but little meaning: such an institution could have no force, since i t
could not be entered on and thus was not transmitted i n classical law.
Two possible ways of dealiug with i t have been suggested. I t may be
that in such a case the words cunz (heres) wzorietur were struck out as
being dies, which would get rid of the difficulty5. This view does
not however account for the limitation to an extraneus, since the same
rule would apply to an institution of a suus. I t is difficult to suppose,
as Accarias doesR,that the text really means that the rule applied to
both cases: the word extraneus must have been put in for some reason.
Another view adopted by the older editors is that the text refers to
a gift on the death of a third person, and they accordingly insert quis
(cum quis morietur). This would make the text an ordinary illustration
of our rule, but i t has no MS. authority. The text may be left with
the remark that its extremely terse and truncated form does not inspire
confidence.
I t has been pointed out that the chief text, one of Papinian, does
not say that dies incertus quando, certus an, is a condition, but only
that i t facit conditionem, i.e. has the effect of a condition7. The distinction is exact as a matter of words, and Ulpian has no doubt the
same point in mind when he says that such a modality appellatur
conditioa. A condition is essentially incertus an. Elsewhere, Papinian,
Ulpian and Julian ignore this distinctions, though it recurs as late as
Justiniau, who carefully distinguishes the cases of dies incertus and
conditio, though he gives both of them the effect of postponing dies
cedensI0. It does not seem indeed that the distinction involves any
difference of effect ll.
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and uncertain event. I t seems that every restriction which makes the
depend on an occurrence which may not happen is a condition
even though it be such that if i t occur i t must occur at a certain time

,incertus
an, certus quando.
A gift of liberty is not conditional, and therefore delayed, unless it
is clear that this was the intent. Some provisions which look a t first
like conditions may be only directory : i t is a matter of construction, to
be decided for each case. Thus where a man is to be free ita ut
rationes reddat, this is not a condition: i t is a direction. He muat
carry i t out; indeed every slave who has administered haa to render his
accounts whether such a direction is given or not1. Where slaves are
to be free if they attend in alternate months to the sollennia of t h e
testator's tomb, this is a direction : i t is to be carried out after liberty
is attained, and they can be compelled oficio iudicis, to do the duty.
But the liberty is not conditional2. Where one is to be free "sic tamen
ut" he stays with the heir so long as the latter is a iuvenis, and, if he does
not, iure semritutis teneatur, this too is only a direction to be carried o u t
after the man is frees. On the construction of the whole gift, even t h e
strong words a t the end are not allowed to limit what the jurist thinks
to be meant as an immediate gift of liberty.
Another type of case is represented by such gifts as Sticha cum
liberis libera esto. This is not a condition: she is free, apart from
evidence of intention, though she have no children or they cannot from
any cause be freed4. So where the gift was " L e t S and P be free if
they are mine when I die," either may take though the other has been
alienated : there is no condition6.
A condition involves future uncertainty, and thus a gift which is
expressed in conditional form, but the event is one which must necessarily be determined by the time the gift operates, is not really
conditional. The donee can never be a statuliber under it. Thus, " to
be free when I die:" or " t o be free if I do not veto it by codicil7" or
the like: these are not conditionals. " TO be free if he pays what I owe
(30. 68. 3) as to legacy of a slave with a gift of liberty on the death of the legatee. But we have
seen (ante p. 469 by comparing the text of Papinian (31.65. 3) that the true explanation is
historical. And this latter text makes it clear that the treatment of dies incertua as& condition
produced other effects than the postponement of the vesting of a transmissible right. Such an
effect would have no meaning in the case of gift of liberty diacussed in the texts.
40. 4.44.
1 40 4 17 1. 40.5. 37.
3 40: 4: 52. 'see the TestamentDasumii (Giard, Textes, 767) where testator directs a
slave to be free cum contuben~alisua ita ut eam in matrimonium habeat$de&.
4 40. 4. 13. 3. The jurist is helped to the conclnaion by the construction put on the Edict:
ventrem cum liberis in possessione esse iubebo, 37. 9 . 1.pr.; cp. 35. 1. 81; 40. 7. 31.
7 h. t . 2s.
6 40. 4.18. 1.
5 28 7. 2. I.
8
To be free if he has managed my affairs well" is not conditional, he is free if the
testator having long survived the making of the will has made no complaint, 40. 5. 18; "if I
have no son when I die" is no condition: the @t is good or bad awarding to the event, 40.4. 7:
cum m o ~ i a rF i g understood to include posturn*, there might be a lapse of time.
Q

Condition is a somewhat complex matter.

A condition is a future

See 45. 1. 45. 3.
a 35. 2. 75.
3 C. 6. 24. 9.
Ante, p. 480.
6 SOAccarias, Pre'cis, § 324 (cp. 5 384) following Machelard.
2oe. cit.
7 35. 1. 75. Brunetti, op. cit. 22, 37.
30.30.4.
9 30 104.6; Ulp. 24. 31; D. 35. 1. 79. 1.
'0 C. 6. 51.1.7.
11 Brunetti, op. eit. 37, explains by it the view taken by Julian in a text already discussed
1
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to T " is no condition if there was no debt to Ti. If there was a debt
and the testator has paid it, the condition is treated as having failed :
it was in fact an ademptiou2. I t is clear that in all these cases where
there is an express hypothesis on which the gift is made to depend,
there may be need for enquiry on the result of which the fate of the
gift will hang. In common speech they would be called conditional,
and they are in fact sometimes so called in the texts. This is the case
with the gift "if mine when I die3," and qui sine o@sa fuerunt liberi
sunto4. Although, as the rest of this text shews, the words refer entirely
to the past, the gift is called conditional, but the man is not a statuliber even though there be some delay, before it is clear whether he is
free or not5. The description of such gifts as conditional is not correct:
the practical point is that when the matter is settled they are free and
have been so from the time of aditio" Thus, for instance, their interim
acquisitions are their own.
Just as a gift, on the face of i t conditional, may be pura, so, conversely, a gift on the face of i t pura may be in fact conditional. There
may be tacit conditions. Thus in the case of divorce a woman who
frees within the 60 days of the lex Iulia makes the man a statuliber'.
A slave freed in fraud of creditors is a statuliber till i t is certain whether
they will avoid the gift or nots.
Impossible conditions are struck out-a Sabinian extension of the
rules as to institutions, accepted in later lawD,and it may be assumed
that the same was true as to illegal or immoral conditions, though texts
seem silentlo. Impossible conditions are those impossible in the nature
of things". These cases, where impossibility is patent on the gift, create
no difficulty, but there are other types. Impossibility to the person
concerned is no ob,jection to the condition, and the texts put on tlie
same level gifts on which a condition or dies is imposed such that,
though it is not contrary to the nature of things, i t is practically certain
not to occur. Such for instance is a condition of paying a vast sum of
money or living a hundred years1! Such a gift is on a level with one
cum morietur13, and is treated as illusory and void. I t is clear that the
line between these two is shifting, and probably the matter is not
thoroughly thought out by the Romansi4. Some conditions so treated
1 35. 1. 7 2 . 7 . It is a falsa condatio, treated as unpossible. So where one who had never
administered was to be free on rendering his accounts, 40. 5. 4 1 . 1 6 ; 40. 7 . 2 6 . 1 ; cp. for legacies,
30304.1.
40. 4. 51. 1.
3 28. 7 . 2. 1.
2 35. 1. 72. 7 .
6 In the preceding text, p o u t quisque m e ~ v ~ i s s is
e t not treated as conditional, 40. 4.
Cp.h. t . 8 ; 4 0 . 5 . 4 1 . 4 ; 4 0 . 7 . 2 1 . p r .
8 40. 7 . 1 . 1 .
7 40. 9 . 1 3 ; post Ch. xxv.
6 40. 4 . 7 .
10 cP."L8. 7 . 9 , 14; 38. 16. 3. 5 ; 40. 9 . 31.
9 In. 2. 14. 1 0 ; G . 3 . 98.
11 In. 3 . 19. 11. To which natuva est im~edirnento,ut si caelum digit0 tetigerit.
13 40. 4 . 1 7 . p r . ; cp. h. t . 61.
1%40. 7 . 4. 1.
14 Bufnoir, op. c i t . 21 sqq. ; Accarias, Prhcis, 5 325.
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seem out of place. Thus where a slave is to be free, "if my heir
alienate him," this is held illusory, since it cannot operate till the slave
is alienus. There must, one would think, have been some other
of intention here; if not, the interpretation seems not very
consistent with favor libertatisl. The view is Paul's, who comes to the
same unfavourable conclusion, rather more rationally, on the words,
liber esto, si heredis esse desierit2. Another case is that of a condition,
possible on the face of it, but already in~possiblea t the death owing to
circumstances. This case, and the analogous one of supervening impossibility, will be discussed later in connexion with the topic of satisfaction
of the condition 3.
Some conditions would doubtless avoid the gift: in general they
are those which would avoid an institution'. There are, however, cases
in which a condition is allowed in manumissions which would be differently treated in legacies. Ulpian tells us that a manumission a t the
discretion of a third party is valid6, while we learn elsewhere that gifts
by will in such a form are void6, though they can be effectively made in
a disguised form, e.g. si Maevius Capitolium ascenderit'. But there is
perhaps no distinction here, since Ulpian seems to have rejected this
rather absurd differentiation, and to have considered all such gifts valid
whether disguised or not8. As in case of legacy the gift might be a t
the discretion of the donee himselfo.
A case of more importance is that of negative conditions. Liberty
on such a condition, if taken literally, is nugatory, for till the death of
the man it cannot be said that he will not do the thing, and the cautio
Muciana, by which this difficulty is avoided in ordinary legacies, has
no application here. Liberty once effective is irrevocable : it is inconceivable that the man should become a slave again on failing to observe
the condition. Moreover, as liberty is inestimable i t is impossible to
give security for it. Thus such gifts seem to have been made in a
derisive way, and Pomponius, taking the case, si Capitolium non ascenderit, says that Julian holds that if i t appears that the testator meant
the gift not to take effect till death i t is a nullity, as a gift c u m moreretur
would be1o. On the other hand if there was no such intent, the words
40. 4 . 39. An analogous institutio was better treated. Where a man was to be heres if he
freed a servus hereditarius, the mere act of manumission was held by Labeo to be a satisfaction
of the condition though it was void: v e m m est eum manumisisse, 28. 7 . 20. 1.
40. 4 . 39. i n j i n .
Post, p. 489. See De Ruggiero, Dies Impossibilis, 29 sgq.; Rabel, Aus Riim. und Biirg.
Recht, 193 sun.
Accaria'~:lor.
... r i t .
40. 5 . 46: 2. The hext deals with afideicommissum, but its reasoning applies to direct gifts.
28. 5 . 32. p r . ; 35. 1 . 52.
7 28. 5 . 6 9 ; 35. 1. 52.
8 30. 43. 2 ; 31. 1. p r . ; 40. 5 . 46. 2 . Bufnoir, op. cit. 195 sqq. As to such discretion in
fideicommissa,post, pp. 516 s
40. 5 . 46. 1. This m a y t e true only of fideicommissa. Apart from condition he could not
refuse.

'
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were construed also by Julian favore libertatis, as if they were "if he does
not do it a t the first opportunity1," so that if a t any time he was able
to do the thing and abstained, he was free. It is plain that in one of
these cases the gift is treated as puerile and empty, while in the other
the condition is put on that level.
But there are traces of another way of looking a t the matter. It is
obvious that a patron may have reasons for wishing a thing not to be
done by the freedman, and it is not unreasonable that he should have
his way here, as in legacies. The way seems to have been found by
allowing conditiones iurisiurandi. We are told that where liberty is
given or1 the condition of taking an oath, this cannot be remitted by
the Praetor, since to remit the condition is to bar the gift, as the liberty
cannot be attaitled aliter quam s i paritum fuerit condicionia. Such
conditions are invalid in institutions and legaciess, and our text adds
that if the liberty is coupled with a legacy, and the same condition is
applied to both, he does not get. the legacy unless he swears4. Clearly
not, for he is not free, and if it were struck out from t,he legacy alone,
the legacy would be void6. If the legacy is under a condition of swearing, and the liberty simple, there is no dificulty : the condition is
remitted6. The validity of such conditions in manumission applies to
any act7, but its importance is most obvious in reference to negative
conditions, and it seems possible that it is on their account that the
condition is allowed. Where a condition of swearing is remitted and
the thing sworn is not improper, the beneficiary is not entitled to the
gift until he does the things, or, no doubt, in negative conditions, gives
the cautio Muciana. Now, in manumission, if the condition of swearing
not to do were remitted, it would be quite impossible to give the
cautio: it is inapplicable. Accordingly, as the text says, to remit the
oath is to bar the giftg. The oath is no great security since a t least in
later law it is not bindinglo, though Renuleiusll records an earlier doubt,
but he speaks of those who have taken such an oath as r e l i g i w
adstricti 12.
We have already seen that a condition imposed may be adeemed,
even in the same will, notwithstanding the technical point that it is, in
strictness, not datum but a d ~ c r i p t u m ~ Apart
~.
from this, the slave is,
40. 4 . 12. pr.
28. 7 . 8.
Ante, p. 471.
6 40. 4 . 12. 2.
28. 7 . 8 . 6 , 7 .
s 40. 4 . 1 2 . pr.
l1 40. 12. 4 4 . p r .
many attempts at explainmg the allowance of conditiones
iurisiurandi. His own requires impedire to mean "make more difficult." Bufnoir, op. cit. 47,
following Vangerow, Pand. 5 434, thinks the right conferred by the Praetor in remtting the
penalty is only praetorian, and as there is no true praetorian liberty, the freedom wuld be
acquired only by doing the thing. Here too impedire is given the above sense. b e also
Karlowa, El. R. (3. 2. 137. But Pernice has shewn (Labeo, 3. 54) that the effect of release of
the condition is not to give a merely praetorian title.
'3 34. 4. 3. 9 ; 35. 1. 53.
140.4.17.pr.; cp.35.1.29.
40. 4. 12. 1.

4

7 40. 4 . 36; 40. 7 . 13. 3.
10 38. 1. 7 . p r . , 2 ; 4 0 . 4 . 3 6 .
1%Bodemeyer, op. cit. 54, cites
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till the condition is wholly sat,isfied, the slave of the heir'. He may
know a t once when it is satisfied, and it is provided that if, in
ignorance of the arrival of the condition, he enters on an inheritance a t
the order of the heres who holds him, he is not personally bound" But
if he is in doubt to whether it is satisfied or not, Paul cites Julian as
holding that he is, so to speak, "put upon enquiry," and so is bounds.

'

There remains for discussion, in relation to conditions in general,
the question, what amounts to fulfilment of the condition ? The rule is
that it must be actually and completely fulfilled: though in obscura
vol~ntatemanumittentis favendurn est libertati6.
The meaning of a condition "to serve my heres (or Titius) for a
certain time" is the subject of discussion. Servire and operas dare are
equivalent, neither need involve slavery and thus they may be done to
a third person6. The service must be personally rendered7, and 100
operae means 100 days' works. They should be rendered continuously,
but days during which the man is prevented from working by illness
or other good cause are credited to him as days of works.
Satisfaction of the condition is all that is neededlO. If the condition
is a promise or oath to do something, the promise or oath fulfils the
condition and the freedom is gained, though, as we have seen, the
promise is void as having been made by a slavell. Where the condition
was "to be free on handing over the peculium," and the man gave up
everything, he was free though he owed debts to his owner12. I n
answering the question whether the condition is satisfied or not there
is a general favor libertatis. Thus where the condition of liberty given
to a woman was " if her first child be a male," and she has twins, one of
each sex, there is a presumption, apart from actual knowledge, that the
male is the elder, and thus the daughter is ingenua13. If two are made
free on the same condition, it is applied separately to each, if this is
possible and will save the gift, e.g. "if they are mine at my deathlA."
Ulp. 2 . 2 ; D. 40. 7 . 9 . p r . Ante, p. 286.
29. 2. 74. 3. As to anv rieht of bowe fidei wossessor. ante, D . 346.
4 40. 7.-3. 1.5.
29. 2 . 74. 4 .
50. 17. 179. "To be free when my debts are paid." They must be paid: it is immaterial
that tlie heres is rich, 40. 7 . 39. 1. If the heres wilfully delays, the rules as to prevention may
come into operation, 40. 5. 41. 1. "To be free if he goes to Capna." He must go though the
journey be otherwise aimless, 40. 4. 61. 1. The elemelit of time may be material here. See
also 3 5 . 1 . 44. 10.
"0. 7 . 4. 4 41. r The text (4. 4) adds that the will may shew that tlie testator meant
"be a slave to." &.nost. D. 493.
7 4U. 4 . 13. p r . ; 40.~7.20: 5, 39. 5.
8 40. 7 . 20. 5 .
40. 7 . 4. 5 . This does not turn on impossibility, but on the notion that such a prevention
is an ordinary incideut of conti~luousservice. Days in which the man is i n fuga, or raising a
$aim of liberty, or suffering punishment for crime, do not count, and other days must be served
their stead, 40. 7 . 4 . 8 , 14. 1, 39. 3.
'0 But cu7n darepoterit means when he does pay, 40. 7 . 4 . 12.
'3 34. 5 . 10. 1.
1%40. 7 . 40. 1.
l1 40. 7 . 13. 3, 24, 41. 1.
l4 32. 29. 4. The rule is the same in legacy. Where two were to be free on paying 10, either
Was free on paying 5 . As to legacies, cp. 35. 1. 112. 1.
1
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So where the condition was si rationes reddidem'nt, unless it had been a
joint administration, in which case neither was free till the whole was
adjusted1. If the act is indivisible, both are free if one has done ita.
If there are two different gifts the statuliber may choose the easier3
(which he may not in legacy), or, as it is put in other texts, the lewissima scriptura applies, and that is levissima through which liberty is
attained4, i.8. he has not to make a choice, but may take the benefit of
that which occurs first. This applies only if the two gifts are distinct;
if they are coniunctim, i.e. "if he do this and that," he must satisfy
both 6.
If a statuliber is alienated, and the condition is an act to be done by
him in relation to someone else, the question arises: to whom muet he
satisfy the condition ? This will be discussed in relation to two specially
important conditions,pecuniam dare and rationes reddere, which will need
separate discussion. Here it is enough to lay down the general rule.
Any condition which admits of it may be done to the acquirers, but personal service, such as to teach his child, remains with the heres though
the man be assigned7. But i t must be an alienation of the dominium: to
give a usufruct to a third person does not enable the payment or other
act to be rendered to the usufructuary8. It should be added that if
the condition is doing work for anyone, the slave himself must do it,
but money may be paid by anyoneD.
There were, however, circumstances under which the liberty took
effect though the condition was not in fact satisfied. Before entering
on these it is desirable to point out that dies and conditio are sometimes intermingled in a way which makes two observations necessary.
(i) The same modality may be construed as dies in one case and
a conditio in another, the decision turning sometimes on construction
of the testator's language and in others on extraneous consideration^
such as favor libertatis. This is most commonly illustrated by cases in
which a gift is to take effect "when X is 20," and the like. Here if X
dies under 20 it may be said that the condition has failed, or it may be
said that the words were a mere way of describing a certain date which
has in fact arrived. Both views are foundlo.
40. 4. 13. 2.
a h . 1.pr.
35. 1. 51. pr., 87-49,
35. 1. 35; 40. 4. 5.
40. 4. 45. In one case the words were "Let S be free when he is 30. Let S be not free if
he does not give 10." These are not alternative gifts, one ex die and the other conditional. The
second is in form an ademption, which puts the gift under a contrary condition, so that he is to
be free at 30 if he pays 10, D. 40. 7. 13. 5. Cp. 34. 4. 14. pr.; 40. 4. 59. 2.
40. 7. 6. 3. The rnle is as old as the XI1 Tables, h. t. 29. 1. See Appleton, Le Testament
Romain, 86.
7 40. 7. 6. 7, which shews a more complex rnle in relation to the condition of rendering
accounts.
8 40. 7. 7.
9 h. t. 39. 5.
'0 e.g. 36. 2. 22. pr.; C. 6. 53. 5 ; 7. 2. 8. Brunetti, Dies Incertua, 160; post, p. 491.
1

'

CH. XXI]

Irnposeibility as a Release

489

(ii) A condition may, indeed it usually will, include dies. Here,
though from any cause the donee be released from the condition, the
gift will not take effect till the time has elapsed. This is illustrated in
a number of texts1 and must be borne in mind when these cases of
are under discussion. The plain reason is given, by Paul, that
it is absurd that the gift should take effect before it would have done
had the condition been satisfied in the ordinary way2, the testator
having imposed both condition and dies, and the former alone having
beell released. If, however, there is no express dies and the condition
is invalid ab initio, the dim is not considereds.
In discussing the circumstances under which a condition is released
it is necessary to look somewhat closely a t the Roman conception of
Impossibility. We know that where a condition is impossible in the
nature of things4 it is struck out in all gifts by will. But it is not easy
to say what is impossible in the nature of things. What seemed inconceivable to a Roman might be an everyday event now! But the exact
position of the line is not important: the point to note is that it
commonly means a condition which is on the face of it inconceivables.
This opens up the question how the jurists looked a t impossibility on
the facts-latent impossibility, either existing a t the time of the will or
supervening. I t may be said a t once that, a t least in the case of wills,
they do not seem in general to have applied the notion of impossibility to cases of supervening impossibility-it is indeed difficult to
treat a provision as non scripturn by reason of an event subsequent to
the making of the document. I t is in fact cmus rather than impossibility'. There are evidences of doubt as to the treatment of cases in
which the condition becomes, or is, impossible in fact, before the aditio:
with these we shall shortly deal. Another point of interest is that the
illustrations of patent impossibility always seem to be cases in which
there was somet.hing to be done or left undone by the donee. Such a
condition as "if there shall be 370 days in the year" is never taken as
an illustration. I n one text which contains some dispute, and traces of
more, the condition is si filia et muter mea vivent and one of these is
dead a t the time of the will8. This is a case of latent inlpossibility
existing a t the time of the will, and the condition does not contemplate
action by the donee. I t is clear that it gives difficulty and Pomponius,
or perhaps Tribonian, describes it as a case of " quasi-impossibility."
1e.g.40.4.41.l(eorrupt);40.5.41.pr.;40.7.3.15,4.2,20.5. Cp.34.1.18.2;45.1.8.
The final words in 40. 4. 41. 1 are an internolation.
Cp. 45.1.8. An analogous rule in case of prevention,>ost, p. 493.
' P.3.4b.1. Seeante.p.484.
A man was instituted "if he build a monument in three days." Even this the lawyers,
after hesitation, decide to be quasi impossible, 28. 7. 6.
There were forms of such impossibility in institutions which could not have arisen in gifts
of hberty, 28. 7. 4. pr., 10,20.pi-.
Cp. C. 6. 46. 6.
35. 1. 6. 1, in$#.
a 40. 7. 4. 2.
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We can now consider the different cases which present themselves
in the texts.
There is a well marked type of case in which the gift is made to
depend on the atta~nmentof a certain age by X-the man is to be free
if (or when) X is 20. This is a case of dies incertus an, certus quando.
Here, in the texts wh~chspeak of gifts of liberty either fiduciary or
direct, the death of X under 20 IS treated as immaterial1. On the
other hand some of the texts make it clear, by way of contrast, that in
the case of legacy on the same condition, the death under the age would
be regarded as amounting to failure of a condition2. This of itself
would shew that the rule has nothing to do with impossib~lity,since, if
it were treated as impossible both sorts of glft would be valid We
are, however, left in no doubt we are told that it is an exceptional
rule laid down favore lzbertatzs, the modality being treated as dzes in
thls cases.
The case of ordinary condition to be performed by the donee is
treated in the same way, where impossibility supervenes after aditio.
I n the case of legacy, the condition is regarded as having failed4: in
g ~ f t sof l~bertythe other view is taken, favore lzbertatzs, and the gift
takes effect6 I n the case in which the condition is the payment of
money to X and X dies before it is paid, there may be the further
complication that the man was not ready to pay the money a t the time
of the death. But Jullan observes that the whole favourable rule is a
matter of co7wtztutum zus resulting from favor lzbertatis and not resting
on any logical principle of interpretation, and that thus the man will
be free if a t any time he has the moneyB.
I n the case of latent impossib~lityarising before the adztzo there 1s
mole difficulty. Where the thing not only is impossible, but always
was, i.e. where it assumes a state of facts which never existed, it is a
falsa condztio and the gift whether of property or l~bertyis good7. The
same seems to be the case where part of the condition 1s on that
footlng, the rest being separable, eg a gift of heredztas "if my wife and
my daughter X survive," and the testator never had a daughter: the

gift 1s good, the reference to the daughter being ignored1. Where the
impossibility is one which arises before the will is opened, whether

a 4 0 4 1 6 ; 4 0 5 23 3
1 4 0 4 1 6 ; 4 0 5 23 3 , 4 1 1 0 , 4 0 7 1 9 , C 7 4 9
The cnse of death of X under the requued age before does cedens is li0t
8 lbzd , 40 7 19
considered Probably the glft 1s good, arg 40 7 28 pr
4 3 5 1 3 1 f i n , h t 9 4 p r , 4 0 7 20 3 , C b 46 4
The declsion in 35 1 112 1 is a forced
35 1 94 pr , 40 7 4 2, 20 3 , Ulp 2 6
separat~onof the cond~t~ons,
benagna znteipletatzone
40 7 20 3 Where the glft was S sz vatzones ieddodent cur18contubemala sua lzber ento,
and S d ~ e daftel the adztzo ~ ~ t l i o urendering
t
accounts, Paul appears to doubt d there is ally
real conounctao, and suggests that the cond~tlondoes not apply to the gift to the woman But
he holds that ~f it does alld ~f there are accounts to render, the uhole thing falls, 35 1. 81
Jullan quoted by Galus 111 a very ambiguous passage thlnks the g ~ f t sare drstluct but under the
8aule ~ o n d l t ~ o so
n , that the wonla11 can satisfy it, 40 7 31 1
In some of these oases
7 30 104 1, 35 1 72 7, 8 , 40 5 41 16, 40 7 26 1, ante, p 484
~tis an act to be doue
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before or after it is made, the matter is complicated by questions of
interpretation, themselves affected by the existence of provisions independent of the purpose of the gift. But, so far as can be made out,
the view of the later classics, accepted in the Digest, seems to be that
in case of liberty the gift takes effect, though it is clear that this is
favore libertatzs, and independent of logic=. I n case of legacy the gift
failss, so thdt it is no question of impossibility. But there are some
texts whlch seem a t least to contradict these conclusions and which
need to be carefully looked at.
I n one text Paul rnakes the l~bertyfail'. The man is to be free if a
usufruct in him given to X by the will ceases to exist. I n point of fact
it never arose, the fructuary not having survived to take it. On such
facts the gift fails, says Paul. The cond~tionfails, since that which
never began cannot have ended. The rule, which is from Neratius,
ignores favor libertatis, and is moreover a piece of literal interpretation,
which quite disregards the plain intent of the testator. The gift is in
effect one a t the death of X.
Where a woman is to have a legacy if she marries arbitratu Seii she
will take the legacy though she marry without his consent, and even
though he be dead, vzvo testatores. This is due to the fact that such a
condition is in practice one that she shall not marry without his
consent, which is void6. The reason assigned for allowing the gift to
be good though S be dead is given by Papinian In the words quia
swpensa quoque pro nihilo foret, words which shew that some special
reason was needed and that in ordinary cases the gift would have
failed. Pomponius, however, while dealing with this case7 appl~esthe
same rule to a legacy, si eum munumisisses, where the man died vivo
testatore. His reasoning uses language appropriate to prevention, quia
per te non stetzt quonzinus pervenzat ad libertatem, a principle which, as
we shall shortly see, ought not to be applied with this breadth to
legacies. Javolenus applies it to a case of impossibility arising before
adztio in a case of liberty, but expressly observes that it is favore
lzbertatiss.
a4072S 7,394
8 35 1 31.

g.

30 64.
I., , 3
I 72
.-. -.-5 .- 4. 28
-- rnr.
- .
Other t k t s , Poth~erad D. 35 1, § xxxvtn
30.54
2
Poth~er
(ad
h
1
)
supposes
thls
rule
to
apply
where
~t 18 a condit~onnot involving
"-.
Cuoperatlou
of another person
40 7 28 pr
cat 91, shews that Ulplan 111 9 2 23 2 holds that the con&t~on
has fa~led111 such
e cites and refutes reconcil~at~ons
by Vangerow and others
B hlmvelf holds that 30 54 2 deals w ~ t hmodus But on its terms it does not But, where one
'8 to be heres ~f he swears to free S, alld S dies vzvo testatore, the g ~ f tis good, though m such
Cases the cond~t~on
is rem~ttedand actual free~ngsubst~tuted Thls confirms our rule, smce the
Substituted act IS to be done after the acqulslt~on It is modus, not con&tion thls, 88 appears
the hypotheses c~ted m support, 1s why the g ~ f t1s good, 28 7 8 7 Ante, p. 483
Bufnoir, op cat 90
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The view stated above as that of the later classics was not accepted
without dispute, of which the texts shew traces. Thus we are told
that Labeo and Ofilius declared a gift of liberty to fail, if the person to
whom money was to be paid as a condition died, vivo testatore, and that
Trebatius held the same view if the death was before the will was
made'. This last view may, of course, possibly mean merely that
Trebatius has a derisory gift in mind2. Pomponius3 discusses a case of
gift of hereditas on condition of freeing certain slaves, some of whom
were in fact dead when the will was made. He cites Neratius, (whom
we have just seen holding a severe view4,) as thinking that the condition has failed, and that the notion of impossibility is not applicable.
But he cites L b e o and Servius as holding that in a similar case, where
however the condition was not something to be done5 but the survival
of two persons of whom one was dead at the time the will was made,
the condition has not failed, and Sabinus and Cassius as holding that
this is a case of quasi-impossibilitya. This text involves two points, i.e.
that the distinction between legacy and liberty where the impossibility
occurs wivo testatore must be limited to the case post testanzentum
facturn, and that where a condition has separable parts, each part has to
be considered by itself for the purpose of these rules. But this can
hardly be an adequate account of the law where impossibility had
arisen before the will was made. The text tells us too little. P r d a b l y
the state of the testator's knowledge was material, and no doubt this
text is an indication of far-reaching differences of opinion'.
Prevention of fulfilment brings other distinctions into prominence.
Just as i t was difficult to set exact limits to the notion "impossible,"
so it is not quite easy to say exactly what is meant by "prevention,"
but for the purpose of the rules now to be stated, two points must be
made clear. Prevention is essentially an interference with the action
of the donee. Hence the rules do not apply to conditions which have
to be satisfied without the cooperation of the donee. This appears,
apart from the specific rules which express the distinction, in the
language commonly used in expressing the principle generally. The
texts usually speak of his satisfaction of the condition being preventeds.
Further, the thing done does not amount to prevention, unless i t was

ca XXI]

-

493

done with a view to prevention1; a t least where the prevention takes
the form of prohibition and not of rendering the thing impossible. On
the other hand if it is a definite act of prevention i t is presumed to
have been so intended rather than as a normal exercise of rights.
The general rule on the matter is that, where the statuliber is
*revented from doing the act whichS is a fulfilment of the condition, he
is placed in the same position as if the act had been done. It is
immaterial for this purpose whether the person who prevents is one
like the heres, interested in its non-performance4, or one to whom or
with whose cooperation it is to be done5, or any third person: i t is
that someone prevented fulfilmenta. It may be noted that the
rule i n hereditas and legacy is not so wide : it releases only in the first
two cases? On the other hand where the condition is to be fulfilled
without the cooperation of the slave and the person to do i t refuses, or
fails to do it, there is no relief, any more than there would be in any
other form of gift8.
Prevention has the effect of putting the man in the same position as
if be had not been prevented. If even apart from the prevention he
could not have satisfied the condition, the prevention does not make
him free: i t is not true that non per eum stat. Thus where the heres
refuses to receive the accounts but the statuliber is in arrear and has
not the means to pay up the balance due from him he is not free9. I n
the same way, if the act would necessarily take time, e.g. to do so
many days' work for the heres or anotherlo, to go to Capua, to go to
Spain and gather in the cropsl1, or to make a series of periodical
payments12,the man is not freed by refusal to let hitn begin work, or
start on the journey, or make the first payment. These rules, however,
seem to apply only to such prevention as takes the form of prohibition
or refusal : if i t takes the form of making the thing impossible, the man
seems to be free at once. Thus where he was directed servire heredi
for a time and was manumitted or sold by the heres, he was free ex test a m e n t ~a]t~once". The word servire here means " be slave to " : in the
one case this is made impossible : in the other it is made impossible for
the statuliber to do it. I t is not clear why the time was not required
2 h. t . 3. 3.
40. 7. 38.
With or without the cooperation of another person.
Ulp. 2. 5 ; Festus, loc. eit.; D. 35. 1. 24, 57, 78; 40. 7. 3. 13, 4. 16, 17, 23. 1 ; 50. 17. 161.
Or his guardian, Ulp. 2. 6 ; D. 35. 1. 78; 40. 7. 3. 10, etc.
a 40. 5. 5 5 40. 7. 3 . p r .
7 2 8 . 7 . 3 , i l ; 30.92.1; 3 5 . 1 . 1 4 , 2 1 , 3 1 ; 3 6 . 2 . 5 . 5 ; 50.17.161.
8 Consistently with all this, if one heres prevents a payment on which liberty is conditioned,
the statuliber is free, 40. 7. 3. 4, while if he was to pay to two and one refuses he is released
onlyproparte, hut can tender the same money to the other, 40. 7. 4. 3. See post, p. 503.
10 3 4 . 1 . 5 7 . 4 0 . 7 . 3 . 1 5 , 4 . 4 , 2 0 . 5 .
9 40. 7. 34. 1.
12 As to a ciiiculty in 40. 4.41. 1, post, p. 499.
l1 l 3 i d . ; 40. 7. 34. 1.
'8 40. 7. 3.15, 17.
14 In classical law the manumission would commonly make h i ollly a latin: in no case would
it make him libertz~sO T C ~ ~ U S .

4
6

1 40. 7. 39. 4. Javolenns considers Labeo right in principle but says that a more liberal view
is accepted.
2 Ante. P . 485.
3 35. 1. 6 . 1.
4 35. 1 . 3 6 . p .
Ante, *;.489.
6 The rule as to the effect of impossibility In wills is Sabinian, 0. 3. 98.
7 Cp. Pothier, ad 35. 1, 5 xx; Bufnoir, op. eit. 23; Vangerow, Paud. 5 435.
8 Quominus statuliber conditioni pareat, Ulp. 2. 5 ; qtcominos statoliber conditionem praestare
possit,
Festns, 8.2'. statuliber; si nemo eos impediat, 40. 7. 3. pr., and the hke, 40. 4. 55; 40. 7.
,.
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to elapse. One text purports to give the reason1, but all this amounts
to is that refusal is only prevention of a part: the logical result would
be that in the case where it was made impossible the man is free a t the
expiry of the time with no further tender, not that he is free a t once.
An enactment of Justinian's2 deals with a case which he declares
to have divided the jurists. A slave was to be free on paying money
to the heir. H e started to travel with it to the heir, but was robbed
of the money on the way. The question was, did this suffice under the
condition ? Clearly there was no impossibility, though on the facts i t
had become impossible to the man. The question seems to mean: w m
this prevention, i.e., could it be said per eum non stare, since it mas
his going on the journey which made it possible to rob him? Justinian
settles it by deciding that in such cases per eunl stat only when he
intentionally does not fulfil the condition : in all other cases of prevention by persons or casus he is to be free, but to remain liable for the
value of the render, except in so far as it has been repudiated by the
person to whom it was to have been made.
There remain for consideration two conditions of exceptional
importance.
( a ) Rationes reddere. The importance of this condition is shewn
by the frequency of its appearance in the Digest. It is found also in a
surviving roman wills. Though, as we have seen, all freed slaves may
be called on to render an account%f what they hold, the importance of
making it a condition is that less risk is run, since he must make the
statement and render before he is free. Moreover all that can be
required of him after the freedom, apart from the condition, is that he
hand over the accounts and the property of the testator which he
holds. No personal action will lie against him for anything done while
he was a slaves.
The condition practically means that he must state and account for
all moneys that he has had to administer6. He must make his account
in good faith and with due care, though a mere mistake, even negligent,
is not a breach of the condition7. His account must shew his gestio to
have been in good faith, at least to the extent that he must debit
himself with anything he has wrongfully taken away, and of course
there must be no false credits8. He must state all needful details,
going over his account books, and giving a proper account of matters
not in writings. The condition covers the whole field of administration,
1
8

4
6

7
9

40. 7. 3. 15.
a C. 6 . 4 6 . 6 .
Testamentum Dasnmii, Qirard, Textes, 767.
4 0 . 4 . 1 7 . 1 . 40. 5. 37.
]bid C. 7. 2. 4. Post, ch. XXIX.
If he has n&er administered it is a void condition, 40. 7. 26. 1.
35. 1. 32, 112. 3 ; 40. 4. 22.
8 35.1. 111; C. 7 . 2 . 4.
40. 7. 26. pr.
id
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not merely trading1. If he has given credit, he must shew, not indeed
that the debtor is solvent, but that a t the time of the transaction he
such that a boltus paterfamilias might reasonably have such
dealings with hima. H e has not merely to render an account: he
hand over the reliqua, i.e. all property of the estate in his posdes,ions. This implies that he must get in all debts now recoverable,
rents due and so forth, and must make good anything he has made
away with and bad debts incurred through his negligence", but not
losses resulting from casus6. What is required is a true and just account
and render: the law prescribes no exact steps6. He must account for
since the death, and, if this seems to be intended, give the
same detailed account of his administration since, as before'. The
account must be rendered where the person is, to whom it is to be
rendered, a t least if that person is away
- on -public business, but in other
cases reasonable arrangements may be made to suit the casee, and a
deputy appointed to receive the account9. Each heir is entitled to his
share of the reliqua, and though this may be excluded by apt words, it
will not be by the naming of some of the heirs in the conditionlo.
The condition adds, as we have seen, to the obligation on the slave",
but a good deal turns on the wording of it. If i t was merely relzqua
reddere12, this is satisfied by paying over the balance without giving the
full means of examining the accounts which was needed under the
condition rationes redderel3. If the condition is that he is so to render
accounts as to satisfy X, he must do this: even satisfaction of the
curator of X apwE iudicem will not suffice, unless X is present and
1f the condition is s i rationes diligenter tractasset, this
assenting'&.
involves rationes reddere, and proof that his diligence has been exercised in the interest of the master, and not in his ou-nlS. Where it is
si rationes diligenter tractasse videbitur this means vide& poteritl6. If
a time is set within which the account is to be rendered, and by his
fault it is not done at the e x ~ i"r yof the time, he has not satisfied the
condition1'. As we have seen, if the condition is to account within
1

35. 1. 111; 40. 5 . 4 1 . 1 1 omne quod quoqw genere aetumjidemque semi respiceret.

a 35. 1. 111 ; 40. 5. 41. 17.

a 35. 1. 111 ; 40. 7. 31; C. 7. 2. 4. Liquid assets must be given at once and security for the
4 40. 7. 40. 4--8.
rest 40. 7. 5. p r .
40. 4. 22; 40. 5. 41. 7. He is responsible for adiutores if their malveraetion is in any way
due to his negligence, 40. 7. 4 0 . 4 .
e Thus the fact that where pecdium is left to him he takes it away before he has rendered
his account does not bar liberty, h. 1. 6. Nor does the fact that the testator, having been ill, has
not signed the accounts for a long time, h. 1. 3.
7 h . I . or.: 40. 5. 41. 10. If needed an arbtter will be appointed to settle disputed points,
.
3 5 . 1 . 5 0 ; ~ 4 0 . ' 1 . 5 . l ;4 0 . 7 . 2 1 . p .
lo h. t . 12; post, p. 500.
9 40. 7. 4 . p r .
8 35. 1. I N . 3.
la 35. 1. 82.
11 3. 5. 16-10. 1, 44. 1.
13 Ibid. A condition ne rationav reddat is not a gift of peculim, but an absolution from the
duty of rendering strict account, the liberty being unwnditional. B e must hand over any
balance and acconnt for dolus but there will be no enquiry into negligellce, 30.119.
1s h. t . 8 : 40. 7. 21. 'Dr.
14 A
--.0 A.-. .5R.
-- .
17 40. 5. 41. 12.
la i . e . to an arbiter, 40. 7. 21. pr.
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30 days from the death, and the aditio is not till later, the liberty
does not fail, as i t is not his fault1. Titius by his will? left certain
servi actores to different persons, si rationes heredi reddiderint, and in
another place said, "All the slaves whom I have legated or freed, I
wish to render their accounts within four months, and to be handed
over to those to whom I have left them." Later in the will he freed
other actores, with the condition si rationes heredi reddiderint. The
time passed and without any fault of the heir" the accounts were not
rendered. Were the men barred or could they still claim their liberty
by satisfying the condition later? The answer given by Scaevola is
that i t is for the person before whom the case comes to consider
whether this is intended as a condition limiting the time given to the
slaves or whether it is really intended to impose speediness on the
heirs, by preventing them from dawdling in the matter. I n the former
case the claim is barred: in the latter it is not4.
The ordinary rilles apply as to prevention. If the slave is prevented
by the heres from paying over the reliqua after the account has been
adjusted and the res peculiares have been sold, he is free as if he had
paids. So if the heres is i,n mora in receiving the accounts, the slave
is free if he tenders them and the balance6. The text adds that i t is
for the arbiter to decide which party is i n mora, and to determine
accordingly, and further that declaratiou of waiver of right to the
balance, by the heir, satisfies the condition.
Some cases in which the difficulties are really of construction are
discussed7. I n one of these the heres is impbes. S is freed ratione
reddita, and he agrees with the tutor to take some of the money due
and divide it. The tutor certifies the account as correct. The man
is not free, for though the rule is that the reliqua may be paid to
the tutor of the heres, and his prevention of payment has the same
effect as the heir's, this applies only where the statuliber and the tutor
are not fraudulent. Here, the text says, as in alienation of property, the
tutor can deprive the pupillus only where there is no collusive frauds.
(b) Pecumiam dare. If we may judge from its frequent recurrence
in the sources, this was the most common and economically important
of all the conditions. Its typical fbrm is, si 10 det heredi, but cum
decem dabit or cum decem dare poterit are equivalent formsg.
8 Mommsen, ad h. I.
2 40. 7. 40. 7.
1 40. 7. 28. pr.
4 The text adds, but the words look like Tribonian, that there is a general presunlytion in
favour of the statulilev.
6 h. t . 34. 1.
5 40. 7. 23. 1.
7 As to A' si rationes reddidelit C ~ L V J contubernali
L
sua liber euto, ante, p. 490. The words are
8 40. 4. 22.
clearly capable of many interpretations.
9 40. 7. 3. 12. Money was sometimes borrowed by the slave for the purpose. It is ill such
cases and where the peculiun~has been left to hi111that the rule is importaut that what is paid
wrongly or in excevs can be recovered, 12. 4. 3. 6 ; 40. 7. 3. 6.
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Condition : Payment of Moneg

Money paid under such a condition is a mortis causa capio, though
it is not a donatio, no matter by whom or to whom it is paidl. A
question of some difficulty arises where the lex Falcidia and similar
legislation comes into operation. The point of importance seems to
be that though it is a mortis causa capio, it is not necessarily acquired
breditam'o iure2. If, however, i t is ex bonis mortui (which certainly
covers the peculium which the statuliber had at the time of the death)
and is paid to the heir, it is acquired iure hereditario and must be debited
to him, when his quarter is being made up for the purpose of the
Falcidia3. So too i t counts towards the half that an orbus may take'.
I f there are two or more heirs, and the payment is to be made to
one, only that part of i t which corresponds tb his share in the hereditas
is acquired hereditario iure, and corints towards making rip his quarter :
the rest is an independent mortis calisa cnpio5. If i t is paid from
outside-not ex bonis mortui, the lex Falcidia has no application to
it8. There are, however, cases in which it seems to be doubtful whether
i t is ex bonis mortui or not. According to Ulpian, if the slave acquires
the money only after the death, it cannot be said to be ex bonis mortui,
and so will not be imputable7. Papinian, however, holds that even
though it were given to the statuliber- to be paid to the heres it becomes part of the peculium, and even if it were handed direct by the
eztran;us in the presence of the libertus. I t is only if it is handed
without the presence of the-libertus that the
over by a third
taker holds it really aliunde, so that i t is not acquired hereditario itives.
Apparently Ulpian's view would exclude all acquisitions to the estate
after the death-which certainly was not the law for his timeg.
Money validly paid under the condition is of course irrecoverable.
But if it was not due it can be recovered, like an indebiturnlo. The
remedy will be condictio or vindicatio according as the transaction has
or has not vested ownership in the heres. This is illustrated by many
texts. There can be no recovery if it was paid in full knowledge of
tjhe factsn. I t is not strictly an indebiturn in any case, and i t is treated
mainly under the head, possibly a creation of the compilers, of condictio
cazisa data causa non secutala. If there is no condition and he is really
2 35. 2. 76.pr.
39. 6. 8. pr., 31. 2, 38. Seepost, p. 501.
39. 6. 41; 35. 2. 76. pr.
39. 6. 36. It must be accounted for in hereditatispetatio, and in restitutio hereditatis under
afideiconln~issum,39. 6 . 41.
3 35. 2. 76. pr.
It is in no way common and need not be accounted for in familiae
erciseundae, 10. 2. 20. 9.
7 39. 6. 36.
6 35. 2. 44, 76. pr.
8 89. 6. 41.
9 Ante, pp. 256 s q p
The rule interpreted in these texts is that what a heres acquires
hereditario iure ex bonzs mortui counts towards the Falcidian quarter.
10 In that case it is not imputable under the lex Falcidia, 35. 1. 44.
11 e.y. by way of ingratiation or to gain some indirect advantage, 12. 4. 3. 7.
12 1.2. 4. As to this and its relation to condictio 06 renL dati, Roby, Rom. Priv. Law, 2. 77.
The matter is discussed in two texts in the title on condictio indeliti, 12. 6. 34, 53.
1
3
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Condition : Payment of Money
free, and he has paid i t out of his own money he can condict it1. But
if he has given it out of peculium to the heres, thinking, as he would,
that the money already belonged to the heres, there has been no
transfer of dominium, and if i t came, for instance, from a part of the
peculium which he has acquired after he is free, the ownership remains
with him and he can vindicate2. And supposing the payment was not
to the heres but to an extraneus, here too if i t was a res peculiaris, as
he was not authorised so to deal with it, the ownership will not pass
and the heres can vindicate. But if a third person has paid it to the
extraneus, or the man has paid it himself, after he is really free, out
of his property, the dominium will pass and the proper remedy is
condictio 3.
Proculus lays down the same rule for the case where the will is
not valid : money paid ex peculio to an outsider can be vindicated4.
Scaevola discusses another case. A man really free but supposed to
be a slave, receives a gift of liberty from his supposed dominus on a
condition of 10 annual payments to the heres. After paying 8 he
discovers that he is an inyenuus. He can recover by condictio if he
has paid out of what he has acquired otherwise than ex operis or ex re
possessoris. If i t did come from that, he was merely giving the heres
what was his alreadys. I n all these cases there is no real divergence
of opinion, but in another case there is. In a will a slave receives
liberty on condition of payment to the heres. By a codicil he receives
an unconditional gift. Before he hears of the codicil he pays the
money. Can he recover i t ? Celsus pater thinks he cannot. Celsus
jfilius, on grounds of equity, says that he can, and Ulpian adopts this
viewe. Nothing is said as to the reason for the view of the elder
Celsus, or as to the source from which the money came, and each
omission increases the difficulty of repairing the other. For the question
to arise at all the money must have been paid from something which
was not at the time of payment the property of the heres. The point
is perhaps that the condition not having been adeemed, perhaps not
having been adeemable; exists, and he has acted under the wrong gifts.
As to what amounts to fulfilment of the condition, the ordinary
principles apply, but some special rules need mention. A condition
to give is satisfied by payment by a third person either with or without
a h . I. 8 .
12. 4 . 3. 6.
Ibid. We do not discws the point that here he is handing over his own property thinking
it another's and yet Ulpian allows property to pass. He denies this elsewhere (41. 1. 35), but
Marcellus asserts it (17. 1 . 4 9 ) . See Monro, De Adquirendo Dominio, ad 41. 1 . 35, and the
references.
4 12. 6. 53. He adds that where it is paid to extraneus by a third person the master of the
slave is strictly the proper person to condict it but that it is benignius and utilius to let the
actual loser sue directly.
7 Ante, p. 467.
6 12. 4 . 3 . 7.
6 12. 6. 67. p r .
8 See ante, p. 488. Pomponius may have introduced the rule there stated.
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the presence of the actual slave1. The whole must be paid*. Further,
as the payment is in satisfaction and not under an obligation, there
is no alienation at all, till all is paid: up to that time the owner of it
can vindicate it, and the alienation does not relate back for any
purpose3. If a time is fixed, the payment must be within the timed,
which runs from aditio if the will is not explicit5, and even "thirty
days from the death" is reckoned from the aditio, a t least if it is
necessary so to do to save the gift6. Where a man was to be free on
paying 10 a month for 5 years, he is not free unless he pays it every
month7. The heir's refusal of one payment does not release the statuliber from the others, though, as it does from that one, and the heres may
not change his mind, the same money may be offered when the next
pay-day comes8. These texts point out, as we have already seen,
that such directions involve dies as well as conditio. I t is, therefore,
surprising to find two texts which say that if he offers all future payments a t the date fixed for the first he will be free. I n one of these
texts the rule is justified by the consideration that the earlier loss of
the slave is compensated by the earlier receipt of the moneyg. As the
interest of the money bears no necessary relation to the value of the
slave's services, the argument is not strong, and the form of the remarks
strongly suggests Tribonian. I n the otherlo it is given as a benignior
rule, and we are told that both benefit, the one by earlier freedom, the
other by earlier payment. The point is the same, with the added
suggestive fact that this line of argument is one which Justinian
employs elsewhere". Altogether i t is difficult to credit this view to
the classical law.
The giving must make the alienee owner of the money: tlius i t
may not be stolen money12. The transfer must not be merely illusory.
Where the heres gave the man the money, "to pay me with," and he
returned it, he was not free, though he would have been if the gift to
him had been absolute'3. I t need not take the form of an actual traditio
to the heres. We have just seen that release of the payment sufficedI4.
I f at the death of the heres the man is found to have enriched the
hereditas to the required amount, e.g. by payment to creditors, provision of stores or the like, he is free15.
If i t is payable to the heres, the commonest case, since it is payable

1

39. 6. 4 1 ; 40. 7. 39. 5.

8

a It may be by instalments but security does not suffice, 40. 7. 4 . 6, 5 . 1.

5 35. 1. 46.
4 h . t . 23.pr.
40. 7 . 3 . 5 .
7 h . t. 40. 2.
40. 7 . 3. 11.
40. 7. 3 . 13, h. t . 18. The heles call release the payment, and manumission by him without
Payment does so, so as to bar his heres from claiming, h . t . 3 4 . p r .
11 e.g. In. 2 . 9. 2 .
40. 4 . 41. 1 .
10 40. 7. 3 . 14.
l2 Unless bonajide consumed by hercs. But it may be proceeds of theft, 40. 7. 3. 9 .
18 40. 7. 15. p r .
1 4 h . t . 34. 1.
lS 40. 7. 11.
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to him if the will does not say to whom it is payable1, we are told in
several texts that i t may be paid to heres heredis, the rule being due
to Hadrian2. The point is that the personality of the payee is not
imported into the condition, favore libertatis, for in legacy it is" If
the heres has died leaving no successor, we are told by Hermogenianus,
that, constitute izcre, the Inan is free, without paying a t all. I t is not
clear whether he must have the money at the time of failure of heirs:
this is suggested by the earlier part of the text4, though the contrary
suggestion is found in a remark of Julian reported by Ulpian, already
considered5. The rule is the same even if the heres is mentioned by
name6. He cannot pay i t to a pupillus heres without the auctoritas
of the tutor7, a rule laid down rather on grounds of aualogy than on
strict principle, for i t is not the payment of a debts. If the words
are heredibus dato, they take pro rata, but if they are mentioned by
name they take partes wirilesg. The text seems to indicate that if
they are called heredes and also named they take pro ratalO. If one
heres renounces the institution the payment is to be made wholly to
the otheru, though if having actually entered he refuses the money,
there is no accrual to the other, who is only entitled to his share, which
may be satisfied with the same money12.
If it is to be paid to an extraneus the rules are much the same.
If the payee is dead, the money can be paid to his heir, or if there be
none, the man is free without paying, if a t any time he has the means
to pay 13. If, however, there are several extranei, they take partes vi&les
unless some other division is prescribed, and thus where there are both
heredes and extranei, the heredes will take partes hereditariae, and the
extranei, partes viriles 14.
I t may be added that a payment to the heir is retained by him
even though he hands over the inheritance under a fideicommissum and
even though he entered only under compulsion15. Ulpian tells us that,
if the payment was ordered to be to an extraneus, and he became heres
to the heres, the payment would be made to him non quasi in extran&
h. t . 8 . p r . , 2 1 . p r .
35. 1 . 51. 1, 94. 1; 40. 7. 6 . 4, 20. 3, 4 . All the writers are late.
8 35. 1. 51. 1, 94. pr.
It may even be paid to a legatee of the heres if the heres so directs in
his will, 40. 7. 2 0 . 4 , where testator must be read heres.
4 35. 1. 94.
5 40. 7 . 20. 3, ante, p. 490.
6 35. 1. 94. 1 . The rule does not apply to legacies.
7 46. 3. 68.
8 But he could pay it to the tutor, though he could not safely so pay a debt, 40. 4 . 22; I ~2 ..
8 . 2. I f the heres were away ~eipublicaecausa, he was free on paying into court, 40. 7 . 4. pr.
Y 40. 7. A . 1
-..
10 h: t . 2.2. 1 obscurely says Si quidam e r heredibus quibus dare debeat nominati sint dabit
his pro hereditariix portionibuu, which seems to mean that if some of the payees (herede8)are
named the divisiou as among them ispro rata.
11 40. 5. 41. 14.
'2 40. 7. 4. 3.
13 Ulp. 2 . 6 ; D. 35.1. 94. pr.; 40. 7 . 20. 3, ante, p. 490.
The rule as to payment to tutor was
the same in this case, 46. 3. 68.
1 4 40. 7. 22. 2 .
l5 35. 1. 44. 4, 5 .
1
2
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quasi in heredks'. The point appears to be that i t might

Pbee rlmputablct
.s m ~ ,
from the point of view of the lex Falcidia2.

We have seen that, on alienation, conditions dando go to the
itlienee, while services remain with the heres3. Thus, if the condition
is lationes reddere, the account is made and the books are produced
to the heres, but the money is paid to the alienee4. The rule applies
not only to sale but to all transfers of dorninium, e.g. under sale, gift
or legacy: And the heir of the acqtlirer succeeds to the right as here:
heredis does6. But i t must be an alienation of do,minium : conferring
a usufruct on a third person does not entitle him to receive the paynlent.7. On successive alienations the right passes to the last alienees.
If the purchase was by a slave, pnyment may be to the master or to
the slave, if the purchase was on account of peculium, and this is not
adeemedg. A buyer of a part must be paid a proportionate part of
the moneyz0. If the alienation is after payment of a part, the rest must
be paid to the alieneell. We are told that on sale the heres may reserve
the payment to himself, and this will have the effect, not merely of a
covenant between buyer and seller, but of compelling the man to pay
to t t ~ eheres, in order to satisfy the condition. So in the same case
he may nominate some other person to receive the money, with a
similar effect1*. I t may be presumed that an alienee has the same
right, and that a testator may by express words limit and vary the
rules expressed in this paragraph. But whether an extraneus not
an alienee can nominate a p'erson to receive the payment cannot be
confidently stated, though it is suggested by the last words of this lex.
We are toldls, as we should expect, that one dare iussus to a slave
(heres or not) may not pay his master except with the slave's consent,
or vice versa, unless the money is versa in rem domini. The texts are
general", but do not expressly refer to gifts of liberty, and though these
are probably the commonest case, there are others. And two texts
create doubt. In one we are told15: certe statuliber quin domino dare
debeat non est dubium. The ube of the word debeat shews, when the
adjoining texts are looked at, that there is no concession here. The
text, which has been shortened, may be merely emphasising the rule,
but it may refer to the case of one directed to pay to a fellow-slave.
Here as bhey are in the same hereditas, and the money is res heredis 40. 7. 6 . 7 ; Ulp. 2 . 4 , ante, p. 488.
a Ante, p. 497.
7. 6. 4.
6 Ibid.
5 h. t . 6 . 3.
40. 7 . 6 . 7 .
8 h. t . 27.
7 40. 7. 7 .
9 h . t . 6 . 6 . The word in the XI1 Tables was no doubt emptor. This means acquirer, and it
is the master who acquires. As the slave is the actual contracting pmtg, the payment may
be made to him.
12 h. t . 15. 1 .
'1 h . t . 6 . 5 .
10 h. t . 8 . 1 , 32.
14 35. 1. 44.pr., 3 ; 46. 3. 95. 7 .
13 Ante, p. 156.
1' 35. 1. 44. 2.
1 40.
4
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taria, payment to a fellow-slave would effect no change in possession,
and it may have been thought that for this reason i t must be to the
dominus. In either case it does not affect the rule. Another text is
more serious. We learn1 that where the condition of liberty
- is -payment
"
to a filiusfamilias heres, i t may be done to the father, since he gets
the profit of the hereditas, which applies equally to a slave. I t is
observable that nothing is said of favor libertatis, and the reason would
equally apply to other cases in which the rule was as we have seen
otherwise. Thus though the text may mean that the rule was relaxed
in gifts of liberty, it is more likely that it is an individual view of
Ulpian's.
There is difficulty where the inheritance is disputed : there is onlv
one text and that & i t stands is unintelligiblea.
seems to begin by
assuming that though the will be upset by a judgment, the gift of
liberty on paying 10 to the heres may still he good. Part of its incomprehensibility is swept away if we adopt Kriiger's emendation and read
heredis for his early in the text3. On that view the text raises no difficulty
as to the date of introduction of the principle that the setting asidk
the will by judgment in favour of a heres ab intestato is a bar to all
claims under it4. The question i t would raise is this: S is to be free
on paying 10 to the heres. The heres enters and dies, and there is a
dispute as to his succession. It is between one claiming
- under a will
and one claiming on intestacy. The latter wins6 and the man asks
if he can pay the winner. Quintus Mucius says yes, and, further, that
whatever be the truth of the matter he cannot Dav the one who has
been beaten. Labeo thinks that, as he is in no way claiming under
this succession, he is free if he pays to the party really entitled. Aristo
gives Celsus an opinion to the effect that only the winner is capable
of being paid the money: if he is the true heres well and good, if not
it is s case of alienation and he is entitled in that way. If the money
were paid to the loser, i t would be his duty to hand it over, like other
acquisitions, to the winner, and when that was done no doubt the man
would be frees.
Whether the money is to be paid to the heres or to an extranew, i t
can always be paid out of peculium7. The statztliber can of course pay it,
if he prefers, from other sourcess, but not out of moneys entrusted to

It

1

.
I

40. 7. 6. 4.
a 40. 7. 29. 1. I t has been discussed from thy,Cfloss onwards.
Kriiger, 2. S. S. 24. 193 99.9. Paterfamilias i n testamento scripserat si A, servus meus,
heredi meo deden't decem, liber esto." deinde de his bonis coeperat controversia ease. K . reads de
heredis bonis.
4 See Appleton, L e Testament Romain, 87, cited Kriiger, bc. cit.
6 The text makes it the former, but it is universally admitted that the rest of the text
requires an emendation here. Kriiger, loc. cit.
6 Presumably the slave paid not knowing of the dispute.
7 40. 7. 3. 1; 35. 1. 57. As to the effect of prohibition by heres,post, pp. 503 sq.
8 40.7. 3. 8.
1
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him and not forming part of the peculium'. He may pay it out of
earnings, but may not count towards it money paid to the
heres in lieu of services due to him, any more than he could the rent
of a farm he hired of the heresa. Even though he is alienated sine
peculi~,he can still pay i t ex peculio3. But he may not pay i t out of
the peculium belonging to his new master, for the testator's intention
could not be extended to that, not even though he had been sold cum
peculio and the vendor had failed to hand it over4. If he is ordered
to pay i t ex peculio, and has none, or owes all that is in i t to his dominus,
he cannot at that time satisfy the condition a t allu.
If a person to whom liberty has been given on such a condition is
captured in war, and is redeemed, he may satisfy the condition out of
his peculium coram redemptore, provided i t is not ex operis or ex re
redemptoris6, but he will still be subject to the lien of the redemptor7.
In this case as in others prohibition makes the man free. If the
heres refuses the payment or refuses to let it he made to the extraneus,
the man is ips0 facto frees. If i t is to be paid to a coheir and one heir
refuses to allow the payment, the man is frees. There are other things
besides direct refusal which have this effect. If there is a debt due
to the peculium, and the heres refuses to sue for it so as to provide
means to fulfil the condition, or money is due from the heres to the
peculium, and he will not pay it, the slave is free from the mora.
Servius was inclined to limit this to the case where the peculium was
left to the slave, hut the wider view prevailed, and seems the more
logicallo. If the heres delays aditio intentionally, the slave is free if he
had the money a t the right time, even though he has ceased to have
i t a t the time of the aditio ll. If, having been dare iussw, he is alienated
sine peculio, there is no prohibition, until he actually is prevented from
taking the money".
These texts create one serious difficulty. It is obvious that if a
testator says : " if S pays 10 to T, let him be free," there is nothing in
these words to give T any right. There is no duty in anyone to pay
the money-there is no pact, no juristic relation between the heres (or
1 40. 7. 39. 2.
9 Unless testator
B h t 2 7 M 7

,I.".V..,

4 h. t . 35.
6 A n 7 17

-". .. -..

A-.

has expressly directed that operae may becounted towards it, h. t . 3.8,14.pr.

..

See also Pap. Resp. Fr. 9. 17 (Kriiger).
1G *-.
1 9
*". *".

6 A4

11

A-.

Ante, p. 312.
~12.4.3.9;35.1.110;40.7.3.1,20.3.
Q 40. 7. 3. 4.
Refusal or its equivalent by guardian of heres has the same result, h. 1. 10.
10 h. 1. 2. I n h. t . 20. 2 it is said that the slave can set off the debt and so be free: this
would mean that no demand was required.
11 40.7.3.11. It must be prevention of the whole: refusal of the first of aseries of payments
does not free, though it releases from that payment and heres may not change his mind, h. 1.13.
12 h. 1. 7. To bar him from working to earn money wherewith to pay is not prevention (for
the services belong to dominus), unless the testator provided that the money was to be payable
out of operae, h. l r 8 .
7
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the slave) and the man who is to receive it. The payment if made is
a mortis causa capio, but as Gaius and Marcellus tell us i t is not a
donatiol. Accordingly several texts tell us that the heres will do wisely
to forbid the payment of the money, for thereby he will save it, and
the slave will not lose his liberty2. Some others use argument which
involves the same conclusion3. But these texts do not stand alone and
there are puzzling conflicts. Pomponius tells us that if the slave pays
it notwithstanding the heir's prohibition, the receiver holds it only
pro possessore and is bound to restore it4. On the other hand Paul
gives us Julian'e opinion that even in this case he makes the receiver
owners. Both these texts appear to be genuine: they shew a quite
intelligible difference of opinion. The view of Pomponius rests on the
rule that a slave cannot alienate peculium unless he is authorised to
do soa. That of Julian and Javolenus rests on the fact that the payment is authorised by the will under which the heres holds. But other
texts go further. Where i t is payable to one of coheredes, and another
forbids the payment, Ulpian appears to tell us that the coheres will
recover (in the actio familiae erciscundae),quod sua intererat prohibitum
statuliberum non esse7,which is less than the whole amount, since some
of i t will come to him as heres if i t is not paid under the condition.
This text may be genuine : there may have been provisions under the
will which would have made the payment essential to the carrying out
of the testator's whole intentions. Nevertheless the remark has rather
the air of an afterthought, and may be Tribonian's. One text goes
further still: we are told, nominally by Ulpiana, that if the heres forbids
the payment, the extraneus to whom i t was to have been made, adversus
heredem in factum actione agere potest, ut testatori pareatur. I t is
certain that this is from Tribonian. The expression in factum actione
agere is no more than s u s p i c i ~ u s as
~ ~is
, the remark that the payment
would be testatori parere. But the conclusive fact is that the very
same fragment in the immediately preceding sentence lays down the
opposite rule, si tamen vult heres nummos salvos facere, potest eum
vetare dare : sic enim j e t ut.. .nummi non peribunt. The fragment is

part of an extract many other parts of which have been convicted of
interpolation1.

1 2 . 4 . 3 . 9 ; ' 3 5 . 1 . 5 7 ; 40. 7 . 3 . 1 .
The peculiunt was left to S, who was freed on giving 10 to au extraneus. The heres forbade
the payment. The slave became free and sued for the peculium. The heres might deduct the 1 0 :
if he had not forbidden the payment the slave would not have had it, 40. 7. 20. pr. S, decem
dale iussus, was noxally defended by the heres. During the action he gave the heres 10 and was
free. Is heves entitled to absolution only on handing over the 10 ? Africanus says that if it was
not from the peculium he must hand it over, since the plaintiff would have had it had the man
been handed over at litis contestatio. Not if ex peculio since he need not have allowed the
payment, 47. 2. 62. 9 .
4 35. 1 . 110.
5 40. 7 . 20. 1 ; see Javolenus, h. t . 3 9 . p r .
6 Ante, p. 201.
7 40. 7 . 3. 4 .
8 e.g. if the slave waspraelegatus to the heres to whom the payment was to have been made.
9 12. 4 . 3. 9 .
10 Kalh, Juristenlatein, 36.
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The fact that a slave is instituted as well as freed is not a modality,
but the treatment of the matter in the same chapter is perhaps justified
by the fact that the one gift depends very much on the other, and
arise as to how far modalities affecting one are to be applied
$0 the other.
The general principle is that a slave so freed and instituted is a
ltecessarius heres, i.e. he is heres without entry, and has no ius abstilzflzdi2. We have already seen that in classical times, a gift of the
breditas did not imply a gift of liberty. So strictly were such implications excluded that if a slave was freed, whether instituted or not,
and was elsewhere substituted, it was necessary, in the opinion of some
jurists, to repeat the gift of freedom, the first gift being bound up with
the institution and failing if it failed3. I t is essential that the man
belong to the testator4. He must be the testator's a t the time of the
death, so tliat if he is freed or sold inter In'vos, he is not a necessariw,
but enters for himself or his master as the case may be5, the gift of
liberty in such a case being a mere nullity, just as an institution of
your own slave without a gift of liberty is6. If at the time of the death
the owner is wit)hout testamenti factio, the whole thing is of course voidT.
But a slave given to the wife mortis causa is still the husband's and if
instituted with a gift of liberty in the will, he is a necessarius heresB.
He must have been the testator's a t the time of the will9, though part
ownership at that time is enoughlO. Where ix man gives liberty and
hereditas to a servzts alienus, and then buys him, both gifts are bad, for
the liberty to servus extraneus is a nullity, and the institution cannot
stand without it". On the other hand, if he was the property of the
testator a t the time when the will was made and a t the death, he is a
necessarius: the fact that he has been sold and rebought in the interval
is not materialI2. The common form of his institution is Stichus liber
et heres esto, but any imperative form suffices : equivalents are S. liber
esto : si liber erit, Iieres esto, and S. liber esto, et postea quam liber erit
heres esto13.

2

See, e.g., Gradenmitz, Interpolationen, 148 sqq.
29.2.15; Ulp.22.24; 111.2.19.1.
28. 6 . 10. 7 ; C. 6 . 27. 4 . 1. The Syro-Roman Law-book still expresses this rule. It has
also a rule that a man who has children cannot institute a slave. Bruns-Sachau, 202.
As to institution by pledgor, see C. 6 . 27. 1 ; D . 28. 5 . 3 0 ; 40. 1. 3 ; post, Ch. xxv.
G.2.188; In.2.19.3; D.28.5.7.1,9.16.
6 G . 2. 187.
1 28. 5 . 51. pr.
9 40. 4 . 35.
8 28. 5 . 77.
lo 28. 5. 6 . 3 ; post, Ch. xxv.
11 h . t . 5 0 . p r .
l a h. t . 9 . 16, 51. pr. Media tempora non nocent.
l3 h. t . 9 . 14, 52. Both these forms assume llberty before inheritance, which is impossible
where he is sole ?heres. But Labeo, Neratius and Aristo agree, no doubt fatio1.e libertatis, to
Ignore the wordpostea, and the other form is declared admissible by Marcus Aurelius.
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Cases of error in this matter are scantily dealt with. If I institute
and free a servus alienus, supposing him mine, his owner takes1. If a
miles institutes his slave, thinking him free, the institution is void a8
there is no gift of liberty, and no doubt t,he rule is the same in the
case of a paganus2. If it was a servus alienus, it would seem from the
compromise laid down in the case of Parthenius, that the institution
stands good if there is no substitution. If there is a substitution then,
on a reasonable though hardly logical compromise, the substitute takes
half in any cases.
Where a slave is freed and instituted es parte, he is free and
necessam'us heres before the other heres enters: he is said to derive
his liberty from himself and not from his coheres, on whose entry
indeed it does not in the least depend4. This has noticeable results.
Thus, according to Julian, if a slave is a necessarius heres it is not
possible to ade& the gift of liberty in a codicil, for just as a legacy
to the heres is void, so is the ademption of a gift5. The point of the
argument is that a gift taken from any beneficiary vests in the heres,
and as he is the heres i t is in this case a nullity. I t may be said
that for all purposes but jideicomn~issa the codicil requires the existence of a will, and the will would fail if effect were given to this
codicila.
Necessarii heredes are heredes withoat their own consent: there is
no question either of entry or abstention. I n case of insolvency the
goods are sold in their name, and the resulting infamia attaches, on
the view which prevailed, to the slave personally, though Sabinus was
of a different opinion7. Such a heres has the benejcium separationis,
i.e., if he is careful not to deal with the goods of the testator, his own
after-acquired property will not be liable to seizure by the creditors.
If, therefore, the goods have been sold up once, there is no danger of
any further proceedings unless the heres makes some further acquisition
The necessarius is not necessarily the institutus in first instance : he
may be a substitute, or substituted to a substitute, or even a pupillary
substitute, in which case he is necessariu.~heres to thepupillus9. This rule
~ , least as to pupillary substitution. The
is accepted utilitatis c a u ~ a ' at
point is that the testator is making him necessarius heres to someone
2 29. 1. 13. 3 .
1 46. 1 . 33.
8 28. 5 . 41, 4 2 ; In. 2. 15. 4 .
29. 2. 5 8 ; 40. 7 . 2 . 3. Pan1 points out that where the gift to him is made to be dependent
on entry of another heres (cum n i h i p i s heres erit S liber et heres ento) this independence does
not exist, 29. 2. 58.
5 28 5 . 6 . 4 .
6 In. 2 . 25. 2 .
7 G. 2 . 1 5 2 4 ; In. 2 . 1 4 . p r . , 1. C . Th. 2 . 1 9 . 3 (332) observes that they are instituted quite
as much to get the infamia as to get the hereditas.
8 42. 6 . 1. 1 8 ; Q. 2. 1 5 5 ; I n . 2 . 19. 1 . A mlnor slave so instituted and meddling with the
property, can get restitutio i n integmm, 4 . 4:7. 5 . This title gives details as to the separatio.
9 28.6.10.1,36.pr.; 40.7.2.4.
10 40. 7 . 2. 4 , 36. Pins and Severus may have dealt with the matter, 4 . 4 . 7 . 10.
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to whom he certainly did not belong a t the time when the will was
made. On the same notion of utility depend also the rules that if a man
institutes a young slave as necessarius, and substitutes another to him,
this second slave, even a postumus, will be necessarius l ~ r e to
s the first1,
and also that a slave made a pupillary substitute is in effect a statuliber ;
a rule laid down by Celsus, and justified by Papinian, on the ground
that the rule has the effect that if the heir sells him he is sold cum sua
causa, while any other rule would have enabled the jilius, or rather his
tutor, to upset the father's intentions2. Strictly he cannot be a statuliber as he acquires his liberty from himselfs. Where a man made his
irnpubes son his heres, and gave his slave liberty and then made the
slave pupillary substitute without a fresh gift of liberty it was doubtful
whether this could make him a necessarius, as the liberty and the institution were in different grades. Justinian of course provides that the
gifts are valid and make him a necessarius heres4. If the substitution
of a slave takes effect, and the slave becomes free, his liberty being
irrevocable, he remains free even though the heres is restitutus i n
integrun~~.I n like manner it seems from some obscure provisions that
as a slave is instituted in order that he shall bear any resulting
infamia, he is an infamis, and thhs brothers or sisters can bring
the querela against him. The will may thus be upset, but the slave
retains his liberty6.
A servus proprius instituted with liberty is thus always a necessarius
heres, but it is only in case of insolvency that the most important point
arises. The lex Aelia Sentia allows institution of necessarii heredes even
in fraud of creditors, partly no doubt on account of the extreme dislike
of intestacy, but more in order that the infamia attaching to insolvency
shall fall on the slave and not on the memory of the dead man. But
as one is enough for this purpose, only one is allowed, and thus if two
are named, only the first is free7. Where A was instituted and two
slaves with direct liberty were given a jideicommissum of the hereditas,
the testator proved insolvent. The heres refused the inheritance and
was compelled to enter on the principle of the sc. Pegasianum. He
handed over the whole hereditas, but only the first of the two slaves
was entitledg. So if a slave was instituted, and another substituted to
whom the testator owed fideicommissary liberty, Neratius held that
if the testator was insolvent, the second was heres, since his manumission
-.. -. -

64.4.7.10;cp.In.3.11.5.
C . 6 . 27. 4 .
If the goods were not sold he ought not to be t n amzs: if they were, the brother gains
nothing. The case is no doubt that of a testator who ffss mistaken h s own financial position.
Jnstinian abolished the rule, C. Th. 2. 19. 3 ; C . 3 . 28. 7 .
7 Ulp. 1 . 14.
8 28. 5 . 84. 1, post, p. 509. An insolvent instituted "the two Apollonii." If one died the
survivor took: if both lived the gift was void, for only one could take, as the testator wan
insolvent, 28. 5. 43, 44.
4
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Necessarius Heres
would not be in fraztdem creditorum1. This is carried still further. IF
the substitute to the slave was a free man or one entitled to freedom,
he must be asked first, for it is a fraud on creditors' to allow the slave
to be free if there is a free man willing to accept the inheritance1. A
curious case is given in which there may be two heredes in such a case.
A slave is instituted and the testator then says : T heres esto si S
heres fuerit. The testator is insolvent. S is heres necessarius. T can
now take, S is heres still, because semel heres semper heres, and of
course T's claim does not in any way prejudice the creditorsa.
I t may be noted that one who is barred from liberty by any enactment other than the lex Aelia Sentia cannot be a heres necessarius. The
provision of this lex frees him from the restrictions created by the lex itself,
but not from any other4. Also, the institution of a heres necessarius
frees from the creditors none of the property except himself. Where,
not knowing that the estate is insolvent, he pays certain legacies, these
are recoverable by utilis actio under the edict for revocation of acts
done in fraud of creditors5.
On the other hand he is not a necessarius unless he actually gets
his liberty by the will. Thus where a slave is freed under conditions,
and before these are satisfied, is given liberty by the Praetor for detecting his master's murder, he is not a heres necessarius, but on
satisfying the condition he can take the inheritance if he wishese.
I t is enough that he belong to the testator. A slave is given liberty
by jideicommissum under a condition. The heres institutes him and
dies before the condition is satisfied. H e becomes heres ~~ecessariz~s
to
this testator. But if the condition on the other gift occurs, he will cease
to be necessarius, not, we are told, that he will cease to be heres, sed ut
ius i n eo nzutetur successionis'. A person to whom fideicommissary
liberty is due is a quasi statulibel-", and the heres cannot make his
position worse. Thus his position as a necessarius heres must depend
on the non-arrival of the condition? Where a slave, S, is instituted
and freed, si meus erit cum morior, the words are not mere surplusage,
though the gift of liberty would fail in any case if S were alienated vivo
testatore, since i t requires ownership a t the time when the will operates.
28. 5. 56.
2 I b i d . This is no breach of the rule senzel heres senzper he~,es. In insolvel~testates the
necessarilcs is a statuliber till it is clear whether the creditors will attack the gift on the ground
of fraud, ante, p. 484,post, p. 562.
3 28. 5 . 89.
4 h. t . 84.p'.
5 Utilis because there is no actual fraud, 42. 8. 6. 13; IL. t. 10. 10. There could be no
condictio indebiti, if the legacy were per dantnationem, but there might in other cases: the
legacies were llot due, 4.2. 8. 23.
6 28. 5. 91; so if freed viva testatore, h. t. 7 . pr.
7 h. t . 3. 3.
9 Post, p. 524.
9 What is the effect of ceasing to be necessan'us without ceasing to be heres? If the goods
have been aold he will cease to be infaniis. Unless on the occurre~lcehe is a voluntary heres
who has not yet accepted, his position is bad as he loses the beaejkiurn separationis.
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t
from them he would acquire the hereditas to the alieneel.
They operate as a sort of condition. The text goes on to consider what
will happen if he has been freed inter vivos. He cannot be a necessarizcs,
but he can take the hereditas, since he satisfies the terms of the gift :
he is mezu, not servzis, but libertus2. If he was freed si meus erit and
instituted pure, he can, if alienated, take iussu domini. Here too the
text points out that words which so far as their primary purpose goes
lay down only what the law enacts may nevertheless incidentally change
the effect of the gift3.
I t is in general essential that institution and liberty be in eodem
gradt~,and, a fortiori, that both be direct gifts. But there are relaxations of which the limits are not clear: perhaps i t is useless to seek for
a principle. The relief is greatest in the case of a miles. A soldier
institutes X and gives S liberty and a Jideicommissun~ hereditatis.
X dies without making aditio. Ulpian tells us that Severus and
Caracalla construed this as a direct gift to S4. Maecianus considers
whether this applies to pagani, and decides, or is made by the compilers
to decide, that it applies only if the testator did not know of the deaths.
Where the heres does not die but refuses, the risk of infumiu makes the
need of relief more urgent. Accordingly Gaius holds that the same
relief is given here : he treats i t as a direct gift to S, ex sententia legis
(Aeliae Sentiae), i.e. of the clauses as to fraud of creditors and necessarii
heredes. He remarks6 that, on the facts, the estate being insolvent,
and S not a necessarius heres, X cannot be made to enter, and if he
does enter S cannot be free or take a transfer. But in another case in
which the facts are the same so far as the present point is concerned,
Scaevola says7 that a senatusconsulturn of Hadrian's time provides that
S can compel X to enter, whether the gift of liberty is direct or only
fideicommissary". I n the actual case there are two such slaves, of
whom only one can take, but that does not seem material. The
solution of Gaius evades the difficulty by a forced construction: that
of Scaevola involves a new definition of necessarius heres. Another
text goes further. Even where the Jideicommissun~is conditional, the
slave, freed pure, compels the heres to enter, says Marcian, and if the
condition fails, his freedom will stand goodg.
In one case the slave has a gift of liberty, and a Jideicommissum
of the heyeditas. He compels the heres to enter. Then the slave, now
free, dies before he has in any way delayed to take over the hereditas,
leaving T his heres. T refuses to take the hereditas. Marcellus observes
that the se~zatusconsultum(Trebellianum) deals only with the nbanumissus
1 Ante, p.
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4
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5

137.
29. 1. 13. 4.
36. 1. 65. 15.
Post, p. 5'23.

8 Cp. 3 5 . 1 . 47.
28. 5. 52. 1.
IL. t. 14. The language is that of a legislator.
1. Or
pr.
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and not with his heres, but concludes on the whole that the heres cannot
refuse what the manumisszcs would have been bound to take. He adds
that if the slave had died without successor before the estate was handed
over, the creditors would have had the right to seize the goods as if
there had been restitutio hereditatis1.
Substitutions gave rise to some rather complex questions. I t is
hardly possible to deal with them systematically, for they represent a
series of " hard cases," in which favor libertatis and the desire to save a
will, and to secure a successor to an insolvent, led to distorted views of
principle.
A father substitutes to his impubes son the slave S, with liberty.
The irnpbes sells him to T. T, having already made a will, makes
another in which S is made free and heres. This will upsets his first,
since it is validly made and there may be a heres under it. But so long
as S can be heres to the impubes, he cannot be liber and heres under the
will of T. If the inipzcbes matures, S will be heres necessarius to T. If
the impubes dies under age, he will be heres necessarius to the impubes,
though of course there is nothing in that to prevent his being heres
voluntarizcs to TP. The object is, as the texts say, to save the necessarius
to the father's will, and the principle applied is that the slave is a kind
of statuliber, and is thus alienated cum sua causa, i.e. subject to his
becoming necessarius heres of the impubes, though a t the time of the
death of the latter the slave is in other ownerships.
I n a very long, very obscure, and in some parts, corrupt text, a will
is considered which ran : T heres esto ; S Rfaevio do lego ; S heres esto ;
si S heres non erit, S liber heresque esto. It is impossible to be sure of
the meaning of the words, which have already been considered from
another point of view4. The first point is : under what circumstances
can a man be substituted to himself? I t is held that there is no
substitution here: there is one institution with a gift of freedom,
the whole dependent on the failure of T. The legacy to Maevius is
voids. I t is an attempt to interpret hopelessly obscure words6.
I n the cases in which the institution or the liberty, or both, are
subjected to modalities of various kinds, there is a strongly marked
tendency to such a construction as will preserve the status, if it may be
so called, of the necessarius heres and to secure that he shall not get the
liberty without the hereditas.
If a slave is instituted pure, and freed ex die, the institution is valid,
1 36. 1. 46. r. The text is obscure and seems to contain a truncated discussion of the
possible effect o f delay on the part of the heres.
2 28. 5. 55 ; 28. 6. 48. 2.
8 Cp. 40. 7. 2. 3.
Aute, p. 449.
5 28. 6. 48. 1.
6 Cp. 40. 4. 10. 1; 40. 5. 50.
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being deferred until the day named. When that day comes, if there
has been no alienation, he will become free and heres necessarius, and
if he has been alienated or freed, he can a t once take the hereditas for
his master or himself1. The difficulty thus avoided by reading the dies
into the institution is that if this is not done, the institution must
necessarily fail, since a t the time the will is opened he cannot take the
hereditas, as he cannot be free. I n the next following text the matter
is carried still further. If the slave himself is not alienated, but the
usufruct of him is, he is still the property of the testator. But he
cannot be free, during the usufruct, a t least in classical law, and
accordingly the institution is postponed to the expiration of the
usufruct, when he will be necessarius2.
Where a servus proprius is instituted pure, and given liberty conditionally, the same difficulty is evaded in the same way; the institution
is deferred till he is entitled to freedom, when he becomes heres necessariuss. If while the condition is still pending, the testator sells him,
the effect is to destroy the gift of liberty, and he can therefore enter a t
the command of his-new &aster4. But if the testator alienates him
after the condition has failed, he cannot enter a t the command of the
buyer, quia eo tempore ad eum pervenisset quo iam exstincta institutio
inutilisfuerat6. All this is an artificial construction. I n order to save the
institution the condition on the liberty is read into it, and as i t is read
in for one purpose on the assumption that the testator meant it to be
there, there is nothing to be done, but to read i t in for all purposes.
If the man is freed pure and instituted conditionally, there is also
reason for reading the condition into both gifts. Unless i t is satisfied
when the will operates, the man will not be a heres necessarius. Both
gifts therefore await the condition, and if it occurs he will be liber and
heres necessarius. But what if the condition does not occur? Here,
favore libertatis, logic is disregarded and he gets his liberty. Ulpian
states this generally, but Julian is more guarded-habetur ac si libertas
sine heredirate data fuerit : unless there-is another heir, the gift must
fails. If a slave is freed pure and instituted under a condition, and to
have a legacy
if he is not heres, Marcian cites Pius as saying that the
legacy is subject to the same condition7. This is puzzling, b u t Marcian's
source is Papinian, whose texts shews that Pius meant the condition of
liberty, not the other.

-

-

1 28. 5. 9. 17-19.
This ia very like dies in an instilutio.
a 28. 5. 9. 20. Quite apart from this point a condition on one gift might be read into
another as a matter of construction. Where a jideicommissun~of liberty was given to a servua
alienus and he was also substituted, the condition of liberty was read into the substitution,
3 28. 5. 3. 1.
31. 83.
So if he were a common slave, h. t. 7 (Mommsen).
h. t. 38. 3.
4 h. t. 38. 2.
6 40. 4. 14 ; 28. 5.21,22.
I t might be effective as afideaeommissum on the heres ab intestato,
but the texts treat it as a direct gift.
8 35. 1. 77. pr.
7 28. 7. 18. pr.
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If the slave is freed e x die and instituted conditionallv.
" - i t follows
from what has been said that if the condition is satisfied before the day,
the institution will take effect on the day, being also subject to dies.
If the condition is fulfilled only after the day, we are expressly told that
he is free and heres only from the day when the condition arrives1.
Of the possible case of libertv under one condition and institution
under another we hear little. We can, however. infer from one text that
though logic requires, on the principles we have stated, that each gift
should be subject to both conditions, the view of Julian was accepted,
that if the condition on the institution fails he may still get his liberty,
being regarded as an ordinary statuliber, the gift of hereditas being
ignored2. This is a simple case of favor libertatis3.
One case is rather puzzling. S is instituted pure and given freedom
if he pays 10 before a certain date. I n a codicil there is an unconditional
gift of liberty. He will not be free or heir before the date, unless he
pays the 10, but if at that date he has not given the 10 he will be free
by the codicil4. The principle appears to be this: as the testator has
given liberty and inheritance by the will, S cannot have the latter
without the former, so far as the will is concerned, and therefore the
condition is read into the institution. The codicil cannot alter t h a t :
an institution cannot be varied by codicil. But the institution being
thus conditional, the gift of liberty must also, even in the codicil, have
the condition read into i t : the codicil is treated as if i t were in the
will5. Thus he cannot get his liberty without satisfying the condition.
But, when it is no longer possible to give effect to the institution, Julian
allows fuvor libertatis-to have play, a i d the gift of liberty has its effect
as if there had been no condition on it.
Where liberty is given to S directly but e x die, and there is a
Jideicommissum hereditatis in his favour, as he is not ipso fucto free by
the entry he has no locus standi to make the heres enter and hand over
the hereditas, nor is there any evidence of the testator's wishing him to
be necessarius heres6.
I t should be added that if the inheritance is conditional, e.q. on the
payment of money, and no time is fixed for satisfaction of the condition,
the creditors may apply to have one fixed, and if he does not pay the
money within this time, they may proceed as if he was not instituted.
But this affects only his right to any boiza, not probably a very serious
matter in such a case. I t ill no way affects his right to be frea whenever he satisfies the condition. strictly he would still be heres: the
rule is a purely praetorian one, affecting nothing but the bona7.

-

1

28. 5. 9. 18.

a 40. 7. 2. 3.

3 28. 5. 21. p r . gives another case of favourable construction. A testator says: quisquis
mihi heres erit, S liber et heres esto. Strictly this is a condition, and S ought to take nothing
until there is another heres. It is allowed effect as if unconditional.
28. 5. 38. 1.
5 Machelard, It'egle Catonienne, 40.
6 36. 1. 32. 1, 57. 1.
7 42. 5. 4.

CHAPTER XXII.
MANUMISSION DTJRING THE EMPIRE (cont.).
FIDEICOMMISSARY GIFTS.
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LEGACIESand jideicommissa in general underwent a process of
assimilation a t the hands of Justinian, but there never was much
real assimilation of direct and fideicommissary gifts of liberty. The
former were a good deal relaxed in form, and this is so far an assimilation. But the fact that direct gifts could be made only to the testator's
slaves and made them liberti orcini, while the others could be made to
semi alieni and made them liberti of the &uciariusl, formed an unbridgeable gap between them. It must also be noted that a gift by
fideicommissum is not in strictness manumission by will a t all: it has to
be completed by an act of manumission by the fiduciarius2, and this
will often be inter vivos. But as the direction is contained in a will or
codicil, and, apart from condition, operates on entry, i t is convenient to
treat i t here. Indeed more than convenience is involved: as we shall
see later, a gift by jideicommissum is subject to the rules of the lex Fufia
Caninia3 and to others specially applicable to testamentary provisions4.
On the other hand there is room in such gifts for causa, to complete a
gift in some way defective, and this applies essentially to gifts inter vivos6.
A Jideicommissum of liberty is in effect a direction contained in a
will or codicil, addressed to some person and requiring him to free a
slave. It may even be in an unconfirmed codicil, and so bind the heres
ab intestatoe. It may be given by word of mouth before witnesses, where
the giver is in articulo mortis, and will then bind any heres7. We have
surviving instances of such gifts by will and codicils. No particular
words are needed, but the intent must be clears, and the recorded
1 C . 7 . 4 . 7 ; G.2.266-7;

In.2.24.2.

8 Post, p. 647.
etc.
4 They are equal to direct gifts for Falcidian purposes (35. 2. 36. 2, 37, etc.). A legacy of
ali~nentato freedmen covered those freed by c 34 1 2). It is the age of the testator which
ia material in such manumissions,post, p. 5 4 L '
aiso the rules as to addictio bonorum, post,
Ch. XXVII.
5 Post, p. 538.
Or in a will owratinn- as a codicil, 40. 5 . 2 4 . 1 1 . Vangerow, Pand. 5 527.
6 40.4.43.

a C. 7. 4. 11; In. 2. 24. 2,

A&

7 40. 5. 47. 4.
0 Bruns, Fontes, 1. 273, 279. On p. 273 there is a legacy of a slave with a $d.eicommissvm
not to free.
9 40. 5. 16. The word commendo was not enough, P. 4. 1. 6 ; C. 7. 4. 12.
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instances seem to shew some variation of practice as to what is enough.
I n general the construction is favourable. Thus where X was made,
by the will, tutor to the heres and a fideicommissum was imposed on X
to free a certain slave of his own, X was excused from the tutela. Other
tutores were appointed and it was held that the trust was essentially
imposed on the heres, and therefore the new tutores were obliged to buy
the slave with money of the estate and free him1. But though one who
has liberty by jdeicommissum under a will can take gifts under the
same willa, yet a jdeicommissum of money, sub conditione, with no gift
of liberty, is not held to imply such a gift3. Such words indeed do
not clearly shew that any gift is intended. But even where it is clear
that a gift is meant, there is no rule, at least in classical law, that an
intended direct gift, in some way defective, can be construed as a fideicommissary gift to save it. This is indeed often done, but usually
because the circumstances seem to impose a pious duty on someone to
carry out the wishes of the deceased. Where a will gave a foster-child
liberty and afideicommissum and the will was imperfect, and the estate
was administered as on intestacy, Paul tells us that the Emperor decided
that the alumnus was entitled to be freed by the heres ab intestato,
though the will contained no clausula codicillaris4. But he lays great
stress on the duty of children to do what their father would have wished.
10 annos volo sit mea libda.
A will said : cum Thais heredi serznerznmerzt
The word volo is not enough for a direct gift, and the heir by freeing
could not make her the testator's liberta. Scaevola holds that this is a
fideicommissary giR, but ignores the words mea libertaJ. Where the
object is to appoint a tutor, a good many difficulties are evaded.
To make a s m s alienus tutor to your son is held to imply the
condition cum liber k t , a t least in later law6. I t is true that the
Institutes deny this7, but the evidence is strong. The text cited' goes
on indeed to say that unless this is plainly contrary to the wish of the
testator such an appointment implies afideicommissum of liberty. The
reason assigned is that it is favourable to the pupil, to liberty and to
the public interest, and a text in the Code also declares that the effect
is a fideicommissum of liberty. But the mode of expression in both
cases is a little Byzantines, and it seems likely that while the insertion
of the condition is classical, the further extension dates only from
Justinian. Paul0 discusses the case of a slave of the testator given
freedom by fideicommissum, and appointed tutor, and observes that
1
2

8
6

40. 5. 41. 2.
See 32. 8. 1, and ante, p. 146, for gifts to aeruua heredis.
C. 6. 42. 28.
4 40. 5. 38.
h. t. 41. r The case in 40. 4. 42 is constmed as a legacy of the slave with a &?&-

commiaaum of fiderty
6

8

.

7 In. 1. 14. 1.
26. 2. 10. 4.
C. 7. 4. 10. But it attributes the opinion topludentea.

9

P. 4. 13. 3.

there is a difficulty, since he cannot be tutor till he is free, or free till
there is a tutor1,since an impdes cannot free sine auctom'tate2. But, he
d d s , it will be treated as a case of absent trctores, so that under the
hcretum amplissimi ordinis he will be free and tutor. The reference is
presumably to the sc. Dasumianum and connected legislations.
I n one text4 a direct gift which fails is, apparently for that reason
alone, treated as fideicommissary. The rule laid down is that what is in
a
is treated as if it were in the will, and thus if liberty is given
in a codicil to one who was not the testator's property a t the time of
the will, but is at the time of the codicil, the gift fails as being to a
smus alienus. The text adds : et ideo licet directae libertates def;c;unt
attamen ad fideicommissarim eundum est. The grammar and form
generally of this remark, coupled with the fact that no reason is given,
strongly suggest that this comes from Tribonian5.
Implied gifts inferred from the words of the testator are a good deal
discussed in the texts, and were freely admitted.
A direction not to alienate is, we are told, a fideicommissum of liberty,
si mod0 hoc animo fuerit adscriptum quod voluerit eum testator ad libertatem perduci6. But if this means an immediate gift, the text must be
interpolated, as indeed its language suggests7. A direction ne postea
serviat ie certainly an immediate fideicommissum of libertys. Directions
that he is not to serve anyone else or not to be alienated or the like,
are fideicommissa of liberty to take effect a t the death of the fiduciariw,
or, if the man is alienated, a t onceP. An alienation not voluntary, but
resulting inevitably from what the testator has ordered, is not an
alienation for this purpose, the testator not being supposed to have
meant to include this. The text seems to add that on such facts if the
direction is that he is to serve no other, freedom is due a t death of
fiduciarylo. If on the other hand it is neither due to the testator, nor
voluntary, e.g. where the fiduciary is publicatus, the condition is declared
to be satisfied, and the slave is to be freed, if necessary by the public
C. 5. 28. 5.
9 40.5.11.
8 Post, Ch. xxvn. One given freedom by jidcicommissum carmot properly be made tutor,
but, says Papininn, after he is free the appointment will be confirmed, 26. 2. 28. 1.
4 29. 7. 2.2, ante, p. 463. Fein-Qluck, 1511 c, p. 237 aqq. treats it as the general rule, but of
the texts he cites the only one in point (40. 5. 24. 10) is considered post, p. 573.
p So A. Faber and apparently Mommsen. Fein-Qluck, loc. cit., treats it as an expression of
Juhan's equitable tendency. The text gives the same mle where the &re belonged to the
hatator when the will was made but not at time of codicil. The view of Cnjas (Ad Afr. Tract. 2)
+a been generally accepted, i.e. that a non should be omitted, since t i e between will and death
IE immaterial, assuming that he was in the estate at the time of death. See Fein-Qluck, loc. cit.
and Lenel, Paling., ad h. 1. Cujas notes that Paul holds such a gift good, 34.4. 26. Mommsen,
Ed. mai. ad h. I . , thinks that as the concluding words of the text put the cases on one footing,
the n m is due to the compilers. Fein-Gluck,loc. cit., gives an account of the many points which
arise in this text. One other case ma be mentioned here. A gift written in favour of oneself
void: where a slave wrote a gift of Eberty to lumself iuaar domini, this Was in strictness void,
but the Senate decided that it should impose a duty on the herea to free. Pius decided that it
to be as if written by hi dominua, whom he was bound to obey, 48. 10. 15. 2,s.
40. 5. 24. 8.
7 Qradenwitz, Interpol. 212.
8 40. 5. '24. 7.
10 Ibid.
40. 5. 9,10. pr., 21.
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authority1. If the fiduciary having sold him buys him back this does
not mend matters: the condition is already satisfied? All this suggests,
as Gradenwitz points out3, that the proposition a t the beginning of this
paragraph is interpolated, and, as he further observes, the same thing is
probably true of the remark in the same text4 that the favourable effect
of such a direction as ne alienes, however far it goes, does not apply if
there was some other object, as that the heres should keep him and
beat him severely, the burden of proof of this contrary intent being on
the heres.
A gift si heres voluerit is void : the heres can of course free if he
likes, but is under no duty6. Very little more, however, will turn it
into a duty. The words s i volueris @ei tuae committo, si tibi videbitur
pet0 manumittas, si tibi videbitur manumittas, si voluntatem probaveris6,
these, or any Greek equivalent, compel the heres to use the discretion of
a bonus wir about the matter, and to free the man if he deserves it7.
This may be a case of favor libertatis, since we are told that the words,
si volueris $dei tuae committo, have no effect in other testamentary
mattersa. So also "if you find them worthy," or s i te promeruerint
dignos eos libertate existimes are good fideicommissary giftsg. These
forms seem to mean much the same thing: the man is entitled to be
freed if he is reasonably worthy, i.e. if he has done nothing making him
clearly unworthy. His right is not to depend on his having rendered
such services to the fiduciary as to have deserved liberty of himlo. But
it may be left to the jidueiarius to choose when he will free", and in
the cases we have been discussing he might do it at any time during
his life, and if he died without having done it, his heres was bound to
free at onceB.
The words si placeat seem to be of the same class, and to impose a
duty on the heres if the man be fit. But two texts in which this word
is used create some difficulty. A slave is directed to be freed, si mom'
meae placeat, the wife being one of the instituted heredes. She refuses
her share, so that all falls to the other heres. Alexander decides that
the man is entitled to his freedom if the wife does not object13. Elsewhere, Modestinus holds that her ceasing to be heres must not prejudice
the man, and moreover that her dissent is immaterial14. As fideicommissary gifts are binding on substitutes and coheredes15,and a gift
1
4
7
8

h. t . 12. pr.
40. 5 . 24. 8 .
40. 5 . 4 6 . p . , 3 .

8
6
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anyone should have thought the gift must fail on the above facts,
as it appears that someone did. I t must be assumed, as is suggested
above, that the words give not a mere power of veto, but impose a duty
to free if the man is worthy. This might create a dificulty where the
person on whom the duty is imposed cannot free, as not being heres,
but both texts agree that this is not fatal. But Alexander2 lays it
down that she can still exercise her discretion, though he does not
commit himself on the question whether it is now an absolute discretion
or not. Modestinus, on the other hand3, thinks that the discretion is
vested in her as heres, and is now therefore not exercisable at allapparently he regards it as struck out, as being quasi-impossible4.
As the gift may be a t the discretion of a third person1, so it may be
at that of the slave himself5. Even if it is not so expressed, the gift
will not take effect, ilzvito servo, as it is for his benefit, unless it is clear
that there was an intention to benefit his master, e.g. if a heres is
ordered to buy a slave a t a very high price, and free him. I n such a
case the heres is compellable by the owner to buy hima.
Where the heres is directed to free one of several slaves, but there is
no evidence as to which the testator meant, the gift is void'. The case
contemplated seems to be where the words are " Let my heres free two
of my familia rustica" or the like, and where there is no direction to
the heres to choose, the analogy of a legatum generis is not applied :
in fact the analogy would be rather with a gift to one of two persons.
And here the rule of legacy is followed. But where a man who has
three slaves directs the heres to choose two and free them, this is a
valid gift and the heres may choose as against a legatee of the slaves.
This last point is noticeable as a case in which a more or less general
gift takes precedence of a specific gift, favore libertatis. The case gave
rise to difficulties where the heres failed to free any of theme. It may
be added that in the case of Jideicommissa in varying terms, Pius
enacted that the last was to be preferred, as expressing the last will
of the testatorlo. I n direct gifts, as we have seen, that operates which
is most favourable to libertyl1. The difference seems to result merely
from over general language of the Emperor, since in legacies also, apart
from liberty, the later gift is preferredla.

loc. cit. and op. cit. 38.
Zhid.

40. 5 . 46. 3 .
4 0 . 4 . 2 0 , 5 1 . 1 ; 4 0 . 5 . 4 1 . 4 , 46. 3 . Where such a word ss ivdicivm was used it is clear that
the testator meant the heres to have a discretion: there was no absolute jideiconimissum, 40. 5 .
9
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of liberty may be a t the discretion of a third party1, it is not clear

The principles to be applied as to condition and the like are much

B. But even in other cases anything shewing that he was to exercise discretion would
validate the gift, 32. 11. 7. See Bufnoir, Conditions, 193.
10

GifCB at ~iscretiothof other Persons

40. 5 . 46. 1.
' hAnte,
p. 489.
. t . 32. 1 ; cp. 28. 5 . 8 4 . 1 , post, p. 530.
6

7 34. 5. 27.
40. 5 . 46. 5. If one died the others were entitled to be freed.
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.
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Post, p. 556.
3 5 . 1 . 51. pr. As i o gifts "to A or B,"ante, p. 461, port, p. 668.
l1 Ante, p. 488.
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the same as in direct gifts1: a few illustrations may be given. A slave
to be freed when a certain person reaches 16 is entitled to freedom a t
that date though the person be dead! A slave to be freed on rendering
accounts is not responsible for losses not imputable to his negligence:
nor, when the dominus had approved and signed his accounts, for the
insolvency of any debtors therein set out4. On the other hand if the
freedom is not due a t once, he must render account of his administration since the death, it being enough that he pay over all that i8
due. Thus where tutores have approved his accounts since the death
he need not get them approved again, even though the tutores are
themselves condemned in the actio tutelaea. To be freed in 8 annos
means after 8 years, and it is a matter of construction whether they
run from the death or the date of the will6. Where a son is to free
a slave after 5 years, if he pays so much a day, and he omits the payment for 2 years, he is not free unless the heres has taken his services
instead ; in that case the condition is so far satisfied, since non per eum
stat that it is not carried out7. If the slave given liberty conditionally by fideicommissum is also legated, the legatee is entitled to take
him but must give security for his restoration if the condition occur.
Ofilius, however, was of opinion that this was so only if the liberty was
intended to adeem the legacy pro tanto, the legatee being entitled to
shew, if he could, that the testator meant to burden the heres with the
cost of repurchases. The text remarks that the rule is the same in
direct gifts O.
The gift may be accompanied by one of the hereditas. I n such a
case the man can compel the heres to enter, free him, and hand over
the hereditaslo. A Senatusconsult provides that if he is impubes, the
heres shall be bound to enter, and a tutor will be appointed to take
the hereditas, and see that all proper securities are givenn. Where
several are freed by jideicomm.issum, and the heres is directed to hand
over the inheritance to them, and he doubts its solvency, he can be
compelled to enter, and hand it over to the first, who will be free and
1 The d e n as to the effect of prevention are as in direct gifts, 4 0 . 5 . 3 3 . 1 , 4 7 . 2 ; ante, p. 492.
For a case of modus see Testamentum Dnsumii, 1. 44.
W . 7 . 4 . 9 ; D . 4 0 . 5 . 4 1 . 1 0 ; ante,p.490.
8 40. 5 . 41. 7 ; ante, p: 494.
40. 5 . 41. 7 .
a h . 1. 10. Where he IS to return thepeeuliam he must give also anything he has receivedon
account of don~inusand added to the eculium and he may not deduct anything on account of
debts due from the master to thepeeufium, h. /. 9 ; h . 1. 8 (obscure).
6 h. 1. 1 5 ; ante, p. 479. The concluding words suggesting a presumption that they run from
the date of the will are apparently an inept interpolation. Gradenwitz, Interp. 182.
7 40. 5 . 23. 4 . Where a slave was to pay, jiliae et uxon' mew, so much, and then be freed
and the wife abstained, all was payable to the daughter, h. t . 41. 14. Where he was to be freed
when debts were paid, they must be paid unless the heres wilfully delayed so as to keep him, h. 1.1.
S40.4.40.1;40.5.47.3.
9 For a strained con~truction,
fawre libertatis, to exclude a certain condition, 40. 5. 56.
10 36.
1..
- -. -1.. 'LR
-- . n 26. 6 . 13. The text adds that Hadrian laid down the same rule where the gift was direct.

CH.

xxnl

Ademptio. Lapse

519

take the hHeditm1. If a s e w alienus is appointed heres, there may
be a @icommhsum of liberty to him, post mortem domini, which will
leave his dominus heres2.
Like other gifts they are liable to revocation and destruction. We
told that they may be adeemed in the form in which they were
made. This does not mean, as the text seems to suggest, that if given
by will they cannot be adeemed by codicil, or vice versa, but that the
form of words used must be the same in the ademption as it was in
the gift!
There are many forms of implied ademptio. Thus if the gift
is prevented from taking effect by the operation of some restrictive
e.g. the les Iulia, this is a practical ademption4. Punishing by
chaining by the testator is an itnplied ademption? and it may be
presumed that, in general, what would adeem any direct gift would
adeem a jideicommissum. A legacy of the slave will ordinarily have
the same effect upon the gift of liberty as it would have on a direct
gift? I n general the latest written is preferred, whether it is the
legacy or the liberty, but there is a presumption, in case of doubt, in
favour of the liberty7.
If the will completely fails from any cause, the gift fails unless it is also
imposed on the heres ab intestato, a construction readily adopteds. So if
the codicil in which they are given becomes irritus they fail, but if the
heres confirms them and lets the slaves in libertate morari, it is laid down
by Severus and Caracalla that the liberty is completes. As it stands
this is a puzzling statement. There has been no formal act of manumission, and a t this time the informal permi~sionof the heir could
have given no more than latinity. If in its present form it is to be
put down to the Emperors a t all, it must be regarded as a privilegium.
The results of lapse can be shortly stated so far as they are known.
If the will fails, the gift fails, unless it is charged also on the heres ab
intestatolo, subject to the rule that if the hereditas, or indeed the gift
on which the fideicommissum is charged, goes to the fisc, that authority
must carry out the gift so far as possiblell. If the gift lapses to an
heir, the rule of earlier classical law is that he takes it free of the
~,
burden, so far as it is a case of lapse under the ius a d i q u ~ m ' but
caduca and the like take their burdens with them's. Severus provided
that burdens should bind substitutes, and Ulpian cites Julian as inIf the estate is insolvent this ends the matter: one alone can be free. If the others claim
to be freed and have their share, this will be gone into when they claim before the Praetor, 28.
6 . 84. 1. So also in case of direct gift. Ante, p. 507.
4 40. 6 . 1 .
a Ulp. 2. 1 2 ; D . 46. 4 . 14.
31. 14. 1.
7 40.5.50; cp.h.t.47.4.
8 Ante, p. 468.
a 40. 6 . 43.
9 4 0 . 5 . 30. 17.
40.5.24. 11,47.4; C.7.2.12.
lo 40. 6 . 24. 11 47. pr.
3 0 . 9 6 . 1 ; 3 b . 1 . 6 0 . 1 ; 3 4 . 9 . 5 . 4 ; 4 0 . 6 . 5 , 1 2 . p r . , 2 , 6 1 . p r . As to the case of thedac,
8% alsopost, Ch. xxvrx.
18 Ulp. 17. 3 .
31. 29. 2 , Celsus.
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ferring that if a legitin~usheres refused, a fideicommissum charged on
him would bind his coheir1. This is a doubtful inference, and in any
case it is no authority for the case of lapse of a legacy to a heres or
co-legatee. I t is not clear whether the distinctions which applied to
other burdens in case of lapse applied to gifts of liberty. We are told
nothing as to manumissions charged on joint legacies, but there is
reason to think they were more favourably treated than other trusts in
later classical times. Where a legacy burdened with such a gift is pro
non scripto, Papinian says, on grounds of equity, that the heres must
carry out the trustz. And Ulpian lays down a similar rule, precisely
because such gifts are to be favoureda. Paul deals in the same spirit
with the case in which the legatee refuses the gift of the slave4.
The rules under the sc. Pegasianum, as to compulsion to enter, have
no application in the case of a mere gift of liberty without hereditas,
but there are nevertheless some exceptions to the rule that failure of
the heres to enter avoids the gift. Thus a collusive repudiation in
order to avoid the gift leaves it still binding6. So where the heres "omits"
the will and takes on intestacy, he must free those whom either he or
a substitute was under a fideicommissum to free6, even though they
be slaves of third persons7. And though the gift is not binding on the
heres ab intestato, still if the heir under the will took money not to
enter he must free the slavess. I t should be remarked that the gift
is binding on all successors of the fiduciary, of any kindv.
If the fiduciary has charges against the slave, of malversation,
or the like, this is not a ground for delaying the liberty. This is
declared to have been repeatedly laid down by Marcus Aurelius,
Severus and Caracallalo. But the Praetor, in adjudicating, will take
into consideration what is due on these accounts, by means of an arbiter
if necessary, and order securities accordinglyll. Moreover in an appropriate case the actio expPlataehereditatis will liela, since manumission
does not destroy liability for delict13. In the same way, the personal
need of the fiduciary or the badness of the slave affords no reason why
the manumission should not be carried out1': Cassius was of a different
opinion, but was overruled on the ground that there was no compulsion to take the correlative benefit, but he might not have one without
the other.
31. 61. 1.
a 36. 1. 55.
W .5. 26. 6.
4 40. 5 . 33. 2. seepost, p. 528.
C . 7 . 2. 12.
6 29. 4. 12, 22. pr., 29.
7 h. t . 28. 1. See also 25. 6 . 1. 9-11.
C. 7 . 4. 1. Pins enacted that if the heres and substitute died suddenly without entry and
?ere was a$deicommisaum of hereditas and liberty, the liberty should take effect but not, exoept
ID soldiers' wllls, the gift of hereditas, 40.5.42. This expresses only favor libertatis. Analogous
cases, 34. 9. 5 . 4 : 36. 1. 55 : C . 3. 31. 12.
40. 5 . 12. 1, 51. pr.; P: 4. 13. 2 B u t not one taking adversely, 40. 5. 31. 3.
.
lo 4 0 . 5 . 2 3 . p r . ; 4 7 . 4 . 1 . 7 .
40.12.41,43; 47.4.1.7.
12 47. 4. 1. 7 .
'"Ante, p. 106; post, Ch. x u .
40. 5 . 35.
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The lex Falcidia and the sc. Pegasianum have obvious applications
in this matter. A legacy of a slave to be freed is not liable to the
Falcidian deduction, nor is the man counted in the hereditas, but anything left with him is of course subject to the deduction1, as is money
left to a man in order that he may free a slavea. Indeed the rule goes
further, for if a slave and money are left to X and there is a $d&commissum to free the slave, the Falcidian quarter is reckoned, it seems,
on the whole of the gift, including the slave. But it can be taken only
out of the money, so that in effect the gift of the slave stands good in
its entirety, and the man is entitled to his freedom3. The same rule
is applied where the legacy is to the slave himself who is to be freed4.
According to the rules laid down by Ulpian, the fideicommissary gift
must be carried out by the fiduciary, if he has accepted the gift, however small this is (but not if it proves to be nothing a t all), if the slave
affected is his own. But if the slave is to be purchased he is not required to spend more than the gift in buying him. If, however, the gift
increases in value, so as to amount to the price of the slave, the donee
must buy him, and, conversely, if it was enough when it was received
the fact that it has diminished in value does not release him. On the
other hand if he has accepted the gift under a mistake as to its value,
he is allowed to restore it. There are evidences of dispute, but all this
is clearly the rule of later law6, and there seems no reason to doubt
that it is classical.
Paul considers the case in which the gift is in itself enough but is
cut down by the les Falcidia, so that it is too small. He mentions
diverse views, e.g. that the donee may keep the gift and not free even in
the case of his own slave (a view in conflict with that just stated, and
with settled law6, at least as to this last point), and that if he has
accepted the three-quarters he must buy and free7. The view finally
accepted is, it seems, that in this case, too, if it is his own slave he
must free, but he need not buy for more than the gift: in fact the
case of reduction by the lex Falcidia is put on the same level as
original insufficiencys. The text of Paul ends with the solution, which
must be due to the compilers, that in such a case the heres must pay
the legacy in full as if the testator had so directed. Before the time
of Justinian such a direction would have had no force?
Just as a slave freed is deducted in arriving at the amount of the
hereditas, so if the heres is directed to free his own slave, or a servus
alienus, he is entitled to deduct the value of this slave from the hereditas
as a debtlo.

' 35. 2 . 33, 34,The
36. 3.
legacy of

4

a
9

h. t . 36. 3.
h. t . 35.
Post, p. 529.
Nov. 1. 2.

a 35. 2. 34.
the slave may have value if the man is not to be freed at once.
6 40. 5. 24. 12-16.45. 1 ; 35. 2 . 36. 1 ; C . 6 . 50. 13.
7 40. 5. 6 .
10 35. 2. 36.

0

2 , 37. 1.
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Where the jideicommissum is not immediate, but is subject to dies
or condition, there is, as in the case of direct gifts, some dificulty. The
few texts dealing with the matter suggest that it is immaterial whether
the gift is direct or fideicommissary1. We have seen1 that the rule
is not easy to make out in the case of direct gifts, and there certainly
is the difference that, a t least in later law, a legacy of a slave to whom
a direct gift of liberty post tempus was made, was void3, which could
not be the case where the legatee was directed to free him. We are
told that if a slave, the only property of the testator, is left to be freed
after three years, this is in effect a legacy of three years' enjoyment
of him and one fourth of the acquisitions ex operis will belong to the
heres4. This is simple, but not very logical, since this would certainly
not represent one fourth of the benefit to the legatarius, nor would it
be what would come to the heres if the slave were regarded as his, as
to one quarter, in the meantime. I n fact the conveyance of the slave is
not treated as a benefit a t all: what is regarded as left is the right of
acquisition ex operis. I t is clear that no really cogent solution was
reached. Another text which may be regarded as dealing with the
case where the slave is legated pure, with a conditional fideicommissztm6
of liberty, reflects still more the obscurity of the matter. I t is the work
of Paul, citing Caecilius, and while it is not clear that Paul adopts
the views of Caecilius, it is still more uncertain what those views were.
The problem is whether the gift of the slave is to be regarded as a
legacy, subject to a Falcidian deduction. The answer of Caecilius seems
to be that the gift of the slave is a legacy and that thus a certain part of
him may remain with the heir, under the lex Falcidia6. When the condition happens he vests wholly in the legatee. Caecilius adds: si quid
ex operis eius medio tempore consecutus fuerit heres, id in pretium eius
erogare eum debere, propter legis Falcidiae rationem. And Valens adds
that the man is to be valued as a statuliber. The plain meaning of these
words is that he is not in the hereditas a t his full value, since, uulike
a thing legated, which, as we have seen, was imputed a t its full value7,
he, if freed simply, was not imputed a t all : a legacy given absolutely
wrts of course counted in the inheritance. The words of Caecilius seem
to mean that what comes to the heres as part owner, must be set off by
him against the value of the slave as a statuliber, so that, so soon ae
he has received what equals the quarter of the man's value, he vests
wholly in the legatee8. This agrees in principle with the other textg,
but is not wholly satisfactorylO.
h. t. 36. 4, 56. 3.
Ante, pp. 414 sqp.
3 Ante, p. 469.
4 35. 2. 56. 3.
6 35. 2. 36. 4, 3 7 . p r . The argument turns on uncertainty though dies ia mentioned.
6 ~ p 35.2.49.
.
pr.
7 Ante, p. 474.
8 So in principle, Pothier, ad h. 1. (in t i t . de legatis, LXXVI).
0 35. 2. 56. 3.
10 Mommsen (perhaps also Lenel) expunge8 the word herea and presumably understand6 the
text differently. See ante, p. 475, n. 7.
1
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The Trebellian (or Pegasian) principles are the same, but other
and more important questions arise in connexion with them. The
to note is that the power of compelling the heres to enter
main
to save the fideicommissum does not apply to fideicommissa of liberty
alone1: it is allowed only for the benefit of fideicommissariae hereditat@. The rule is illustrated by many "hard cases." A man who is
given ajicihcomrnissum sub-ject to a further fiulecommissum of the whole
it seems, compel the heres to enter, as he is to get nothing.
Accordingly where A is heres with a fideicommissum of liberty and
hereditas in favour of S, and S is subject to a fideicommissum hereditatis
in favour of B, S cannot compel the heres to enter, as liberty, which
is all he will get, is not enough. But it will not greatly matter, if the
estate is solvent, for B is allowed to compel the heres to enter, and will
then be bound to free S2. Where A and B are heredes, S has a fideicommissum of liberty from A and of hereditas from B. Both refuse to
enter. S cannot compel them. There is no conlpulsion for liberty
alone, and B not being bound to the liberty cannot be bound to one who
has no right to be free. But though in the facts as stated the liberty
will fail, still, if A alone refuses, B takes all, and can be compelled to
enter, as S now has a claim against him for both liberty and hereditass.
On the same facts if A enters and frees S, then as there can be no
question of intestacy, and S is free, he can compel B to enter and hand
over the hereditas4. This is a provision of Antoninus Pius, whom we
shall find legislating freely in cases of hardship in this connexion. It
must be remembered that, in his time, the gift specially charged on
B would not have bound A if, B having failed to take, A had acquired
the whole by ius accrescelzdi. Later, as the result of a rescript of Severus
and Caracalla, the provision would have been unnecessary, as A would
have been bound by the jideicommissum hereditatis6.
Where a heres is required to give liberty and the hereditas to his
own slave, he cannot be compelled to enter, though, if he does, he must
carry out the fideico~r~missa~.
On the other hand there are many circumstances under which the slave can compel the heres to enter. Thus
where the testator's slave is freed directo, or by jZeicommissum, with
a $deiconzmissum of the hereditas, he can compel the heres to enter7.
Where T was heres, and there was a direct gift of liberty to S, S's child
Z was left to S with a fideicomnaissum to free it, and there was a
$fid~cornmissum hereditatis in favour of Z. T refused to enter. On
36. 1. 54. 1, 57. 2.

As to bonorum addictio, post, Ch. xxvn.

4 h. t . 17. 17.
8 36. 1. 54. 1.
See e.g. 31. 29. 1. As to lapse in general, ante, p. 470. Where S had a fideicommissum
hereditatis from A the heres and of liberty from B a legatee, he could not make A enter, as his
right was dependent on B's and B could not. B was in fact dead and the case was decided as
One of lapse 36. 1. 55, ante, p. 519.
6 36. 1. 17. 13.
h. t . 23: 1. Where a heres is mgatus to free S and there is a $deicommissum hereditatis in
of T,and T is directed to hand the hereditas to S, S can make the heyes enter, h. t . 17.
I t must be presumed that the slave belonged to the testator.

a 36. 1. 57. 2.
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application to the Emperor (Pius), i t was ordered that T should enter.
This made S free. Her child was then to be handed to her, and to be
then freed by her, and a tutor appointed, by whose auctoritas Z could
accept transfer of the hereditas. The will directed the inheritance to be
handed to Z only when she was of marriageable age. To prevent evil
results from this, as the child might die under age and the heres have
the estate on his hands, i t was ordered that if the child did so die, the
estate should be sold as if there were no heres. The text adds that
this constitutes a precedent1. Much in this case turns on matters which
do not concern us. I t seems, however, difficult to reconcile it with some
of the cases already discussed: one might have thought that neither
S nor Z could compel entry, for S is to get nothing but liberty2, and
Z's right is subordinate to that of S3. I t does not appear that it is in
this connexion that the text treats itself as creating a precedent, but
i t is clear that when the substantial intent was to give to a slave of
the testator liberty and the hereditas, Antoninus thought it should not
be hampered by too great regard for legal principle. We know that if
the heres was to free his own slave and hand him the hereditas, the value
of the slave so freed might be deducted from it as a debt4.
We have seen that these gifts need for completion an act of manumission. Till that has been done, or there has been mora5,they are still
slaves for all purposese. Their children born in the meantime are slaves
and belong to their owner7. But the beneficiaries themselves are quasi
statrcliberi, which much improves their position. Thus their status is
not affected by alienation or usucapion even though the liberty was
conditional a t the time when the alienation occurred, and the alienation
was inter vivos or mortis causae. The jduciarius cannot in any way
make their position worse9. Marcus Aurelius lays i t down that no act
or defect of his is in any way to affect the slave1@. Of these acts and
defects we shall have illustrations, when we come to deal with statutory
restrictions". Others can be taken here. If the slave is instituted by
the jduciam'us with a gift of liberty, he is not a heres ~~ecessarius~~.
If
the jduciarius chains the slave, this is no bar to his liberty13. The
jduciarius niay not hand him to another to free": if, however, he does in
any way alienate him, we have seen that the holder is bound to free himlS.
But he may choose, if he prefers, to be freed by the original rogatus-o
it was provided by Hadrian and by Antoninus Piusl6-and the fiduciarius
t . 11. 2.
2 36. 1. 57. 2 , f i n .
8 h. t . 55.
h. t . 28. 17. Ante, p. 521. The rule that in estimating the valne of a hereditas, the value
of slaves to be freed is deducted, is confined to these cases of deduction of a quarter. Thus in
reckoning the burden of funeral expenses of a woman, heres and vir are liable in the proportion
of the hereditas and of that part of the dos which remains with the vrr. But there is no
deduction in respect of freed slaves. 11. 7. 2@-25.
6 Post, Ch. x x w .
6 40.5.452.
?c.7.4.3;D.35.2.24.1.
40. 5 . 24. 21,45. 2, 51. 3.
9 40. 5 . 15.
10 h. t . 30. 16.
11 e.g. post, pp. 537 sqq.
1 2 28. 5 . 85. r.
18 P. 4 . 12. 4 .
l4
40. 5 . 34. pr.
16 h. t . 24. 211; 19. 1. 43.
16 40. 5 . 10. 1, 24. 21.
1 h.

'

,a xxn]

Position of Slave pending Completion

525

will then be bound to buy him back and manumit him1. So where the
heres dies without having done it, and his heres hands on the hereditas,
,,, Trebelliano, the slave may choose by whom he will be freed'. Even
if he has actually been freed by the wrong one, Pius decides that he
on claiming, become a libertus of the original rogatus, the rule
being perfectly general, and applying whether the alienation was
voluntary or not3. All this is a rough and ready way of securing
dherence to the testator's intention, and thus the rule is not applied
if the will shews that the testator meant any holder to free" Moreover
if the jduciarius should have died without successors, the man will be
the buyer's libertus, since otherwise, the buyer, having no one from whom
to claim, will lose both the price and the Eibertus! As to those texts
which say that if the heres dies without freeing the man, his heres musts,
it should be noted that under Antoninus Pius the rules of mora were
applied in this case and he was treated as if he had been duly freed'.
The fiduciary, as he may not make the man's position worse, may
not exact services from him, even though the will authorise this: iuve
pubEi~~
derogare non potuit $ducia7-iuss. Even if the manumissus promise
them, his promise is null, for i t must be Eibertatis cawa, and he is
entitled to his libertyg. But if he promise, after freedom, knowing he
need not, this is a valid donatiolO;if the will shews that the testator
meant the fiduciary to have the full rights of patronage, then, perhaps,
it is said, he may impose services". Where a son was told to free his
father's slave, Paul is made to say12: dicendum est posse eum etiam
contra tabulas habere et operas imponere : hoc enim potuisset etiamsi
directam libertatem accepisset, quasi patroni jlius. This is unintelligible; a son cannot ignore his father's manumission. But for the
last three words it might perhaps be understood of a son who has
obtained bonorum possessio contra tabulas and can wholly ignore the
manumission'3. But patroni jlius cannot impose operae. I t seems
idle to guess at what Paul may originally have written.
We have hitherto assumed the general validity of the gift: we
have now to consider by whom, in favour of whom, and on whom they
may be created and charged.
Any person who can make a Jideicornmissum, may make one of
liberty", subject to the requirement of age under the lea Aelia Sentia15.
2 h . t . 23. 1. He might thus get an older patron, h. t . 15, 51. 3.
5 . 15.
h. t . 24. '11, 26.pr. Of course in this case there was no handing back.
6 h . t . 1 2 . 1 ; 40.4.20; P.4.13.2.
5 h. t . 25.
49. 5 . 24. 2 l . f i n .
7 40. 5 . 26. WT.:nost. Ch. x x m . He is in some ways better off than a statulibcr, e.g. m relation to the se. %ilaGian&n,ante, p. 95.
38. 1. 13. 1 , 42; 38. 2. 29. pr.; cp. Vat. Fr.225.
1
' 38. 2 . 29. 1.
10 h. t . 47.
9 30.1.7.pr.,7.4,13.1.
14 40. 5. 24. pr.
18 So Otto and Schilling.
la 40. 5 . 33. ur.
1 40.
8
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More detail is needed as to the person in favour of whom it may be
made. It may be a slave of the testator or of the heres or of a legatee
or of ajideicommissarius or even of a person taking nothing under the
will1, provided, according to one text, that there was testamenti factio
with his owner2. The reason for this last rule is obscure : the olltsider
is no party to the will. There was nothing to prevent a man's buying
a slave from a peregrinus and then freeing him, and it is not easy to see
any reason why he should not be able to direct his heres to do so. I t
seems most probable that the jurist had in mind the case of an extraneus
who was also the jiduciarius. One could not require a man to free his
slave without giving him something by the will and one could not give
him anything a t least by direct gift unless there was testanaenti factio.
Indeed whatever the origin of the rule it must have been narrower
than it seems or have had exceptions. Thus in one text it is doubted
whether a jideicommissurn of liberty could be given to a servus hostium.
The objection is not, as might have been expected, that there is no
testamenti factio with his dominus, but that such a person is llnworthy
to become a Roman citizen. The objection is overruled so far as to
allow such a gift to be valid, if it were given for the event of his
passing to Roman ownerships. It may even be given to a servuspoenae,
and will take effect if he is pardoned, though there is, in such cases,
no postliminium '.
It may be made in favour of a person actually free, and if a t the
time of the death, or, if it is conditional, at the time when the condition is fulfilled, he has become a slave, the gift will take effect6. I t
will be noticed that this is an exception, favore libertatis, to the rule
that one cannot make provisions contemplating the enslavement of a
free mans. I t is perhaps for this reason that it is valid only if he is
a slave a t the time when the gift can first operate, a restriction which
finds no analogy in the cases we have just discussed.
Such a gift may be made in favour of an unborn person. Paul's
text is not free from difficulty7, and Justinian speaks of a division of
opinion among the jurists on the matter9 Against the validity of such
gifts there is the rule that fideicommissa in favour of incertae personae
and ~osturnialieni are voids. On the other hand, it is a very reasonable
application of favor libertatis, and there are texts which make it uncertain whether such a postumus could be an incerta persona, a t any
rate if born before the testator diedlO. There are other texts which
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speak of Jideicommissa in favour of the children of a certain person,
with no indication that the gift was confined to those which were born
at the time the will was made1.
I f the testator thought the slave to whom fideicommissary liberty
given was his own, but he was really alienus, the gift is nevertheless
As the text notes, this would not be true of a fideicommissum
of property : it is a case of favor libertatis.
We pass to the question: on whom may such gifts be charged ? The
general rule is that they may be imposed on anyone who can be charged
with anyjideicommissum4, i.e. substantially, on any person who takes a
pecuniary benefit under the will, or the paterfamilias of any such
person5. It is noticeable that Gaius does not speak of fideicommissarii
as being liable to such charges, but we have already seen such casesa.
If he takes anything under the will, it is enough, even though he
renounces, or is excused from, some of its provisions7. On the other
hand, if it appears as a matter of construction that the direction to free
was with special reference to a particular gift, and that gift was not
made or did not take effect, then even though he is entitled to benefits
under other parts of the will, he may not be bound to this jdeicommissums. I t must be a gift having a pecuniary value, and thus one
who has received nothing by the will except the release of a lien over
property for the security of a debt, which, however, remains still due,
cannot be burdened with a fideicommissum~. This general statement
may be ended with the remark that as the freeing is not voluntary
and is not exactly an alienation, one who is bound to free under a
fideicommissum may do so even a t a time when he is forbidden to
alienate1" though a pupillus may not do it without the auctoritas
of his tutor".
The cases are, however, of such different types that they must be
treated under distinct heads.
A. Where the jideicommissurn is charged either on the heres, the
slave being an unlegated slave of the testator, or on a person to whom
the slave is given either by legacy or fideicommissum. I t may of course
be charged on one or more or on all the heredes, and it is sometimes
difficult to say which the testator meant. The heres charged may have
only a part of the slave, in which case he must procure the other parts
from his coheredeslP. A difficulty arises where one of the heredes not
1

1 0 . 2 . 2 6 4 ; Ulp.2.11; C . 7 . 4 . 6 ; D . 3 2 . 8 . 1; 40.5. 16; 40.7. 13.4.
40. 5. 31. pr.
8 40. 5. 24. 2.
h. 1. 5, ante, p. 410. It may be given to one conceived and born e z damnata, since he is
an ordinary slave, or to the slave of an unborn person, h. 1. 4, 6.
6 h. 1. 3.
6 18. 1. 34. 2.
1 P. 4. 14. 1. The us. reads naecitur.
C. 7. 4. 14.
e.g. G.2. 287.
10 e.g. 34. 5. 5 aqq. The classes of incertaepersonae and postumi are usually kept distinct.

012 whom they may be charged

e.g. C. 7. 4. 1 6 . p ~ .ante,
,
p. 476.

4 ulp. 2. 9.
3 P. 4. 1. 8; Ulp. 25. 5.
G. 2. 263sqq.; Ulp. 25. 10 ( c p 24. 21); In. 2. 24. 2 ; D. 29. 7. 8. 1 ; 36. 1. 80 2 ; etc.
36.1.17.16; G.Ep.2.7.2.
7 40. 5. 41. 3.
8 31. 3 4 . p ~ .
32. 3, 4. The further fideicommissum must it seema be of liberty or someth~ng of
Pecuniary value. Where one was directed to free a slave in order to marry her he must free
but need-not marry, 40. 5. 51. 12.
19 29. 7. 11-13.
11 h. t . 11.
lo 40. 5. 31. 2.

a 40. 5. 39. p ~ .
6
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charged is an infan, and is thus incapable of selling. I t is settled
by a sc. Vitrasianum, and a decree of Antoninus Pius, that the persons
charged shall in that case be able to free him, a valuation being taken
of the part belonging to the infans, and they being liable to him as if
there were a judgment for that amount1. If the fiduciarius frees the
slave by will and leaves his hereditas to him, he is not a heres necessarius, as he was already entitled to liberty, but if the original liberty
was conditional he will be necessarim, unless and until the condition
occurs, and then voluntarius2.
The gift need not have been by actual legacy. If a slave is given
to a man by donatio mortis causa, and there is a jideicomm.issum of
liberty, and he gets nothing else he is bound to free3, but not if it is a
simple gift inter vivos4. And of course there is no jideicommisswm. on
one who gets neither the slave nor anything elses. Where a legatee
is under a@eiconmzissum to free we are told that the heres can refuse
delivery of the slave unless the legatee will give security to carry out
the manumission6. This rule of Julian's seems an excess of caution, in
view of the machinery for compelling completion which we shall have
to consider later7, and which was certainly in existence in Julian's
day. The additional precaution is rendered possible by the fact that
the words used by the testator make the legacy one sub modo, and in
the case of such gifts the heres has in general the right to require
security for the completion of the intended purpose8. If on the other
hand the legatee refuses to receive the slave, he may be compelled
to cede his actions to some nominee of the slave, so that the liberty
may not fail8.
If a slave is left to X to free, the terms may be such as to give
some profit to him (X), e.g. the manumission may be conditional or ex
die. I n that case a fideicommissum beyond that of liberty may be
imposed on X in favour of the slave or any third personlo.
Where a slave was legated to be freed, and the heres refused to give
him and was condemned to give his value, the jurists doubted whether
he was entitled to be freed and if so by whom, and if by the heres
whether the legatee was entitled to keep his legacy. Justinian is our
sole authority for the dispute. After adverting to the stupidity of the
judge, who had power to order delivery and not damages, he goes on to
settle the point in a way we shall have to consider lateru.
40.5.30.6.
40. 5 . 40.pr.

a 28. 5. 3. 3, 85. pr.
3 32. 37. 3.
6 40. 5. 26. 6.
6 40. 5. 48.
Post, Ch. xxm.
8 32. 19, etc. See Pernice, Labeo, 3. 1. 37.
9 40. 5. 33. 2. I t is not a case of failure of the gift.
10 32. 3. 1.
11 C. 7. 4. 17. If the fiduciary is a $deicommissarius of the hereditas, and it is only
informally handed over, it is likely that, before Justinim, the manumission could not be
completed so as to make the man a eivia till he was acquired by usucapto. See Pap. Resp. 9. 2;
Esmein, MBlanges, 352.
1
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B. Where a heres, legatee or jideicommissurius is charged to free
his own slave. The general rule is that if he accepts the benefit he
free the slave, even though the man is worth more than the gift'.
Where X was left land and money with a direction to free a slave, he
was bound to free even though, owing to the lex Falcidia, he did not get
the money2. But he must get a real benefit. Thus, accepting a legatum
dotis does not bind the wife to free a slave of hers3. Upon one point
there seems to have been a difference of opinion. I f a man accepted
a legacy burdened with such a $deicommissum, but the legacy reached
him lessened in value, either as having been cut down by the lex
Falcidia, or from some other cause imminutum, there were some jurists
who thought that he was entitled to rescind his acceptance4.
Ulpian6 goes on to lay down the rule for the case where the instruction is to free several slaves, and the gift is not enough for all.
The donee must free so many as the money will serve for. They are
to be taker, in the order of the will, or if this is not possible, the matter
must be decided by lot or by the decision of an arbiter. We should
be inclined to apply this text to the case of instructions to purchase
and free, but for the fact that the writer immediately proceeds to
discuss that as a distinct case. The rule is perhaps to be justified on
the ground hat while a single liberty cannot be divided, several can.
But the text is corrupt and such a set of positive provisions have a
Byzantine look.
Some exceptional cases may be noted6. Where the legatee attacks
the will and thus loses his legacy, the ~deicommissummust fail. Paul
says that in such a case i t is the business of the Fisc to buy and free
the slave, if theJidl~ciariuswill sell, which he cannot be compelled to do7.
A libertus institutes his patron for his legitima pars and gives him
a further legacy, directing him to free one of his slaves. If he takes
the legacy he must free, but he may refuse it and keep the legitima
pars. If he is made sole heres and accepts, he must free. But, if there
is a substitute, he may by Praetorian decree take the legitima pars,
leaving the rest to the substitute, who must free if he can buy the
slaves. There can be little doubt that this text is interpolated" but
1 40. 5. 8, 24. 12, 24. 13, 45. 1 ; C. 6. 50. 13, Restitutio if donee is a minor: he can restore
the gift before the liberty is given, 4. 4. 33.
h. t. 19. 1.
a 40. 5 . 2 2 . pr.
4 h. t. 6. Another text credits this view to Ulpian (h. t. 24. 16), but it may be that Tribonian
is speaking, as he certainly is in the concluding words of both these texts.
5 h. t . 24. 17.
6 Where a $teifamiLias
desired his sons to free a slave, in fact, but not to the father's
knowledge, in t e eculiun~castrense of one of them, that one must free: the error coupled with
the fact that the Ether provided the peeulium castrense makes it unfair to make the other son
buy half and then free. This is a mere matter of construction involving no principle, 4 0 . 5 . 2 3 . 2 .
7 34. 9. 5. 4. In such a case the gift went to the fisc.
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it is hard to say how far. The jurist's difficulty is to reconcile the
rule, that one who receives a benefit may be burdened with a fideicommissum, with the duty to t,he patron not to impose on him a distasteful manumission. The point is not merely financial, and the rules
cited by Gradenwitzl as to the extent to which manumissions are
binding 0.1 the patron are hardly material : the point is that i t is one of
his own slaves, not the testator's. It seems clear that the mere gift
to the patron of what he is entitled to, does not enable the testator to
impose a fideicommissuma, but this text, though i t raises this point,
does not decide it. The actual solution given is in itself rational, but
i t conflicts with the principle that one entitled to the whole cannot
enter for halfs. I t is however probably not from Tribonian, but an
abridgement cjf what Papinian said. The text contemplates some other
application of the decretum than that mentioned above : i t may be that,
as Gradenwitz4 supposes, Papinian suggested some solution for the case
of legacy to the patron, which Tribonian has suppressed6.
A legacy is left to A with afideicommissum to free S, and a further
fideicommissunz of the legacy in S's favour. Here neitherjideicommissum
is biuding. For A cannot be bound unless he gets something, which
on the facts he does not, as, if he freed S , he would have to give him the
money. I t is as if he was under n jideicommissum of the money in
favour of a third person. Of course he is bound if the jideicommissum
of the money is ex die or sub conditione, so that he gets something
from ita.
C. Where a beneficiary is directed .to buy and free a slave. Here
the general rule is that if he takes the gift he is bound to carry out
the fideicommissum, if he can with the money, but he need not give
more than he has received, and if the owner will not sell the slave
a t that price the fiduciary may keep the legacy ex voluntate testatoris7.
But there are conlplications and di6culties. If the owner has himself
taken a benefit under the will, he is of course bound to sell him to the
Jduciarius a t a reasonable price and then no difficulty arisess. I f there
are several slaves and the money is not enough for all, they must be
bought and freed so far as the money will go, in the order of the will
if that is discoverable, if not either by lot or on the decision of an
arbiter, as in the analogous case of a person directed to free a number

of his own slaves1. If the owner will not sell, or will not sell at a
reasonable price (for it does not seem that the fiduciary is bound to
give more, however large the benefits he has received), nothing can be
ionea. If the price asked is not obviously unreasonable, the diffculty
being merely that they cannot quite come to terms, the Praetor will on
application fix a price which the owner may accept if he likes3- If
the gift of liberty is conditional and the condition is not yet satisfied,
the jduciarius is not bound to buy and free, even though the owner
has prevented the fulfilment, and so non per servum stat that the condition is not satisfied. This is a common sense rule: the condition
might be one benefiting the heres, and costing the owner sometlling4.
I f both the owner and the slave are willing, the owner can compel the
fiduciary to buy and free, or, in the alternative, he may, by a provision
of Caracalla, free the slave himself and sue the fiduciary for his value5.
I n any case, the owner cannot be compelled to free or hand the man
over, till he has received security for the pricea.
If the owner refuses to sell at a fair price what is the effect 2 Gaius
and U!pian say the gift is annulled, as does the much later Epitome of
Gaius7. But Justinian says the gift difertur till the opportunity
arisess, and he inserts in his Code an enactment of about A.D. 220
which lays down the same rule! I t is possible that this is interpolated, though that seems unlikely. The texts in the Digest hardly
touch this point, but those that approach it shew no sign of much
handlinglo. On the whole i t seems likely that the constitution attributed
to Alexander is genuine, and that while the classics allowed pendency
of the gift for the case where by any change of value i t might come
within the value of the legacy, Alexander allowed i t also for the possibility of change of mind in the vendor. Whether these rules are of
Justinian's time or earlier, they are as follows. If the owner does not
sell now, the gift will be in suspense till he will1'. The fiduciary on
taking his gift may be required to give security (cautio), to carry out
the purchase and manumission, if the owner should lower his demand,
or the slave diminish in value, or the legacy increase in amount or
value, though it be only by fruits or interest, provided i t reach the
necessary sum1=. If he refuses to give this security, his action for the
legacy will be met by an exceptio do2i13.
1

loc. e i t . He refers to C. 6. 4. 6. 16b.
a 30. 1 1 4 . 1 ; cp. 40. 6. a l . 3.
8 29. 2. 1-3.
op. czt. 343.
It may be that Papinian allowed the patron to keep the legacy without freeiw. This is
consistent with Papinian's know11 characteristics. See Roby Introduction to Dig. exciv.
6 40. 5. 24. 19. But there was disagreement on the point.*
7 35. 2. 36. 1 ; 40. 5. 24. 12,51. 2. An application of the principle that afideicommismm may
not exceed the gift on which it i s charged. The rule applies only where, as here, the t w are
~
strictly commensurable, not, e.g., where thefideicommi~sumis to free the fiduciary's own alave.
8 C. 7. 4. 6, 13.
1
J
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a 11. t . 31. 4.
40. 5. 24. 18; cp. h. 1. 17.
40. 5. 31. 4 ; C. 6. 50. 13; post, Ch. XXVII.
G.2.265; Ulp.2.11; G.Ep.2.7.7.
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8
8

lbid.

40. 5. 32. pr.
In. 2. 24. 2.

9 P . 7 A fi
A.

Most of them are in 40.5.24. Gradenwitz shews (Interpolationen, 41) that parts of this lex
are interpolated, but he does not refer to any passage touching this point.
C. 7 . 4. 6.
1%40. 5. 7, 24. 14-16, 31. 4. In 40. 5. 24. 16 pendency may be contemplated in that part
of the text of which the grammar is normal, but there is an appended clause which can hardly
be by the hand which wrote the beginning.
13 As to the case of diminution of the legacy, ante, p. 521.
10
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I t is likely that this fideicommissum to buy and free was never a
common case, and it is also probable that the difficulty which certainly
exists in reconstructing t>he classical rules is in part due to the fact
that, on a considerable number of points, there were doubts among the
jurists. It is noticeable that even in A.D. 220 Alexander feels it necessary to declare that such a gift is possible1.

CHAPTER XXIII.
MANUMISSION DURING THE EMPIRE (cont.). STATUTORY CHANGES.
L1. IUNIA, AELIA SENTIA, FUFIA CANINIA.

OF these three statutes the first mentioned, perhaps the last in date,
was essentially different in object frorn the others. It enlarged existing
rights : they were restrictive. For this reason, and because some of the
provisions of the lea: Aelia Sentia seem to presuppose the lex Iunia, it
is well to deal with this law first.

This statute defined the position of those who had been i n libertate
tztitione praetoris by the earlier law1. It made them latins, giving
them broadly the position of colonary latins, subject to certain disabilities of a very serious kind. Because of these restrictions they were
called Latini Iuniani to mark them off from the others2. The cases
with which it dealt were, apparently, the slave freed by his bonitary
owner3, the slave informally freed4, and the slave freed under 306,
though as to this case we shall see that there is doubt as to what is
due to this lex and what to the lex Aelia Sentiaa. Most of the points
of difficulty under this lex will be more conveniently discussed later:
here it is enough to mention a few points.
Kotwithstanding the language of Gaius7 it is clear that a bonitary
owner could give freedom by wills. It is hardly so clear whether he
could do it vindictas. And it seems that manumission censu must have
given civitns or nothinglo. Apparently the entry of the man's name
must have been a nullity, of no more force than any other mistake of
the Censor'sl1. And it does not seem that it amounted in itself to a
manumission inter amicos or per epistolam12.
2 0.1. 22; 3.56.
Ante, p. 444.
s G. 1. 167; Ulp. 1. 16; 11.19; 22. 8 ; Fr. D. 9.
4 G. 1. 17,222; 3. 56; Ulp 1. 10; Fr. DOS.4, 6-9, 14; C. 7. 6. 1. Ante, p. 444. Consent of
consilium if dominus under 20, G. 1. 41 ; post, p. 538.
1 G.2. 267.
6 Post, p. 542.
6 G.1. 17,18; Ulp. 1. 12.
8 Ulp. 1. 23; 22. 8.
9 Post, p. 543.
10 See however Vangerow, Latini Iuniani, 20.
11 Mommsen, Rom. Staatsrecht (3) 2. 1. 374; Dr. P.R. 4. 52.
la Ante, p. 446.
1

Lex Iunia

Date of Lex Iunicc

Only such a slave was protected and thus became a latin as was
tnlis utpraetor libertatem tueaturl. The language seems to contemplate
defects in the slave2, and though, as we have seens, the limitation is
mainly referred to in connexion with the accompaniments of the manumission, i t is important to remember that the words imply that protection
could be refused to unworthy slaves.
Most, probably all, of the other cases of latinity we shall have to
consider are of later origiu. This type of status, having once been
invented, had new groups added to it from time to time, by a n econonly
of invention to which the Romans were prone. J u s t as the rules as to
dediticii were made to apply to cases quite different from that for which
they were invented, and Junian latins themselves are a n extension of
the idea of latinity, so there come to be latins under like rules who have
nothing to do with the lex Iunia.
There are cases of inferiority in manumission which i t does not i n
any way affect. Thus a peregrine owner could not give the slave in any
case a better status than that he had himself4. H e could i t seems use
only informal methods. And i t may be sr~pposedthat any latin owner
might use the method p e r vindictam, and any colonary latin that by will.
But we are without information5.
The only other topic to consider in connexion with this lex is its
date. It is always called lex Iunia by the classical writers6, and usually
even in Justinian's time', but in one passage of the Institutes i t is
called lex Iunia Norbanas. No direct evidence as to date exists, but as
the F w t i give consuls bearing the names Iunius and Norbanus for
A.D. 19, this has been conlmonly accepted as the correct date. The
matter has been the subject of milch controversys, of which some statement is necessary, though the point is not important enough to justify
a long account. The same names are not found again in any one year,
but in 82 B.C. one of the consuls is called Norbanus. This date is
impossible : Cicero, writing laterlo, enumerates the modes of manumission, and could hardly have failed to mention so important a law
had i t existed. The date A.D. 19 is supported by the fact that the lex
clearly belongs to a time near that of the lex Aelia. And Gaius, by
his expression per legem Aeliam Sentiam et Iuniamll, seems to treat it
as the later of the two. But the absence of early authority for the
name Norbana makes the evidence for the actual year 19 very slight,

and there are serious difficulties. The lex Aelia Sentia, AD. 4, creates
and deals with a case of Junian latinity, i.e. that of the person freed
under 301, and thus assumes the existence of t h e status. No other
enactment of Tiberius extends or improves the rights of libertini : from
the lez Viselliaqt would seem that the tendency was the other way.
Suetonius tells us that Augustus dealt with the different conditions of
libertini as well as with dediticii3. This may refer either to the lex
Aelia, as to persons under 30, or to the lex Iunia, but in either case i t
seems to assume the existence of' Junian latins under Augustus, and
thus to negative the date 19. But i t is a mere general statement of
no great weight. It is plain that the lex Iunia invented the status.
The name shews i t : we are frequently so told, and nearly every rule
relating to them is repeatedly referred to that law4. Gaius tells us"
that those who are Latini Iuniani were slaves before the lex Iunia,
which would not be true, for those freed under 30, if i t were later than
the lex Aelia. No inference for the view that the lex Aelia was the
earlier can be drawn from the fact that i t gives the right of anniczili
probutio only to latins manumitted under 30. This is not because a t
that time there were no others, in which case the language of Gaius
in his account of the matter would be pleonastic, but because i t is dealing
only with persons who would have been cives if i t had not passed, and
so does not add a new class of cives as a wider provision would. On
the other hand, the lex Aelia may have put those freed under 30 merely
in libertate, and the lex Iunia have conferred latinity on them6. It
must not be forgotten that one text refers the rules of anniculi probatio
to the lex Iunia'. If this is correct one great difficulty in accepting
the later date is removed, since if it was not till later that a man
manumitted under 30 became a latin, i t is not easy to see how the
lex Aelia can have contemplated his marriage with a latin or a civis.
But the earlier and repeated testimony of Gaiuss is more weighty than
an isolated text of Ulpian, especially as Gaius is more or less confirmed
by another text of Ulpian, unfortuntitely rather corruptY. I t must also
be noted that some texts suggest that the lex Iunia dealt only with
informal rnanumis~ion'~,
though the weight of evidence is in favour of
a wider scopell. Again Ulpian12 tells us that slaves who had been guiity
of misconduct became, on manumission, dediticii, qlioquo modo manumissi
sunt, and adds that this was enacted by the lex Aelia Sentia. The

&. Dos. 8.
a Vangerow, o p . c i t . 13.
Ante, p. 445.
4 Fr. Don. 12; post, p. 594.
As to certain questions concerning the poeitlon of Junian lstins,post, App. xv.
e . y . G. 1. 22, 80, 167; 2. 110, 275; 3. 56, 67, 70; Ulp. 1. 10; 3. 3; 11. 16; 20. 14; Fr. Don.
6, 7, 8, etc.
7In.3.7.4; C.7.6.1.
8 In. 1. 5. 3 ; Theoph. ad h. I.
See especially Vangerow, Latini Inniani, 4sqq.; Voigt, R. R. 0. 2. 160; Karlowa, R. R. 0.
1. 621; Cuq, Inst. Jurid. 2. 148.
10 Topica, 2.
11 C f . 1. 80.
1
8

2 Date however doubtful, see Willems, Drolt Pub. Rom. 113.
Post, p. 54'2.
4 See tlie texts cited in nn. 6, 7, 8 on p. 534.
Aug. 40.
6 SOVangerow, Lat. Iun., 4sqq.
U . 3. 56.
8 (+.1. 29, 31, 66.
7 Ulp. 3. 3.
0 Ulp. 7. 4. Ulp. 1.12, sometimes cited 011 this side, seems rather to support the other view.
See oat, p. 536, n. 3.
1 f ~ r Dos.
.
7 ; Ulp. 1. 10. So G . 1. 167 aild Ulp. 11. 19,dealing with tutela of latine, seem
to treat the lex as dealing only with slaves freed by bonltary omilers.
12 Ulp. 1. 11.
l1 e . g G. 1. 22 ; 3. 56, etc.
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words quoted have little point unless they are an allusion to informal
manumission. But this means that if the lex Aelia is earlier than the
lex Iunia, either Ulpian is wrong or a man freed informally would be
a slave if he had done no wrong-free if he were a. rascal'. Moreover
Gaius2 in dealing with the law as to the distribution of the goods of
dediticii uses language which implies that latini (iuniani) existed a t
the date of the lex Aelia. On the other hand in one text of Ulpian in
which he is speaking of the lex Aelia, his language is not that which
would have been expected if the lex Iunia had been the earlier: the
ideoque latinus Jit is certainly an inference for the present: the lex is
cited as putting the man in libertates. Most of these and many other
considerations (e.g. the general character of the policy of Augustus
as opposed to that of Tiberius) are weighed by Schneider in his full
discussion of the question4,and he concludes that the lex Iunia is the
earlier. He thinks the name Norbana is a mere error, a view which
leads him to disregard, as evidence for any date, the occurrence in any
year of a magistrate called Norbanus. Indeed the real question is:
was the lex Iunia earlier or later than the lex Aelia? The actual year
matters little. There were a consul Iunius in B.C. 24 and a consul
Norbanus in B.C. 23. This has led to the view5 that the law was passed
in the earlier year during the absence of Augustus in Spain, approved
by him on his return in the next year, and re-enacted perhaps with some
alteration. But this is an improbable suggestion: no other instance
exists of such a nomenclature resulting from such facts.
So far as the general question goes, opinion seems on the whole to
favour the view that the lex Iunia is the older6. But the contrary
view has many supporters7. Karlowaa, following Brinz, argues strongly
for it. He points out that though Gaius says the lex Aelia deals with
latins under 30, he nowhere says that they got latinity by that law,
which must have been the case if the lex Iunia had already been passed.
Indeed in one text he implies that they got i t through the lex Iuniag.
Vangerow thinks (op. eit. 13) that s criminal slave freed informally was not protected by the
Praetor. Fr. Dos. 10. This would avoid the absurdity. He notes that the Zex Iunia gives
latinity to all persons protected. G. 3. 56. He holds it to be only by a Sc. that these became
dediticii. The remarks of Ulp. 1. 11 and G. 3. 74 that on this point the lez Aelia makes no
difference between formal and informal manumission he treats as reading later rules into the lez.
See Wlassak, Z . S. S. 28. 54 son.
G . 3. 56 latini essent.
a Ulp. 1. 12. So Vangerow, loc. cit.
~chneidkr,Z . S. S . 5 . 225 sgg., 6 . 186 sqp., 7 . 31 ~ ( 1 9 .
Du Caillaud, cit. Schneider, 2. S. S. 5 . 241.
See, e . g . , Girard, Manuel, 1 2 4 ; Mommsen, Staatsr. (3) 3 . 1. 6 2 6 ; Dr. Pub. Rom. 6 . 2 . 2 4 8 ;
Roby, Rom. Priv. Law, 1. 38, etc.
e.y. Cuq, Inst. Jnrid. 2. 148; Kar~owa,R. R. G. 1. 621 sqq.; Holder, 2. S. S. 6 . 205 sqq.,
7. 44 SO.
8 ow-.
7 n n "lft
d.3 . 56. The fact that it is not called Norbana by early writers he thinks proves nothing:
many consular laws are cited under one name. The point is, however, not that the absence of
the name Norbana shews that the lex is not of A.D. 19 but that the fact that it is once so
called 500 years after the assumed date proves little in favour of that date, especially as the mas.
difler and the Greek paraphrase is equivalent to Urbana. Schneider, 2. S. S. 5.225. Vangerow,
op. cit. 9 , points out, however, that Norbanns was also called Iunins.
A -
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~t is true that the lex Aelia Sentia seems to speak of marriage1 of those
freed under 30, which implies latinity. Vangerow holds that the lex
Aelia Sentia spoke only of contubernium and that Gaius is antedating
the expression uxorem ducere2.
On the whole, as Mommsen saysS, while the priority of the lex Iunia
is the solution which creates least difficulty, certainty is unattainable.
But i t is only certainty on this point that can give certainty as to the
meaning of some of the obscure texts in which the classical jurists seem
to be at odds on points connected with this legislation.

LEX AELIA SENTIA,A.D. 4.
This is a comprehensive enactment dealing with the relations between libertini and their patrons, and also imposing restrictions on
manumission. It is only with these last provisions that we are concerned. There are four rules, which do not all start from the same point
of view or protect the same interests, but have the common quality that
between them they constitute the first inroad on the principle that a
formal manumission by a quiritary owner makes the man a civis. The
rules need separate consideration.
I. The manumitter must not be under 20, otherwise the manumission is void ips0 iure, the rule being prohibitory and nullifying4. It
applies to all cases inter vivos or on death, and even soldiers' wills
are not exempt5. As the law does not divide days i t is enough if he
has completed the day before the 20th anniversary of his birthday. He
cannot then be said to be less than 20 and the lex does not require
him to be more than 20". The rule is in one respect very favourably
construed. If the manumitter was 20 when he made a codicil in which
he made a direct gift of liberty, i t is immaterial that the will, confirmation by which is needed, was made before he reached that age7.
Usually the codicil is read into the will, the effect of which is in
some cases to destroy the gift8. The text in the Code gives as the
reason for laying down the more favourable rule, nec enim potestas iuris
sed iudiCii consideratur. This, which is not literally correct, since i t
is a question of potestas iuris, must mean that as the case is clearly
not within the mischief attacked by the rule, and the rule itself is
restrictive of a civil right, i t is to be construed narrowly. The rule
applies only to a manumission: thus a minor pledgee of a slave can
give the assent without which the manumission is void0.

L*b.

1
4
5

7
9

a op. eit. 8 .
G. 1. 31.
G . 1 . 38-40; Ulp. 1. 1 3 ; In. 1 . 6 . 4-7; C. 2. 30. 3 . p r .
29.1.29.1; 40.4.3; C.6.21.4.1.
8 Ante, pp.
C. 7.2.1.
- 461,464.
40. 2. 4 . 2 ; post, p. 573.
-

3

2oc. cit.

6

40. 1 . 1.
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As might be expected attempts were made to evade the lex One
a t least of these was checked by a Senatusconsult which provided that
a gift by a minor to a man of full age, in order that he might free, was
void1 I n the same way he could not, in his nill, validly direct liberty
to be given2 Where a minor sold a slave ut manumzttatur the sale
was void even though the slave was delivered, and even though the
intent of the minor vendor was that the manumission was not to take
place till he was of age3 The point is that his judgment was not
regalded aq yet sound enough, and if the transaction was allowed to
Where a colnnlon
stand, he would be unable to change his mlnd
owner, a minol, dbandoned his share to a common owner ammo
manumzttendz, the receiver could not iree-the transaction being null
nzhzl aget4 Where a minor released a debtor on his promising to free a
slave, the stipulation was void, and there nas thus no novation of the
old debt5 I t is evident that the Senatusconsult6was somewhat general
s
Probably it prohibited what Proculus calls fraus legz7,and
in ~ t terms
left a good deal of room for juristic interpretationB The fact that there
was a gradual development maj perhaps account for the view attributed
to the early Campanus, that if a minor requested his heres to free a
slave of his ( z e of the heres), this nas valld and not affected by the
Eex-t
is not easy to distinguish thiq from the last case presumably
the lex and the Senatusconault were at first regarded as applying only
to freedom given to the Ininol s own slavelo
But where a jilzusfanzzlzas freed under the authorisation of his
pate?fun~zlzas,this wds Ialld whatever the age of the minor, foi here the
fathei nas the true manumltterll.
All this is subject to the very important exception that if causa was
shewn to a body called the Conszlzum, the minor mlght wlth ~ t approval
s
manumit per vzndzcta?n, and as proof of the causcc did away with the
statutory bal he might even free ~nfolmally,with the effect of making
the slave a lat1nl2 But, ordinarily, the manumission was done at once,
on approval of the causa, by mndzcta, before the magistrate whose
conszlziinz had approved. hence the manumission is sometirnes said to
be done apud c o n ~ z l z u m ~T~l ~ i sconszlzum was a council chosen b j the
40 9 7 1 , 18 7 4 , C 7 11 4 l h e Sc seems only to have collhrmed a junstlc rule
C 7 4 5 bee below, n 9
818 7 4
9 16 1
6 45 1 66
6 C 7 114
7409 7 1
8 a e apart from See
" 0 a 34 1 As to the date of Campanus see Roby Ilitr to Dlg cl\
'0 See 11 1 A mulor freed a slave zater vaeoa, and in his w11l gale h ~ m
a legacy Aftel he
made the w i l l he sold the mill the buyer freed lilm before the iu111or dled The legacy mas
vold lt rras 111 effect a glft to hls own blave Yane labertate 30 102 ante p 144 A niilior fieed
a slave znter vabos having by ulll made a fideaconlnzzssun~ of the estate to whlch the slale was
att rched nlth lts slaves The mall was not ln~luded the manumission, though vold shelred
that he did not mean hlm to be Included 33 7 3 1
l1 40 1 16
Ante, pp 457 y y q
19 i
3 1 37 1
1 3 3 , D 40 2 24, 2 5 , Fr Dos 13 As to the unlty of the whole transaction see
Wlassak, Z S S 28 37 sqq
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magistrate who presided in i t It consisted, a t Rome, of five Senators and
five Equites, and it sat t o enquire into oausae on c e r t s ~ nspecified days.
In the provinces it consisted of 20 Recuperatoree, Roman citizens, and
this class of business was attended to on the last day of the Cmventus,
the judicial Assize or Session1. This particular business however hardly
seems to have been looked on as judicial, since we learn that a person
donnclled In one provlnce conld shew cause In this way, and manumit,
In any other province in which he chanced to be1. It was immaterial
that the Praetor who presided was his tutors. The magistrate himself
m ~ g h tbe under 20 this would not prevent him from presiding, unless
it were his own slave. in that case he could not do so in earlier classical
law, as he would have to nominate the comlzum4
As to what was a sufficient causa, we have a considerable list, and
we are told moreover that there was no hard and fast rule. the sufficiency
of the causa would be determined in each case6. A cause duly approved,
whatever ~t was, sufficed, and after the manumission it could not be
called into question. Thus an enactment of Valerlan lays l t down that
while a manumission by one under 20 without cause shewn was a mere
nullity, one after cause shewn did not admit even of restztutzo zn zntegrum:
llberty is urevocable6. T h ~ sis only an application of a well-known
principle. But a text of Marcian goes a little f u ~ t h e r He tells us that
Antoninus Plus laid i t down, that when once the causa had been accepted,
then, however defective i t really was, the liberty must proceed causas
probatas revocam non oportere . nam causae pobatzonz contradzcendurn, non etzam causa tam probata retractanda est7 This means
presumably that there was no appeal i t would not prevel~ta magistrate
from vetoing any further steps, where a fraud was proveds
Apparently the only fixed requirement for a cawn (and this was a
creation of practice) was that it must be honesta causa, non ex luxuma
sed ex afectu, non delzczzs sed zwtza a$ectzonzbus9. Among the more
obvious causae were blood-relationship of any kind or degree, the
relatlon of nurse or paedagogus, foster parent or child, foster brother
or wster1° The causa nxght be notable services in the past, e.g the
protection of llfe or honour"
C P 40 5 51
but see ante,
6 c 2 30 3 ' p , D 4 3 7 - p r
5 40 2 15 1, G 1 19
1 40 2 9 1 Thls may mean no more, but ~t seems to Imply that, causae plobatao havlng
annulled his ~ncapaclty,he can now free
8 These texts seal onlv w ~ t h~usnffic~ency
of causa, others shew the rule to be the same In
case of alsa cauaa, In 1 6 6 , C 7 1 1 See Haenel Ulss Domm 166 If approla1 W a s
obtamedfthrough culpa or fraud of the Iabe?tus there was a remedy even In extleme cases a
c m a l remedy, C 2 30 3 pr Thus seems to Imply more than mere ~usuffi~iency
9 40 2 16 pr
10 G 1 19, 3 9 , In 1 b 5 , D 40 2 11-14
pr The case of foster chlld applled especlauy
to women freemg, but lt was allowed m case of men who had provlded for nurture of the child
"40 2 9 p r , 1 5 1

1 G 1 20,
S A 0 9 1

-" -

A

Ulp 1 13a

Lex AeZia Sentia : Causae Probatio

[a.
n

There is more complication as to those causae which contemplated
the future. If the slave was over 18, desire to have him as a procurator
was enough1, provided that the manumitter had more than one slavez.
I t is laid down, though not without some doubts, that the desire to have
the man as tutor was not enough: the reason assigned being that he
who needs a tutor is not fit to choose one3. The reason seems hardly
satisfactory. The enquiry into the sufficiency of the causa would
include an enquiry into the fitness of the man. The argument of the
text seems indeed to suppose that the cases in which manumission by
a minor was allowed were those in which even an immature mind was
able to decide, but it is obvious that this was not the principle a t all.
The truth is that for pupilli without testamentary or statutory tutores
the law provided another well-known method of appointment.
A common and much discussed causa was intention to marry. To
make such a causa admissible i t was required by a Senatusconsult
(perhaps the one which dealt with fraus legi) that the minor should
swear to marry the woman within six months. If he did not so marry,
the manumission was null4, so that if she had a child in the meantime,
its status was in suspense till the marriage or the expiration of the six
monthss. There were obvious limitations on this causa. Not more than
one could be freed for this purpose, and the manumitter must be of a
class a member of which might reasonably marry a libertina6. That the
woman might marry a third person was no causa, and if no other was
shewn, then, even though, e.g. on divorce by the third party, the minor
married her within the six months, this did not save the manumission :
i t was simply void, and could not be saved by an ex post facto causa7.
A woinan freed matrimorlii causa could not refiise8 or marry any
other without the manumitter's renunciation of his right0. I t is said
that she could not divorce, but this is contrary to the Roman conception
of marriage, and the rule, as Julian says, really means that if she did
divorce, she could not marry anyone else. No doubt the patron could
divorce herx0.
1 40. 2. 13. The Institutes make it 17, the minimum age forpostulatio in iure: our text may
mean, having entered on his 18th year.
Ibid. The language of this text does not shew whether this rule was confined to this case
or not. It is a juriatic rule probably more accurately expressed as being that if he was the only
slave a specially strong causa would be needed.

40. 2. 25.
4 40. 2. 13.
40. 2. 19.
40. 2. 20. 2. Spado could free matri~noniicausa as he could marry: castratus could not,
23.3.39.1; 40.2.14.1.
7 40. 9. 21. Common owners could not free matemonii causa: as to the share of one this
was for.marriage to a third person which was not enough, 40. 2.15. 4. The technical &fficulty
8

5

6

was easily overcome.
23. 2. 29.

9

23. 2. 51.

It must be remembered that there was no manumission at all unless the minor
married her within six months. She was of course not so bound if he was under a fc. to free
her, 23. 2. 50. As to the rule iu case of acquisition rt manumittatrr or purchase suis nummis,
see 23. 2. 45, and post, Ch. xxvxr.
lo 24.2.10,ll.
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A woman could free on most of these causae, but not, it seems,
rnatrimonii causa, unless she was a liberta, and a slave, e.9. a fellowslave, had been left to her for this purpose1.
There are other cawae of s totally different nature which need
separate treatment. If a minor was instituted heres on condition of
freeing a certain slave, this was a sufficient causa : his iudicium was not
in question2. If a slave was conveyed to a man ut manumittatur,
whether gratuitously or for a price, i t was provided by Marcus Aurelius,
about A.D. 178, that the man should become free, though nothing was
done, by the effect of the dispositionS. I t is clear therefore that if he was
so delivered to a minor, there was no need for the minor to shew causa,
since he could not help the freedom. Accordingly we are told in two texts
by Papinian and Ulpian dealing with donatio ut manumittatur, that there
was no reason to shew cause4. But another text of Ulpian says6 that
where the slave was so given, either for nothing or for a price, the minor
might prove by way of causa, either the lex donationis, or the intent of
the transferor, otherwise shewn. If there was a price, there was obvious
reason for shewing the causa, since it might involve a loss, but the text
expressly covers also the case of donatio. The texts may perhaps be
harmonised on the supposition that the expression causae probatio is
here used untechnically, and the meaning is that where the manumitter
is under 20, the Praetor presiding will require to be satisfied of the
circumstances, and the matter can be referred over to the consilium, if
need be, as in the case of sale for a price6. I n the analogous case of a
slave suis nummis emptzis, there was a rule, a little earlier in origin,
that if not freed he could apply to the Court and get an order directing
the holder to free him'. We are told that this constitution applied
even though the owner were a minors. We are not told whether if the
minor proceeded to free he must prove the causa, but from the argument of Papinian in the case last discussed9 i t is to be presumed that
he must, since the liberty would not take effect of itself.
Another analogous case is that of jdeicommissum. Here there are
distinct cases. We are told that a minor could not free by direct gift
by will, but that he could do so by fideicommissum, and that the gift
would be valid, if the man was one as to whom the minor could have
shewn cause, if he had freed inter ~ i v o s ' ~ We
.
are not told that the
adult fiduciarius must shew cause, and, indeed, the form of the texts is
opposed to this. He had a perfect right to free, and the transfer to
s Post, Ch. xxvrx.
a 40. 2. 15. pr.
40. 2. 14. 1, 20. 3.
5 40. 2. 16. 1.
40. 1. 20.pr.; 40. 2. 20. 1.
7 post, ~ h xxvxr.
.
6 So apparently A. Faber, Jurispr. Scient. 267 sq.
9 40.1.20. p.
8 40. 1. 4. 8.
10 40. 5. 4. 1 8 ; C. 6. 21. 4. 2 ; 7. 4. 5. I t is possible on the form of the texts that the
1
4

authorisation to free, if cause could have been shewn, is due to Justinian.
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him could not be regarded as null as i t could inter vivosl. If, however,
the slave attempted to put in operation the conlpulsory machinery, he
would have to satisfy the court that a causa existed. Another case is
that of a fideicommissum of liberty imposed on a minor. Here we are
told by Papiniana, consistently with his view in the case of a slave
donatus ut manumittatur, that the minor must prove the causa. I n this
case the man would not become free ipso facto without the intervention
of a magisterial decree.
I t has already been noted that the presence of causa nullified the
statutory defect. Accordingly it justified some of those acts, by a minor,
manumittendi causa, which without it were void. Thus a minor with
causa could convey his part to the co-owner for manumission, though
he could not without3. But the existence of causa did not do away with
restrictions independent of the lex Aelia Sentia. Thus an infans could
not free, whatever his causa was, for he could not be authorised and his
tutor could not free. A pupillus not infans could however free, tutore
auctore, but not, says Paul, so that the peculium passed4.

11. The slave must be over 30 or he does not become a civis5.
There can be no doubt that the lex Aelia Sentia went as far as this:
whether it went further and defined a slave freed under 30 as a latin
is uncertain. The answer depends on the relative dates of' the two
leges. I f the lex Iunia was the later, the lex Aelia probably placed such
persons in the same position as those informally freeda. The effect of
causa is exactly as in the last case, i.e. if the man were freed windicta,
after cause approved, he became a civis'. There is however some difficulty as to what happened if there were no causa.. If he was manumitted
by will directly, he became a latin: there could be no question of causas.
So too there is no sign of causa in relation to manumission censu. If
the man was over 30 he became a civis : if he was not i t was presumably void3. But the point is unimportant, for when these texts were
written, the census was long obsolete in practice. If the manumission
was informal, the man could not be a civis in any case, so that proof of
causa would serve no purpose. UTe have seen that a man under 20
1 Ante, p. 538.
2 40. 1. 10. 1 ; Pap. Resp. 9. 5 (Kruger) may refer to this case or to the slave under 30.
40. 2. 20. pr. (where the 20 is correct, as the text is dealing with restitutio in integnrm) is not in
conflict. Ulpiarl means that the proof of the f c . is a simple matter, and that is all that the
consilium has to consider.
40. 9. 16. 1, iuimaterially altered. A minor who has bought ut manuntittatur or is under a
f c . to free can alienate to another with a direction to free, 40. 9 . 1 6 . p r . , see ante, pp. 524, 538.
4 40. 2 . 24. The tutor could ~ i o in
t general authorise a donatio. Accarias, PrBcis, $ 148.
5 G. 1. 18; Ulp. l..Y2.
Vangerow (op. cit. 17 s q ) shews (citing G. 1 . 17, 18, 29, 3 1 ; Ulp. 1 .
1 2 ; Fr. Dos. 1 7 ; Tlieophil. 1. 5 ; C. 7 . 15. 2) that
rule of the texts is that the man does not
become a cicis, ]lot that the ma~iumissionis void.
6 i.e. in libevtate, ante, p. 446.
7 G . 1. 1 8 ; Ulp. 1. 1'2 ; Fr. Dos. 17.
8 fiid.; G . 1. 17.
Fr. Dos. 17.
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could not give liberty even by way of postponed fideicomntissuml. The
same reason does not apply here, and we are told2 that a direct or fideicommissary gift of liberty to take effect when the man reached 30 was
valid. The distinction shews that the reason for refusing civitas to
slaves freed under 30 was not that till that age it was not possible to
be sure of their fitness, but that till that age they were not fit to be
with the responsibilities of citizenship.
The effect of manumission vindicta sine consilio is not clear: the
only text on the matter is corrupt. As i t stands i t tells us that (lex?)
sine consilio manumissum Caesaris servum manere putat3. This is absurd.
He cannot manere what tie has not been. Nor is there any reason why
he should become the property of Caesar: a derelictio would not have this
effect, but would leave hinl res nullius, and manumission, which leaves
the manumitter patronus, is much less than that4. The text does not
say who putat: i t must presumably be the lex which is the subject of
the preceding and the following sentences. To say that a lex putat in a
text which is setting forth its provisions is perhaps unexampleds. Of
the many suggestions for emendation6, the old one that the word was
originally the name of some jurist is the most plausible. To make this
sort of emendation rational i t must be assumed that in early law, a t
least in the opinion of some jurists, manumission vindicta could not
make a man a latin: it must be civitas or nothing. There are some
circumstances which tend to make this possible. No specific case of
manumission vindicta giving latinity can be found in classical texts,
and though some are mentioned in Justinian's constitution7 abolishing
latinity, they all seem to be instances of that mass of legislation and
practice, creative of latinity, which he tells us overlay the ancient law,
and of which, as be also tells us, he was a t pains to remove the tracess.
Moreover manumission vindicta is an actus legitimus of extreme antiquity,
and for this reason may have been regarded as a nullity if not completely
operativeQ. However this may be, it is probable that practice early
C. 7 . 4. 5.
G . 2. 276 ; 10. 2. 39. 2 ; 40. 4. 38. 1 ; 40. 7. 13. 5 ; 34. 5 . 2 9 ; cited by Vangerow, op. cit. 38.
a Ulp. 1 . 12.
4 I t may make him servus sine domino (Fr. Doe. ll), but that is not quite the same thing.
6 The expression does occur, but not apparently as a reference to an explicit provision.
See
40. 7 . 25 and Cicero, de Rep. 4 , cited Vangerow, op. cit. 25.
6 Among them are: to omit Caesa+
to substitute Senatus (suggesting regulation by Sc.), to
substitute the name of a lez. These Vangerow cites and rejects on what seem adequate grounds
(op. cit. 2 5 s )
He also rejects the suggestion of the name of a jurlst (Casslus; Caelius
Babinus) on Tess couvinciug grounds. H e treats the whole clause as a gloss. H e considers
that the act, as it shews intention to free, is an informalmanumission. Th!s ignores the probable
view that not every declaration makes the man free, but only one which comes within the
conceptioils inter amicos or per epistolam. Ante, p. 446. He also urges that the statutory bar
to its giving civitas ought not to have prevented it from producing other effects. See also
Briiger, ad h. 1. Schneider thlnks the text rational as it stands (Z. S. S. 6 . 189; 7 . 31 sqq.), but
see IILilder, Z. S. S. 6 . 205sqq.; 7. 4489. Justinian deala with this case apart from the other
1 C. 7 . 6 . 6 , 7 .
cases of latinity, C. 7 . 15. 2.
8 The hypothesis of later legislation might account for the obscure texts as to seruus
pignevaticius and fructua&,post, pp. 574, 579.
9 Cp. 50. 17. 7 7 ; see App. m.
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developed disregarding these considerations, and from t h e generality
of Gaius' language in connexion with anniculi probatiol, i t seems
possible that for him both formal and informal modes were on the
same level, as to the present point.

dediticius.
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111. Manumission in fraud of creditors or patron is void.
This will be dealt with fully in the law of Justinian's time. Here i t
is enough to state a few general rules. The rule applied to peregrine
manumitters though the other parts of the lex did nota. The manumission was absolutely void3.
A manumission was fraudulent if the manumitter was, and knew
himself to be, insolvent either before or as a result of the manumission,
and it must be shewn that the creditors actually were injured" Thus
a manumission was not in fraud of creditors if the manumitter had a
maritime venture under way, which a t the time had become a total loss,
though he did not know it5.
Fraud on the patron would occur for instance if a libertus made it
impossible for himself to render the due aids and services, or if a dying
latin freed his slaves, or if a civis libertus did so when he had no
children. We are, however, without any direct information as to this
rule, and can only argue by analogy from the rules as to alienations in
fraud of patron6. The rule as to the patron does not recur under
Justinian's law and even traces of i t are hardly discoverable7. There
are very few references to i t even in the classical law.
IV. Certain slaves beconie on manumission dediticii.
These were slaves who had been punished by their master with
chains or branding or imprisonment, or had been tortured for wrongdoing, and convicted or made to fight with wild beasts. On manumission they were in numero dediticiorum, no matter how formal the
manumission, or how complete the capacity of all parties in other
respects8. This type was a mere addition to a pre-existing class, the
dediticii, with whose origin we are not concerned.
The different possibilities as to form of manumission make some
difficulty in this connexion. I n the case of will the matter is plain, but
i t is clear that the manumission might be inter vivosg. If i t was formal
and subject to no defect but the badness of the slave, he became a
2 0. 1. 47.
Prohibet lez, Ulp. 1. 1 5 ; obstat libertati, vetat, Fr. Dos. 1 6 ; nil agit, liben' non jfunt, 0. 1.
See further, post, p. 563.
4 In.1. 6 . 3 ; C. 7.11. 1.
No merit of the slave would save the gift if creditors suffered,
I
). 2.1.
".
40.9. 10.
6 P. 3. 3 ; D. 38.5.
1 40. 12. 9. 2. See Bodemeyer, op. cit., 22.
a 0. 1 . 1 3 ; Ulp. 1 . 5, 11.
9 0. 1 . 1 5 ; Ulp. 1. 11.

1
8

Q. 1. 29-31, see also 0. 1.18.

37, 47.
dn

Persons in numero Dediticiorum
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B u t the manumission might be such as to have made
the man a latin apart from his defect. I f and when the view was
adopted, that manumission vindicta need not make the man a civisl,
there was no difficulty in t h e case of manumission vindicta of one under
30, sine causa. B u t informal manumission creates a dilemma. If the
lex Aelia makes him a dediticius and the lex Iunia is later, it follows
that the rascal would be free, though a dediticius, while the honest man
would be still a slave, though in libertate. The difficulty does not exist
if the lex Iunia is the earlier. On the other view, the solution of
Vangerow2 may be stated, that the lex Aelia Sentia applied its rule as
to dediticii only to formal manumissions, and that its extension to all
forms was due to a later Senatusconsult. But this is rather heroic in
view of the texts which say that for this purpose the lex Aelia did not
distinguish between the formsa. I t involves the further corollary that
slave
after the lex Aelia the informal manumission of such a degraded
was a nullity, since i t is clear that the lex Iunia gave latinity to all4 who
were protected by the Praetor. This is in itself not improbable, for, as
Vangerow remarks, they would be just the persons to whom the Praetor
might refuse his protection. But the texts give no hint of all this and
much of i t is, as we have seen, in contradiction with them. On the
whole evidence the view that the lex Iunia was the earliest seems to be
the most probable.
Their position was carefully defined. They were incapable of civitas,
and thus, for instance, if they satisfied all the rules of erroris causae
probatio, though the other effects of the rule were produced, the
deditician member of the union remained a dediticius6. They had no
testamenti factio of any kind. They could neither make wills nor take
under them6. Their property reverted to their patron on their death
under rules which hardly concern us, but which seem to have been
obscurely stated in the lex7. I t appears to have provided that the bona
were to go as if they had not been dediticii8. This might mean "as if
they were still slaves." But i t was construed as meaning "as if they
had not suffered from t h e defect which made them dediticii." This
interpretation, however, itself needed limitation. As i t stands i t would
make the goods go as those of a latin in some cases and as those of a
ciwis in the others. But this would be to give a right to the children, as
well as a right of testation. Neither of these existed, and the rule of t h e
classical jurists was that the goods were to go to the patron in any case,
a s those of a latin, if the man would have been a latin but for his offence,
9
cit. 1 3 ; Wlassak, 2. S. S. 28. 57 sqq.
Ante, p. 543.
4 g . 3 . 56, cit. Vangerow, loc. cit.
a G. 1. 1 5 ; 3. 7 6 ; Ulp. 1. 11.
6 Q. 1 . 2 5 ; Ulp. 20. 1 4 ; 22. 2 .
6 0. 1. 15,26, 67, 68.
See as to these Schneider, Z. S. S. 6.1988qq.
7 0. 3. 74--76.
8 A8 to this fonn see the Berlin Ekagment, printed in Collectio lib. inris anteinst., 3. 299.
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otherwise as those of a civis. I n the first case this would be a reversion
of peoulium, in the other i t would be a succession, the distinction being
important in many ways1.
If they stayed, or dwelt, within 100 miles of Rome, they were sold
into perpetual slavery beyond that limit, and if then freed they became,
so Gaius tells us, servi populi Romuni. Though Gaius seems to say
that these detailed provisions are in the lex Aelia Sentis, this is not the
necessary meaning of his words, and there may have been senat~consult~?
The disabilities resulting from this degradation are very grave, and
Paul shews that very definite rules were laid down as to the case3 in
which i t took effect. Thus torture without confession was no bar to
complete liberty, nor was punishment by one under a jideicommissum to
free, since he could not make the position of the slave worse. Nor, for
the same reason, was punishment by one of two owners, or by pledgee
or pledgor of the slave, or by a master who was insane or a pupillus,
But punishment by a subordinate whose act was authorised or ratified
was enough. Here, however, if the master knew that the man was
innocent, a t any time before the punishment was actually inflicted, the
facts would not be a bar to future complete liberty3.
None of these four restrictions applied, not even the last, in a case
of manumission by will to provide a necessarius heres to an insolventd, in
order to avoid intestacy resulting from refusal of the heres to enter. We
have already discussed the general principles of the law as to these
heredes necessarii6,and a word or two here will suffice. The privilege
was strictly and narrowly construed. If any other heres entered, the gift
to the slave was not saved6, and it was only against the restrictions of
the lex Aelia Sentia that the exception held good7.

Slaves were very numerous in the Augustan age-an individual
civis sometimes owned thousands-a state of things very different from
that existing in earlier days, if tradition is to be believedo. It was a
natural consequence that manumission became frequent. I t appears
indeed that the number of libertini became a public danger. Manumission by will was the most common, as i t cost the owner nothing, and
ensured the attendance of a number of grateful liberti a t his funeral.
The result was an undesirable increase in the number of libertini, and
G. 3.64-70.
G. 1 . 2 7 ; 1.160.
P. 4. 12. 3-4. That children of dediticii could become cives appears from the rules of
erroris causaeprobatio, G. 1.26,67,68. Aa not subject to the special disabilities of their mother
they were presumably on the same level as ordinaryperegrini of the region. See Ulp. 22. 2.
4 G . 1 . 2 1 ; Ulp.1.14; I n . 1 . 6 . 1 ; 17.6.27.1; D . 4 0 . 4 . 2 7 .
Ante, pp. 505 sqq.
6 ~ l p 1.14.
.
1 28. 5. 84.pr.
8 See Ikfitteis, Z. 6. 8 . 27. 357.
9 See the cases mentioned in Apnleins, Apol. 17. See also Wallon, q.cit. 2. Ch. m.
1
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l
to heredes. The lex Fufia Caninia was passed to check
the evil. It provided that a man with 2 slaves could free both by his
will, with 2 to 10, one half, with 10 to 30, one third, with 30 to 100, one
fourth, with 100 to 500, one fifth, and never more than a hundredl. The
in each case is called the legitimus numerus2. The 1ex further

,

P,,ided that the power of manumission was never to be diminished by
an increase in the number of slaves3. If more than the right number
were freed, only the earlier, up to the legitimzls numerus were free'.
T~ prevent evasion the lex required that they should be freed nominathe sc. Orphitianum provided that a clear description would do
as well, if there were no ambiguity, for instance, "my cook," if there
were only one, or "whoever shall be born of such and such an ancillae."
1f the gift broke this rule, e.g. a gift of freedom to "all my slaves," the
whole gift was void7. So also if the names were written in a circle in
such a way that i t was in~possibleto say which came first, the whole
,m declared void under a provision of t h e lez annulling quae i n fraudem
&us facta sint. Other similar attempts to evade the lex were met by
senatusconsultas, which have, however, left little trace. There may be,
indeed,one case. The lex applied only to manumission by will or codicils,
and Gaius tells us that i t left manumission vindicta, censu, and inter
amicos quite freelo. His epitomator makes a similar remark, substituting i n ecclesiis aut ante consulem aut per epistolam aut inter amicos,
but he adds that if a man on the point of death freed a number of slaves
inter vivos, in fraudem legis, the manumissions were valid only up to the
legitimus numerusl1. Perhaps this is the effect of a Senatusconsultl2.
In calculating the number of slaves, fugitive slaves were taken into
account, a rule for which Paul finds i t necessary to give the reason that
such slaves are still possessed by their owner13. We are nowhere told
how common slaves were reckoned. As the common owners' rights in
the slave were in nearly every case pro parte14, it is probable that the
slave counted only as a fraction.
None of these texts applies the rule in express terms to fideicommissary gifts, and the enactment by which Justinian repeals the l e ~
Fufia Caninial~is rather ambiguous. I t is plain, however, that unless it
did apply to them i t must have been nearly nugatory, and Paul, dealing
G . 1 . 4 3 P . 4 . 1 4 . 4 ; Ulp.1.24.

a P. 4. I. 16.

G. 1. 45 ; Ulp. 1.24.

a mAn with 30 to 43 could free 10. With 44 he could free 11.
' e.g.
G. 1. 46; G . Ep. 1. 2. 2. Liberties in a codicil were treated as subsequent to those in a
will,though the will were later, since they owed their validity to the will, P. 4.14.2.

6 P. 4.14. 1.
ulp. 1. 25; P. 4. 14. 1.
8 G. 1. 46.
G. Ep. 1 . 2 . 2 .
l1 G . Ep. 1. 2. 1.
10 G. 1. 44.
G. 1. 44; P. 4.14. 1.
la Probably later than Gaius. The text limits the rule to the ,case in which the master is
already ill (of the malady of which he dies): probably no other evldence was needed to prove
frcws legi, G. Ep. 1. 2. 3 4.
l3 P. 4. 14. 3. ~ u s c d k e
(ad h . 1.) points out that the lez says habet.
l4 Ante, p. 379.
l.5 C. 7. 3.1.
@

Sotcrces of Latinity
with this lex, gives, as an illustrative case, qui ex ea ancilla nasceturl
which could have been effective only as a jideicommissum, I t has bee;
suggested2 that as a t the time of the enactment &leicomrnissa were
novelties, it probably did not apply to them a t first, but was made to do
so by one of the senatz~sconsulta to which Gaius refers. The writer
notes that the various senatusconsulta affecting fideicommissary gifts of
liberty do not begin till the time of Hadrian. He thinks that Justinian'a
-enactment3, abolishing the rule, is clear for its application to $fideicommissa in later law, and he cites a text of Paul4 in the Digest which
seems to shew that it applied in the time of Neratius. There seems
little reason to suppose a Senatusconsult: such a case would be well
within a possible juristic interpretation of the prohibition of fraud
contained in the lex. And the language of Paul's text is much in favour
of this view:
Before passing to the law of Justinian, i t may be well to discuss
shortly the circumstances under which the status of latinity could
arise6. The following list has no claim to completeness.
1. The slave informally freed by a competent do?ninus7. I t has
been shewn by Wlassak that the classical law knew of but two of these
modes, per epistolam and inter amicos, and that manumission i n convivio
is of much later introductions. He remarks also that there is nothing
in the form of the rule in the lex Iunia to prevent its application to
methods of later i~ltroduction~.The form of manumission inter anzicos
is not very precise. In one, the record of which has come down to uslo,
the witnesses do not sign and are not named. The transaction was in
Egypt and some of its provisions are coloured by Greek law", but there
is no reason to doubt that this was in conformity with Roman practice.
Hence the idea would naturally appear that any public manifestation of
intent sufficed. This accounts for the acceptance of manumission i n
convivio12,and the enactment of Justinian abolishing latinity gives other
instances of the same thing, such as declaring apud acta that he is a
son13,giving him or destroying the papers evidencing his slaveryl" and
1 P. 4 . 14. 1.
2 Bodemeyer, op. cit. 34.
8 C. 7. 3.1.
4 35. 1. 37.
6 Bodemeyer (op. cit. 33) considers whether the rule applied ti, soldiers' wills. He thinks the
rule as to naming did, as even a miles might not institute an incetta persolla, In. 2. 20. 25.
From 40. 4. 51 he thinks the main rule did not. It is not, however, clear that the centvrio is
freeing all his slaves. He remarks that 29. 1 . 29. 1 shews only that some restrlotlons applied,
not that this one did. The text looks altered, and it is possible that it is precisely this 2ex
which has been struck out, as repealed.
6 As to other legislative restnctions, see post, Ch. xxv., and as to iteratio, post, App. m.
For most of the following cases see Vangerow, Latini Iuniani, Capp. I, v.
1 G. 1. 1 7 ; Fr. Dos. 4 .
2. S. S . 26. 374,404; ante, p. 446.
s op. cit. 420.
lo Girard, Textes, Appendice.
11 Mitteis, Reichsr. und Volksr. Ssq
There was a money payment and the person who
provided it undertook not to claim t t e freedwoman as a slave. A right to keep her till
reimbursement is common in Greek documents. See, e.g., Dareste, Recueil des Inscr. Jurid.
Grecq. u. 263, 267, 274.
12 G. Ep. 1. 2.
18 C . 7 . 6 . 10.
14 C. 7 . 6 . 11.
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P
rhapsofalso
direction in
will that hethat
is to here
stand,i tpileatua,
a t the
grave
thethe
deceased1.
I t the
is observable
is indifferent
whether the direction is by the deceased or the heres. Justinian
that even if there was no intention to free but only to make a
false
of humanity, the men are to be cives, but in this case they
not have been latins in earlier law. I t may be added that the hs
Iunia required the manumission to be nominatim2,but all this means is
that the slaves must be evidenter denotatis.
2. A slave informally freed by a master under 20, with the approval
of the Consilium4.
3. A slave manumitted under 306.
4. A slave manumitted by his merely bonitary owner6. Neither
nor Ulpian enumerates the relevant cases of bonitary ownership :
the latter mentions, as an illustration, the typical case of a slave
= p i r e d by mere traditio. But the rule must have applied equally to
other cases of Praetorian ownership. Such would be the case of one
held by praetorian succession (bonorum possessio cum re), the case of a
slave ductus under a noxal action, that of one received under a decree of
missio i n possessionem, or a bonorum umditio. The case of a slave
handed over under a jideicommissum is no doubt on the same footing,
unless he was formally conveyed. The case of an owner i n i n t e g m
restitutus, in respect of a slave, might seem to be on the same level, since
i t is a praetorian remedy, contradictory of the civil law, and giving rise
to actiones fititiae and the like. But i t is clear that the Praetor
restored the old state of things so far as possible, so that in this case
such a reconveyance would be compelled (either o&io iudicis or by the
Praetor himself in those cases in which he carried out the restitutio) as
would restore the quiritary ownership7.
5. By an edict of Claudius a slave cast out because of sickness
became free and a latin, provided the master publice ejected him and,
having the means, took no steps to have him looked after or sent to a
hospitals.
6. If a slave had brought a causa liberalis against his master and
lost, and the price of the slave was paid to his master by an outsider to
secure his manumissionO, the slave, on manumission, became only a latin,
as a sort of punishmentlo. The date of this is not known: Justinian
credits it to antiquitas. It must have been express enactment.
7. I f an ancilla was married by her dominus to a freeman, with a
dos, she became a latin. This may be no more than a case of informal
See ante, p. 460, andpost, p. 556.
G. 1 . 1 7 . Ulp. 1. 12.
14.2.g.i,lo.l;4.4.24.4.
Post, p. 640.

a Ulp. 1. l o ; Wlassak, loc. cit.
4 G. 1. 41.
6 G. 1. 3 5 , 1 6 7 ; Ulp. 1 . 1 6 ; 22. 8.
8 C . 7 . 6 . 3 ; ante, p. 36.
10 C. 7 . 6 . 8.
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manumission. Justinian made it give citizenship1, as such manumissioo
did. But the rule may have also covered the case of fraud.
8. Where an ancilla was sold with a condition against prostitotion,
but was nevertheless prostituted by the buyer, or where there was a
condition for re-seizure in the event of prostitution, and her old owner
did so seize her, and himself prostituted her, she became free and
a latin2.
9. A libertus ingratus under the conditions already discusseds.
10. If a testator has given a slave liberty, conditionally, and while
the condition is still pendent the extraneus heres frees him, he becomes
only a latin4. The text refers only to extraneus heres: probably a sum
heres, whose the slave was apart from the will, might ignore the
restrictive effect of the condition" The date of our rule is not known:
P o m p o n i u s ~ u o t e sOctavenus as holding that if one freed a slave by
will conditionally, and expressed the desire that the heres should not
free the slave pending the condition, this direction was of no force.
From this it has been inferred that our rule is as old as the first century
of the Empire.
11. A liberta who cohabited with a servus alienus without her
patron's knowledge was enslaved, and became only a latin if freed by
him
12. Slaves who detected rape were under certain circumstances
made latins by Constantine. Justinian gave them ciwitass.
13. A freewoman, sciens vel ignara, cohabiting with a slave of the
Fisc, remained free under a provision of Constantine, but the children
of the union were latinso.
There remain several cases of a doubtful kind.
14. Where a person was freed formally with an expression of intent
that he should be only a latin, the effect seems to have been doubtful.
'Justinian enacts that such expressions are to have no effectlo.
15. The sc. Silanianum may have contained a case, to be discussed
later ll.
16. A pledged slave could not be freed12. But, on a text, which is
imperfect, most editors seem agreed that he became a latin if so freed,
a t least when the debt was paid13. But Justinian does not mention this
case in his general enactment14.

' C.C. 7Th.
. 6. 9.
2. 22. 1; ante, p. 423.
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a C. 7. 6. 4; ante, p. 70; post, p. 603.

C. 7. 6. 7. Other texts imply a power in the heres to free, e.g. 28. 5. 3. 3; 40. 4. 61 ; 40. 7.
3. 15, ete. See post, p. 586.
4. 3. 32.
6 40. 4. 61. 2 ;'post,p. 586.
7 Ante, p. 416; post, p. 553.
8 C. Th. 9.24.1. There were probably other cases of the same type,post, p. 598; C. 7. 13. 3.
g C. Th. 4. 12. 3 ; ante, p. 417.
'0 C. 7. 6. 6.
11 Post, p. 602.
'2 Post, p. 573.
13 Fr. Dos. 16. See Kriiger and Hnschke, ad lac.
l4 C. 7. 6.
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17. ~f a woman freed a slave without her tutor's auctoritas, this was
not valid. But if auctoritos was given a t the time an informal letter of
manumission was written, it was held and finally decreed that this
should sufficel. The text is obscure and may refer only to formal
,anumission, in which the tutor, though not present a t the formal act of
manumission, had been present and assenting when the mistress wrote
a letter to the slave declaring her intention, but it is usually taken to
mean that an informal manumission was good, and made the slave a
latin, even though the tutor gave auctoritas only when the letter was
had altered his mind when it was received2. The latter
written,
.ieW better fits the words of the text.
18. If a slave was under usufruct he could not be freed. A certain
truncated text on the matter is commonly taken to mean that though
the owner could not free the man windicta, still, if he did go through t h e
form, the man became a latin when the usufruct endedg.
19. I t was a standing rule of manumissions that a manumissor
could not give the slave he freed a better status than his own: i t may
be presumed therefore that a man freed by a Junian latin was himself a
Junian latin4.
20. If a slave was freed conditionally by will, he did not become a
statuliber till the heir entered. We are told, however, that if he was
usucapted, in the meantime, the Praetor would protect his liberty5. I n
another text i t is said that his spes libertatis is restored favore sui6.
The language of the first text has led to the suggestion that the slave,
on the satisfaction, became a Iatin7. This seems improbable : i t is
hardly consistent with the language of the other text. The help of the
Praetor is referred to in other cases where the slave became a civiss, and
the difficulty resulting from the fact that when the heres entered the
man was the property of another would suggest rather a jdeicommissum
than resulting latinity. But in fact the difficulty was disregarded

favore libertatis.
Hnschke, Kriiger, ad loe.
' Fr. Dos. 15. See Ulp. 1. 19 ; C.a B'Gckig,
6. 61. 8. 7; C. 7. 15. 1, andpost, P. 679.
Fr. Doe. 11.
5.55.1.
' Guard, Manuel, 123, andpost, p.7 A.594.Faber, Coniect. 16.40.
10, eit. Bodemeyer, op. eit. 49.
5

40. 7. 9. 3.
Thna in the two texts last cited it is said that the Praetor will protect in other cases where
there can be no snggestion of latinity.
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CHAPTER XXIV.
MANUMISSION UNDER JUSTINIANI.

MANY of Justinian's changes, not directly concerned with the law
of manumission, had, indirectly, great effect upon it. I t may be as
well to enumerate the chief of these changes before stating the law
systematically. H e abolished the distinction between quiritary and
bonitary ownershipa. He repealed the sc. Claudianum, with its connected legislations. He abolished the classes of latini and dediticii4
(thereby doing away with the rule that the slave must be 305, and
with the restrictions as to criminal slaves who were freed), and he
repealed the lex Fufia Caniniaa.
The rules in his time may be stated thus.
A. FORM.Census is gone. Tindicta remains, having long since
ceased to be, if i t ever was in any reasonable sense, a judicial process.
Manumission i n ecclesiis still continues7. Manumission by will of
course still remains. The general effect of legislation of the later
Empire having been to abolish the praetorian will, the question
whether freedom can be given by it is obsolete. The place in the
will is now immateriala. Implied gifts are more freely recognised.
Whatever may have been the earlier law it is now clear that appointment of sewus proprius, as tutor, implies a direct gift of libertyg. The
rule is subject to some obvious restrictions. Thus, as it turns on an
implication of intent, the rule does not apply where the facts negative
this intent, e.g. where the testator thought the slave freelo. And where
the slave is appointed cum liber erit, the appointment is a mere nullity.
Conversely the appointment of servus alienus without such words is a
mere nullity", though there is one text which seems to say that the
condition will be implied and even that such a gift amounts to a fideicommissary gift of liberty 12.
1 Many rules being common to Justinian and the classical law, convenience has decided the
question which should be discussed here and in earlier chapters. The same consideration
accounts for some re~etition.
2 C. 7. 25.
*
3 In. 3. 12.
4 C. 7. 5, 6 ; In. 1. 5. 3. He remarks that dediticii have disappeared already in practice.
6 C. 7. 15. 2.
8 C. 7. 3 ; In. 1. 7.
C. 7. 15. 2.
8 In. 2. 20. 34.
9 Ante, p. 463. The chief text (26. 2. 32. 2) gives liberty at once but delays the tutela till the
libertus is 25. This is due to Justinian, but how far the alteration goes is uncertain.
10 26. 2. 22.
l1 In. 1. 14. 1.
l2 26. 2. 10. 4 ; ante, p. 463.
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lnthe same way a gift of the hereditas to servus proprius implies, in
Justinianls time, a gift of liberty1. Thus where a slave is instituted
with a gift of liberty, and, in the same will, the gift of liberty is adeemed,
this cannot be construed as taking away the institution, for it is a rule
of law that a hereditas cannot be adeemed. The institution stands
good, and this implies a gift of liberty, so that the slave takes the
inheritance, with libertya. Justinian bases his rules on a presumption
of intention, but he is hardly logical, for although a legacy to a man
cannot take effect unless he is free, he does not allow a gift of liberty
to be inferred from a legacys. The fact is that the inference from
another gift is not accepted unless in addition to the benefit to the
slave, and favor libertatis, there is also some other public interest to be
protected. In the case of institution, there is intestacy to be avoided:
in the case of tutela there is the interest of the ward.
An inference from a form of words not amounting to a formal express
gift is on another footing. Here the intent must be absolutely clear.
Thus the words, i n libertate esse iussi, do not sufice4. And mere intent
to free is not manumission. Thus where it was clear that certain slaves
were destined to look after a temple about to be built, if they were not
actually freed they were the property of the heress.
The refusal of classical law to make irnplications left room for many
doubts, nor were these removed as a matter of course by the mere
admission of such implications. Accordingly Justinian finds i t necessary
to settle a number of doubts by express provision. I t is not to be
expected that any clear principle shall be discovered in relation to these
numerous specific decisions on points of detail and construction, but
they must be set forth as illustrative of the manner and tendency of his
changes. Where the institution was in a will and the liberty in a
codicil, the ancients had doubted, since the institution would not have
been good without the gift of liberty, and as this was in a codicil
there was in effect a gift of the hereditas by codicil. Both are now to
be gooda. Where A made his child heres and freed a slave, and then
made a pupillary substitution in favour of the slave without any gift of
liberty, the ancients had doubted, as the institution and the liberty
were in different grades. Justinian declares that the slave is heres
~ecessarius7. A made two heredes: one was his slave, but had no gift
of liberty. He then left the slave to a third party. The ancients
doubted as to the result, whatever the order of the gifts. Justinian
' h . 1 . 6 . 2 ; C.6.27.5.1.
2 28. 2. 13. 1.
34. 4. 20, except in a soldier's will, in which even a conditional legacy auffices, 29. 1. 40.
1, 2. Justinian provides that though the legacy does not imply liberty the heres must give the
thing to the slave: apparently it is to go to thepeculium, C. 6. 27.5. 2.
* Except in a soldier's will, 40. 4. 49.
3 40. 12. 35.
C. 6. 27. 5. 1 d.
7 C. 6. 27. 4 ; ante, p. 509.
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directs that the institution is to take effect notwithstanding the legacyl.
If a slave was left as a legacy, and, later in the will, there was a pupill
&ry
substitution in his favour without a gift of liberty, the effect was
doubtful. Justinian decides that the legacy is in suspense, till it is
clear whether the substitution takes effect or not, which is the view that
had formerly been held where the substitution had been accompanied
by a gift of liberty! A servus proprius is instituted pure and given
liberty under a condition. If i t is in his power and lie fails to satisfy
it, he loses both: if it is not in his power and is not satisfied, he is to be
free nevertheless, but not to have the hereditas unless the estate is
insolvent, in which case he is heres necessariuss. The reading of the
condition into both gifts presents no difficulty : i t was the settled rule'.
But the reading i t out again from the gift of liberty, in connexion with
which it is expressed, is an illogical piece of favor libertatis, due to
Justinian.
Fideicommissary and direct gifts can now be made to unborn persons,
so that they shall be born free, and, if there are twins or more, all will
be free5. The latter part of the rule does not look very rational: we
should have expected the first born to be free6.
As to the informal modes, Justinian legislates elaborately. He
enacts that some shall be valid with witnesses, others without, and the
rest shall be void7. Those valid are to have the same effect as manumission vindida and are legitimi modes. Those allowed with witnesses
are :
1. Per epistolam, five witnesses writing their names on the letter,
quasi ex imitatione codicillorum. If the slave is absent the letter makes
him free only when he receives its.
2. Inter amicos, also with five witnesses in imitation of a codicil.
The act must be formally recorded by the master, and the slave must
get the testimony signed by the five witnesses, and also by publica
persona, i.e. a tabellio9.
3. Formally recording the slave as a son, apud acta, involving of
course an official witness10. We have seen that in this and the other case
now to be stated, latinity had resulted, though probably not in classical
law ll.
4. Giving to the slave, or destroying, in the presence of five
witnesses, the papers evidencing his slavery12.
6 . 27. 5 . pr.
2 C. 6 . 27. 5. 3 ; ante, p. 468.
Ante, p. 468.
C . 6 . 27. 6 .
C . 7 . 4 . 14: ante. o. 476. As to direction to heres to choose and free slaves and his
do so, post, p'. 610.'
6 The exact meaning of Justinian's rule is discu~sedlater. Seepost, p. 557.
9 C . 7 . 6 . 2.
8 41.2.38.pr.; C . 7 . 6 . 1 .
7 C. 7.6.
12 C . 7 . 6 . 11.
10 C . 7 . 6 . 1 0 ; h . 1 . 1 1 . 1 2 .
11 Ante, p. 548.
1C.
8
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Other informal modes allowed were1 :
5 . ~f by order of the deceased or of the heres they stand around
+,he
funeral couch, or walk in the funeral procession, pileati, i.e., wearing
-the cap of libertyz.
fi
~f
in marriage
- to a freeman with a dosS.
V.
-- a slave woman is given
r, +,he
other
cases,
apart
from
informal
manumission, in which
---latinity had been conferred4, civitas was now to result.
-

B. EFFECTAND REQUIREMENTS.
1 manumission makes the slave a civis, and a declaration
1. ~ 1 valid
that a slave freed is to be a latin is to have no effect5.

11. The master must be 20 years of age. To this rule there are,
however, some exceptions.
( a ) A slave may be made necessarius heres if the master is 149
(b) A minor may free vindicta before the consilium for a cause
approved by that body. An impubes needs auctoritas tutoris7.
( c ) Justinian allows i t to be done by will a t 17, as a man could
make a will for all other purposes a t 14. This via media seems to be
adopted rather hastily. I t is not mentioned in the Digest or in the
Code, and i t is not long preserved, since in 549 i t is provided that a
man may free by will a t 14'.
( d ) The rule does not apply if the slave has been received inter
vivos, from a competent person, on a condition to nlanumitg.
I t will be observed that there is in Justinian's law no limit of age
in the case of the slave : he may be an infant, just as a mad slave may
be freed, though a mad dominus cannot freelo.
111. The consent of the slave is not needed. The principle is
expressed in the rule that an infans or a fi~riosus can be freed, and
Justinian lays down the general rule that a slave is not allowed to
refusell. This seems to conflict with the principle that ilavito benefiium
non daturl2. I t has been explained on the ground that it is a mere
release of a right over a thing, and analogous to releasing a bird, and as
being no more than the restoration of a "natural" state of thingslS.
But manumission is not dereliction, and to be a Roman citizen is hardly
The absence of the requirement of witnesses in these cases shews that they cover cases
where there was no intent to free : they are constructive manumissions.
a C. 7. 6 . 6 .
s ,".
h ".
t q
Statuliber freed by heres ertranercs pendenre conditione (h. t . 7 ) ; loser in a causa liberalis
afterwards freed (h. t . 8 ) , sick slave abandoned (h. t . 3 ) , slave freed under 30 ( C . 7 . 1 5 . 2 ) , ancilla
Prostituted co~itraryto condition (C. 7 . 6 . 4 ) , slave detecting rape ( C . 7. 13. 3 ) .
WC.
7 . 6. 6.
6 Ante, p. 546.
a n t e , P. 5 3 8 ; 4 0 . 9 . 2 7 . 1 .
In. 1. 6 . 7 ; Nov. 119. 2. At 17 a boy couldpostulare in iure.
As to this arld the analogous case of a fc: imposed on a minor, ante, PP. 538, 541.
lo 80. 1. 25, 26.
11 C . 7 . 2. 15. 2 a.
l2 50. 17. 69.
13 A. Faber, Jurisp. Pap. Scientia, 95, 188.
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IV. The manumission must be nmninotim2. The rule remains,
though the chief point of i t is destroyed by the repeal of the lez Fufia
Caninia. The survival of the rule is the more remarkable, in that its
existence is expressly set down by the classical writers to that leZ<
I t is somewhat confused with the rule that liberty cannot be given to
an incerta persona, which is itself based on the lex Fufia4. But this
wider rule has clearly disappeared in Justinian's law, a t least in analogous
applications5. Error in name is immaterial if there is no ambiguitye,
Thus the gift is void if there are several of the same name and there is
nothing to shew which it is7, and, in general, the gift is void for
uncertainty if i t is not clear who is meant8. It must be noted that the
case contemplated is one in which the testator appears to wish that a
particular one shall be free, but has not made it clear which he meant.
The case is different where the language is such as to cover either of
two, but i t is clear that the testator was indifferent as to which was
free. Such a case is that of a direction that either A or B is to be free.
Justinian tells us that the effect of this was much disputed among the
classical lawyers. Some held the gift null : some said both were free:
some said the first named was free, in any event. Others held that if
i t failed, as to the first, i t might take effect in favour of the second.
Justinian decides that both shall be free8, a decision which seems to
deserve the contempt which commentators have thrown on it. It has
been pointed outlo,however, that Justinian is only applying a rule which
had already developed-as a theory a t least-among the jurists, not
only for this case, but also for the case in which the heres has a choice
as to which he will free and dies without freeing either". A similar
case but avoiding the doubt is that in which the heir is directed to
choose among certain slaves. Here the heir has the
The only
point of interest is the question what fact is sufficient to determine the

Manurni~ionof unborn Persong
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choice, and entitle a particular man to his freedom'. An analogous
is that of a jdeicommissum, charged on a beneficiary, to free a
certain nUnlber of slaves. What is the effect where the gift is less than
the value of all the slaves ? UlpianLappears to decide that as many of
them must be freed as the amourrt will cover and then asks the question
,which ? The answer is rather in the manner of Tribonian. There is
to indicate any right of choice in anyone. But the text says
that the order in the will should determine. If this will not serve, the
matter is to be determined by lot, or by an arbitrium, on their merits.
~t is not to be left to the Praetor, lest suspicion rest on him, of ambitio
vel patin. I t is difficult to believe that this is Ulpian. Indeed it
would seem that in classical law the principles which we have already
discussed would require that he should be compelled to free them all,
even though they are worth more than the gift3.
Such a gift may be made in favour of an unborn person4. Here too
Justinian changed the law. The earlier law is not absolutely clear, but
on the whole, Paul's text is very strongly in favour of the possibility of
such gifts, by way of jdeiconzmissum5, and Justinian elsewhere6 states a
rule in terms which assume, as a matter of course, that such gifts were
possible in early law. The doubt which Justinian suggests in his
enactment7 dealing with the matter is perhaps not as to whether such
a gift could be made, but whether, if i t were made, the child was born
free. He enacts that both direct and fideiconlmissary gifts may be
made in favour of unborn persons, at least if conceived, and this whether
the mother be given freedom or not. The effect will be, he says, that
they will be born free. I t is difficult to apply this to fideico~nmissary
gifts, since these require an act of manumission, but Justinian is not so
logical that we can be quite sure that he troubled about this: it may
be that he meant then1 to be free ipso facto in such a case, but to be
liberti of the heres. Whether "born free" is to be taken as meaning
ingenui is not clear: i t seems hardly probable. What he says is that
cum libertate solem respiciat. The logical difficulties are obvious : they
are discussed elaborately but not to much purpose by the early commentators8. It is in no way inevitable that Justinian should have
considered these words as meaning ingenuitas, though they cannot in
strictness mean anything else.

C. 7. 2. 15. 2 a ; post, p. 625.
2 40. 4. 24.
G.2.239; Ulp.1.25; P.4.14.1.
4 G . 2. 239; In. 2. 20. 25.
6 In. 2. 20. 25; C. 6. 48. 1. According to the Kc. Orphitianum, it is enough that he is so
described that his identity is clear. 40. 4. 24. ante. D. 460.
6 40. 4. 21, 54. pr.
7 34. 5. 28:30;
40. 4. 37.
8 Fr. Vat. 227. The manumission may be in the will and the description in a codicil or vice
versa. 40. 4. 3 i .
9 C. 6. 38. 4.
10 Bernstein, Z . S. S. 4. 177 sqq. He is discussing, generally, various types of alternative
and obligation.
C. 7. 4. 16; post, p. 610.
12 40. 5. 22. 1, 46. 5.

Bernstein, loc. cit.
8 40. 6. 24. 17.
Ante, P. 529. As to the question how far optio constitutes a condition, see ante, p. 18, and
poet, p. 583.
As to the general question of gifts to ineertw personae, see the Gloss on 34. 5. 5. See also
Qirard. Manuel., n17
~ n t ep.~526.
,
7 C. 7. 4. 14.
8 C. 7 4. 16. pr.
Haenel, Diss. Domrn. 463. The case is-linked with the rule just discussed by the provision
that if after such a gift two are born, or more, all are free though the gift was in the singular,
c. 7. 4. 14. 1.

"nateral." I t seems more in the Roman way and more in keepin
g
with Justinian's language to say that so mean a creature was not to be
allowed to spurn Roman citizenship. The rule is not prominent in the
texts and in the one in which i t is clearly laid down, Justinian proceeds
to state an important exception : in an addictio bonorum libertatis causa
a slave may sometimes refuse the liberty '.

1
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V. Manumission must be by the owner. We have alreadyl considered this rule. No great change of principle seems to have occulred
under Justinian, but the rules require some further discussion and
illustration.
We have seen that an ownership liable to determine still entitles its
holder to free. Thus a heres under a trust to hand over the hereditm
can free before doing so, being liable for the value of the slave whether
he knew of the trust or not2. The rule is no doubt classical, but the
text has been mutilated by the compilers, who speak of the validity of
the liberty as a case of favor libertatis. There could be no meaning in
this for classical law: the case is on all fours with that of one who
has agreed to sell the hereditas and who frees a slave before handing it
over. He is owner and the gift is good, but nothing is said about favor
e r a t i . But Justinian's fusion of legacy and JEd&commissum, and
his provision that a real action was always available, led to a good deal
of confusion4.
There must, however, be real ownership. To free another man's slave
is a nullity: in some cases it is penalised5. We are told, however, that
where A manumit B's slave, B can have, if he likes, the value of the slave
instead of the man, and this is said to have been saepe rescrilJtum6. So
far as this represents classical law it presumably means no more than
that the old owner could, if he preferred, treat the matter as a sale: it
does not imply that the manumission was good or would be validated
by the quasi-purchase. But i t is not unlikely, judging by other texts,
that this is what it means for Justinian. Thus while we are told that
manulnission of a servus alienus was not confirmed by subsequent
inheritance of the slave7, we are told elsewhere that if X is directed to
free a servus hereditarius and so be heres, and he does manumit, nihil
agit, so far as freeing is concerned, yet he has manumitted and thus
satisfied the condition. And the text adds : post aditionem manumissio
..convalescit8. This last clause must be an addition by Tribonian.
If a man freed a slave of his own by vindicta thinking he was
alienus, or if the slave or both were under the mistake, the manumission was goods. The text gives as one of the reasons that, after all,
he is free voluntate domini, which is hardly the case if the master thought
his act was a nullity.

.

Ante, pp. 464 s
a 36. 1. 26. 2.
4 As to this and &e case of servus leuatus. oost. o. 5130
5 A man tricked the Emperor into ippro'vtng gi g u m i s s i o n of a servzcs, in fact alienus.
The approval was annulled; the slave was to be restored with two similar slaves and three were
to be given to the Fisc. Penalties not to be enforced if the slave had by lapse of time acquired
a prescriptive right to liberty, C. 7. 10. 7 = C. Th. 4. 9. 1. The inteTretatzo puts manumission
in ecclesia on the same level: the actual case is one of manumlssion vsndieta before the
Emperor.
6 C. 7 . 10. 1.
7 40. 9. 20.
a 28. 7. 20. 1.
9 40. 2. 4. 1. This text has been much discussed. See Appendix v.
1
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I, one text we are told that a coheres rogatw manumittere, can, by a
rescript of Pius, free the slave even before partition, (when he cannot be
sole owner,) where the other heres is an impubes non rogatw. But this
is part of the law as to the enforcement of fideicommissa not carried out1.
Other exceptional cases may be noted. If a man is free at the time
when a will is made, a fideicommissary gift of liberty to him is good, if he
is a slave a t the time of the death or of the satisfaction of any conditiona.
~~t this is not a real exception to any rule laid down, for he will be the
property of the person who actually frees him. I t is only noticeable in
that it is a case in which i t is permissible, favore libertatis, as it seems,
to
supervening slavery3.
Where A gave a slave to his wife mortis cawa, (which was valid,)
and instituted the same slave with liberty, if the institution came last
and was intended as a revocation of the gift, the slave was a necessarius
heres. I f it was not so intended, or the gift came last, the gift prevailed,
and the wife got the hereditas through the slave4.
The exceptional cases in which Justinian allows effective manumission by a person not dominus do not represent any change of
principle. They are no more than attempts to do equity, in a particular
case, without any thought of the relation of the decision to ordinary
legal rule. It still remains true that manumission cannot be by agent.
But, whatever may have been the law before, i t is now clear that
manumission can be carried out by a Jiliusfamilias on behalf of his
paterfamilias by any method inter vivosS. An extension of this principle is due to Justinian. I n 530 he provides6 that ascendants of
either sex might authorise their descendant of either sex, whether in
potestas or not, to free on their behalf-a rule which follows, as he says,
the general breakdown of the 01 1 narrow conception of the family. I t
is noticeable that, notwithstanding its date, there is no trace of this
extension in the Digest, published three years later.
AS a part of his rearrangement of the rights of the father in acquisitions of the son he provides7 that if a slave is given ab eztraneo to a
@iusfarnilias to free, he may do so, the father's usufruct established
by Justinian being disregarded, as unreal, in such a case, where the
whole ownership is merely formal, since there is a duty to free a t onces.
VI. Manumission in fraud of creditors is void. Nothing is said
by Justinian in this connexion about fraud on the patrons. The reason

' 40. 6. 30. 6 ; post, pp.
24. 2. 22.
c. 7 . 15. 1. 3.

6llsqq.

a 40. 5. 24. 3.
5 Ante, pp. 457
7 C.
.. fi.
. 61.
~- 8. 7.

cp. 18. 1. 34. 2.
sqq.; App. V.

a In earliertimes the gift would have vested in the father.
I t is casually mentioned, 40. 12. 9.2; Accarias, PrBcis, 5 69. See also 38.5.11. Bodemeyer,
op. at., 20.
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for the disappearance of this from the rule is not clear. NO doubt
Junian latins were abolished, and it was in their case that the rule was
most important, since all their property went to their patron when they
died. But this does not account for the omission : i t would require all
the rules as to fraud of patron to disappear, which they do not1. I t has
been suggested that the omission is linked with the general rearrangement of patronal rights2. But if Justinian had intended a definite
change in the law he would probably have said something about it. I t
has also been suggested that the matter is sufficiently provided for by
the rules as to revocation of acts done in fraudem putroni3: we are
told that onzne in fraudem patroni gestum revocatur4. And elsewhere
Justinian tells us that when alienation is inhibited by a lex or other
agency the words cover manumission6. But the title in the Digests,
though of some length, never mentions manun~ission,and the application
of the above text to it conflicts with the important rule, shortly to be
considered, that liberty was irrevocable. The lex Aelia Sentia makes
the manumission void ab initio, and the distinction is clearly recognised
in matter of alienation6. Some modern commentators appear to ignore
the reference to the patron in connexion with this provision of the lex.
But Gaius and Ulpian are quite explicit'.
The general principle is that the manumission, to be void, must
have been intentionally fraudulents. Thus where an insolvent gave
liberties "if my debts are paid" there was a general agreement anlong
jurists, though Julian doubted, that this could not be fraudulents.
I n another text in which the same rule is laid down, Julian seems to
have no doubt1'', but probably his conformity is due to Tribonian. I t
has been suggestedI1 that Julian was inclined to hold the gift void on
grounds independent of the lex Aelia Sentia, as not having been
seriously meant. But the gift obviously was seriously meant, and the
whole structure of the text brings Julian's view into connexion with the
lex. I t is true that the latter part of the text expressly negatives
fraud, but this, again, does not look like a part of the original text12.
According to the Institutes the gift is fraudulent if the owner is
insolvent and knows it, or knows that he will become so by the manumission, though the text hints a t an abandoned view that the fact was
The lez Aelia, which introduced the rule, is not much concerned with latiis.
Demanneat. Droit Rom. 1. 202.
8 211 h
4 h. t. 1.3. '
6 C. 4. 51.7.
G 37:
16.
1 G. 1. 37. Ulp. 1.15. Girard, Manuel, 120; Sohm, Instit. § 3 2 Muirhead, Rom. Law, 337.
8 G.1.37,'47; Ulp.1.15; F r . D o s . 1 6 ; I n . 1 . 6 . p . ; D . 4 0 . 9 . 1 6 . 2 ; 4 2 . 8 . 6 . 5 ; C . 7 . 1 1 . 1 .
Q 40. 4. 57.
10 40. 9. 5 . 1 .
11 A. Faber, Jurisp. Pap. Sci., 209 s
la There is reason for the doubt. $'the gift is valid these slaves could have only the value
of stataliben', however insolvent the estate was. If an insolvent heres entered the loss to
creditors might he serious. Seepost, p. 562.
1
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enough without knowledge of it1. The source of the text is a passage
from Gaius, which is cited in the Digest, where, however, nothing is said
knowledge2. I t has been suggested that Gaius did not require
this, but it is a t least possible that he is citing an older view only to
it, the doctrine of the Institutes being his own3 as it certainly
was the Sabinian'. However this may be, i t is clear for later law that
consilium fraudis was needed. Thus we are told that if a son frees
volentepatrs, the gift is void if either knows of the insolvency6. The
rule applies only to an ordinary voluntary manumission. Thus it has
no application where the manumission is of a slave received ut manu&tatur6: such a person would be free without manumission if the
direction were not carried outi. So also where the manumission is under
ajdeicommissum~,or is in return for moneyg.
If i t is given fraudandi animo in a codicil, it is bad though a t the
date of a previous confirmatory will the testator was solvent1'', but if
he was solvent when he made the codicil, the fact that he had been
insolvent at the date of the will was immaterial.
Besides intent, there must be actual damnum to the creditoreventus as well as c o n ~ i l i u m ~ Thus
~.
insolvency at aditio might destroy
a gift designed in fraud, but solvency a t aditio would always save it12.
Two cases raise some difficulty here. I t was possible for a heres who
doubted the solvency of an estate, and yet wished to save the fame of
the deceased, to agree with the creditors, before entering, that they
should accept a composition, and it was provided, apparently by Marcus
Aurelius and Antoninus Pius, that if a majority of the creditors agreed,
the composition could be confirmed by nlagisterial decree, and thus
forced on the other creditors13. Scaevola in two texts" discusses the
question whether under such circumstances manumissions in the will
are valid. It is clear that legacies are not unless the estate shews a
profit to the heres. But he lays i t down that liberties are valid unless
they were given in fraudem creditorum. I t is not clear that there was
any eventus damni, since the creditors when they made their agreement
knew of these liberties. The point is, however, that the heres could
offer more if these slaves were assets.
Another noteworthy case is that of solvency of the heres. Some
jurists held that this would save the liberties, but the view which pre1 In. 1. 6. 23. If more than one were freed the gift might he void only to the extent of the
excess, taken in order unless Merences of value made it more favourable to liberty to alter the
order, 40. 9. 25.
8 A. Faher, Jnri~p.Pap. Sci. 199.
a 40. 9. 10.
6 40. 9. 16. 5.
4 40. 4. 57.
6 40. 1. 10; 49. 14. 45. 3; Fr. de i. Fisci, 19.
0 28. 5. 56; Fr. de i. Fisci, 19.
1 Post, p. 628.
9 C. 7. 11. 5. As to fideicommissary gifts,post, p. 565. The texts say nothing of collnsion.
'1 C. 7 . 1 1 . 1 .
l o 40. 9. 7. pr.
18 2. 14. 7. 17-10.
The texts give further details.
l a 40. 9. 18. pr.
14 40. 4. 54. 1; 42. 8. 23.
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vailed was that it was immaterial1. I n a text which seems to say the
contrary i t is clear from the context that a non has dropped out2.
Another text declares to be governed by the same principle the case in
which the liberty is conditional on the payment of money, and a third
party is willing to pay it, so that the estate suffers no loss3. I t has been
suggested that the reason for this rule is to induce the heres to enter4.
This is open to the objection that as the estate is rendered solvent by
the entry, the creditors have no interest in getting the gift declared
void, aqd the heres has, as we shall see shortly, no power to do so.
Moreover the principle would not apply to the second case, in which
the heres would not lose, as he gets an equivalent, and yet the principle
to be applied, whatever i t is, is common to both cases. I t seems more
probable that it merely represents a close adherence to the idea that
the state of the actual hereditas and the intent of the testator are the
only material things. But this makes the rule applied in the case of
a gift, "if my debts are paid," all the more remarkable. It can only be
justified on the ground that the use of this formula negatives fraudulent
intent. But as we have just seen i t might have been used as rather an
ingenious way of injuring the creditors, and Julian's doubt seems to be
fully justified.
The rule applies to soldiers' wills5 and, unlike other provisions of the
lex, i t applies to manumissions by peregrines6. Most of the texts apply
to direct gifts by will, obviously the commonest case, but the rule
applied equally to gifts inter vivos7, and to those by way of jdeicommissuma.
A creditor for the purpose of these rules is anyone who has an
action, or an inchoate right to sue, even though the debt be ex die or
conditional, so that there is no present liabilityg. There is, however, one
distinction to be noted : a claim on account of legacy or fideicomm.issum
is a sufficient debtz0. But if the debt is merely a conditional legacy or
Jideicommissu?ndue from the manumitter, this is not enoughi1, probably
because, as there has been no negotium or other legal act between them,
the legatee or jdeicommissarius is not a creditor till the condition
ariseslz. If the debt which makes the man insolverlt is conditional, we
are told that the slave is a quasi statuliber, pending the arrival or failure
of the conditioni3. Elsewhere we are told that in the case of an absolute
debt the slave is a statuliber till it is certain whether the creditor will
2 40. 9 . 5 . pr.
4 . 5 7 ; C . 7 . 2. 5 .
40. 9 . 18. 1 . Xed s i heres locuples non pro$cit a d libertates nec pui d a t pecuniam pmdesse
The
case
in
C.
7
.
11.
5
is
different:
there
is there no damnum arid no animus.
potest.
6 40. 9 . 8 . 1.
4 Accarias, PrBcis, § 71.
7 40. 9 . 5 . 2 .
6 G . 1. 47. A sc. under Hadrian.
8 C . 7 . 11. 7 . Roby considers on the authority of 28. 5. 84. 1 that this rests on a sc. under
Hadrian.
10 40. 9 . 2 7 . p r . ; C . 7 . 11. 1 ; i . e . due from the testator.
9 40. 9 . 8 . pr., 16. 2, 2 7 . p r .
12 Cp. 44. 7 . 5 . 2.
'8 40. 9. 16. 4.
11 40. 9 . 2 7 . p r .

1 40.

8
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use his right1. This suggests that the more accurate way in which to
state the law is that the gift is bad if there is animw, if there is
damage to the creditor, and if the latter takes steps2.
The creditor may be an individual civis, a corporation, or the Fist,
animus fraudandi being as necessary here as elsewhere3. The Fist
does not seem to have had any privilege in the matter in classical law',
and as civitates and the Fisc are not creditors in the ~ t r i c sense
t
of the
lea, i t seems that special enactments were necessary to bring them
within the lea9
I f the master was insolvent a t the time of manumission, and afterwards pays off all his creditors, new creditors cannot attack the gift,
since there was no intention to defraud them. Julian is quite clear
that the animus and the eventus must apply to the same creditore. The
following text adds as a note of Paul on Papinian that this does not
apply if there is proof that the money to pay off the old creditors was
derived from the new7. I n another text however, from Papinian, and
apparently from the same books, a general rule is laid down that new
creditors can attack the gift. I t is possible that this was Papinian's
view, corrected elsewhere by Paul. In any case i t is clear that the rule
of later law is otherwise : proof must be forthcoming that money of the
second creditor has been used to pay the first. It has been suggestedD
that the texts may be harmonised by supposing that Papinian is dealing
with a case in which there is intent to defraud future creditors as well,
while in Julian's case the intent is to defraud the present creditor.
The texts shew no trace of any such distinction. And when we remember
that Julian, in speaking of fraudulent intentlo, speaks of i t merely as
knowledge of insolvency, it is difficult to resist the impression that the
determination of the animus to the one creditor is considered by him to
result from the fact that he is the only oreditor, and not from any
mental act of the manumitter. It is difficult to see indeed how his
intent could be made out. On the whole i t seems more probable that
Papinian's text is a little too widely expressed".
We have seen that the lea makes the manumission absolutely nullla.
If it is set aside the man never was free and thus he is fairly called a
statuliber in the intervening period13. There are, however, some texts
40. 7 . 1 . 1 .
As this will occur if at all after aditio, the gift is in effect conditional. See A. Faber,
ow.
' cit.
- ... 218
-- - .
B40.9.11; 49.14.45.3; C.7.11.5.
4 As to 40. 9 . 16. 3 ; seepost, p. 564.
40. 9 . 11. The nullity was dependent on certain steps being taken: the Fiso itself could
not take these steos.
42. 8 . 15.
a 40. 9 . 25.
h. t . 16; c p . h . t . 1 0 . 2 .
10 42. 8 . 15.
A. Faber, op. c i t . 202. Bodemeyer, op. c i t . 23, 24.
" A having two slaves, S and P, and no other property, promises " S aut P." Julian says
the l e z prevents his freeing either. If he frees one the other may die. Scaevola confines this
to,the case of his having no other property, as otherwise anyone who had promised "a slave of
m e " could free none at all, 40. 9 . 5 . 2 , 6 .
la See the references on p. 544, ante.
13 40. 7 . 1 . 1 .
A
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which look as if the gift were only revocable. Thus we are told that
the Fisc can revocare in servitocteml. But this is correct, for in the
meantime the man has been or may have been in libertate. Other texts
in which the creditor is the Fisc say retrahi placuit2. Others having
nothing to do with the Fisc use similar language3. These can hardly
be more than mere loosenesses of language. The view that the case of
the Fisc is on a special footing in this matter4 is negatived by the fact
that many of these texts do not refer to the Fisc, and on the other hand
there are texts dealing with the Fisc which declare the gift absolutely
void5. The view that the case of the Fisc and of civitates was regulated
on this point by special enactments rests on little evidence : there is no
reason to suppose that the constitutions6 and senatusconsulta did more
than declare the lex to apply. It is highly improbable that the Fisc
would be placed in an inferior position, or that a revocable liberty would
be casually introduced in this way. On the whole we must assume that
in all these cases the manumission is either void or valid.
Apart from some special provision i t would seem that the nullity of
such a gift ought to be capable of being pointed out at any time. There
were such provisions. Liberty begun in good faith was protected after
a lapse of time which varied from time to time and will be considered
later7, while if it began in bad faith i t was not protected at ails.
Similarly the status of one apparently free was not to be disputed five
years after his death, though i t might be up to that time" These rules
seem to account sufficiently for the text which tells us that the slaves
we are dealing with were statuliberi dum incertum est an creditor
iure suo utaturlO. However other explanations have been suggested.
According to one view it must be within one year from the sale of the
goods, this being the time within which fraudulent alienations must be
revoked1'. But there seems no ground for assimilating the void to the
voidable in this way, and there would be difficulty in applying the rule
to the case, which might occur, of nullity on this ground where the
goods were never sold at all12. Others take the view that he had
ten years, arguing from a text of Paul which says that a slave freed
in fraudem Jisci is not to be recalled into slavery si diu in libertate
fuisset, id est non minus decennio13. But neither Paul nor Aristo whom
1 40. 9. 16. 3 ; 49. 14. 30.
49. 14. 45. 3 ; Fr. de i. Fisci, 19.
5 " Revocabitur quemadmodum si i n jraudem manuntisisset" (42. 8. 6. 5 ; 5. 2. 8. 17);
legem Aeliam rescinditur" (42. 8. 15; 40. 9. 5. 2); "libertates i n frauden~ creditorum reuoea,+
(C. 7. 11. 1 ) ; " s i frauden se jecisse creditoribus at revocet lrbertates" ( C . 7. 8. 5). Rescindi is
less significant than the others. See A. Faber. ow. cit. 204.
4 Ante, p. 563.
5 4 0 . 9 . 1 i . i ; c.7.11.5.
6 40. 9. 11.
7 Post, p. 648.
a C. 7. 22. 1.
9 C. 7. 21. pass.; post, p. 651.
The protection did not apply to those i n juga or latitawtea,
C. 7.21. 8.
10 40. 7.1. 1.
11 42. 8. 6.14; see Accarias, Pre'cis, 5 71.
la 40.4.57.
1s 40. 9. 16. 3.
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he is quoting could have laid down this positive rule of time : it is clear
that it is the work of the compilers, or a t any rate of some later hand.
If that is so it seems to establish a privilege of the Fisc, for there is
strong reason to think that a private person could not attack the status
of a person apparently free, after the lapse of five years from a traceable
prima facie valid manumission by his dominus'.
There remains one point: the manumission being void, who is
entitled to have the nullity declared? Clearly the creditors can, and
the language of one text seems to shew that they alone can2. There is
no question of a popularis actio. As the slave was in possession of
liberty, the proceeding would take the form of some sort of claim to
him. If no heres enters, so that the bona are sold, the creditors can of
course make a claim. If the heres enters he will clearly have a sufficient
interest. But though as we have seen the question may be raised although
there is no sale3, it is clearly laid down in three texts that the heres
of the manumitter is barred from bringing proceedings4. Thus i t is
difficult to say what happens if a solvent heres enters on an insolvent
estate. The heres, the only person interested, has no locus standi. The
creditors, secure of payment, will hardly move. I t has been suggested5
that the heres himself can proceed directly in this case but the contrary
texts seem too strong. I f the creditors have a claim it is possible that
they may transfer their right to the heres, e.g., by authorising him to proceed as procurator in rem suam, but even this seems barred by the wide
language of the text. Probably the proceeding is a special one organised
under the lex, and not an ordinary vindicatio in servitutem, SO that the
creditor's right does not depend on any claim to the slave but on the
mere fact that he is a creditor. If that is so, he need not wait for
a decree of missio in possessionem, and he would not be barred by the
mere fact of entry of a heres, so that the heres might enter only on the
undertaking of the creditor to proceed. The texts seem to mean that
if he did not take this precaution he would have no remedy.
It may be added that there is no reason to suppose all creditors
need join, and that the manumitter could not himself impeach his own
manumission inter vivose.
There is some difficulty as to the application of the rule about
fraudulent manumission in the case of fideicommissary gifts. The
texts make it clear that, after some dispute, the rule was settled that
in the case of such gifts the animus wtts not considered-the eventus
alone determined whether the gift was valid or not7. What is the
reason of this? I t must be remembered that i t was only by adoption
of the Sabinian view8 that the rule was reached which made animus
Post, p. 650.
'40.12.31; C . 7 . 8 . 5 ; 7.16.7.
7 40.5.4.19; C.7.11.1,7.
1

9

6
8

40. 7. 1. 1.
Acoarias, Pre'cis, 8 71.
40. 4. 67.
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material in direct gifts. The texts shew that the non-application of
this to fideicommissary gifts was not a mere oversight, but was a positive
decision. I t is perhaps idle to speculate as to the unrecorded reasons
which led to this view. I t may perhaps be due to the notion that the
testator in abstaining from completing the gift may be regarded as
having tacitly subjected his direction to the condition of solvency of the
estate. If that is the explanation the rule does not depend on the lex
Aelia a t all, and any such dependence cannot be made out on the texts.
VII. Manumission must be in perpetuity. Any limit of time which
i t was sought to fix was simply struck out1. This idea of irrevocability,
already mentioned, can be illustrated by many texts. Civitas once
obtained cannot be added to or subtracted from by any subsequent
manumission2. If a man frees a slave under a$deicommissum contained
in a codicil which is afterwards shewn to be a falsum, or by way of
fulfilling a condition which is afterwards shewn to be, from any cause,
not binding, the manumission is still valid3. A slave is given to a
legatee under a codicil which is declared false. There has been actual
conveyance so that the legatee is certainly owner. If he has freed the
slave the gift is good4. Even where the gift is such as to work a fraud
on a third party, if validly given i t is irrevocable. Thus where a son
was under a $deicommissum to free a slave praelegated to him, when
accounts had been rendered to the heredes, and he freed him before this
was done the manumission was valid5. So when a heres under a jdei~ommissulr~
to hand over the hereditas frees a slave, the gift is valid6.
The case of restitutio in integrum is discussed in many texts. The
general principle is that there is no help to a minor adversus libwt&tem7.
The following text says, "except ex magna causa on appeal to the
Emperor." What would be a sufficient magna causa does not appear,
and i t is likely that the words, which purport to be Paul's, are misapplied
by Tribonians. Thus liberties which have taken effect, by the aditio of
the minor, are not undone by his obtaining restitutio in integrz~ms. If
the minor is under a ~ e i c o m m i s s u mto free and does so, and afterwards
gets restitutio, the liberty is unaffectedlo. A slightly more complex case
is that in which a slave is substituted to a minor. Here if the minor
repudiates, the slave is necessarius heres and free. If now the minor is
restitutus, the liberty, having taken effect, is not affected. But if the
4 . 33, 34; the rule was the same in Jewish law. Winter, Stellung der Sklaven, 35, 36.
C. 7.1.2.
8 40.4.47.pr.,l; 5.2.26.
4 37. 14. 23. 1.
6 4. 3 . 32.
6 36. 1. 72. 1. A gave a slave to B to free on the terms that he was to receive one in return.
The man was freed but the other slave was not given: the manumission stands, 19. 5. 5 . 5 .
14.4.9.6;In.3.11.5.
PA 4 . 4. 10.
9 C . 7 . 2. 3 .
10 4 . 4. 31. Where the Praetor had declared fideicommissary manumissions due and the
minor gave them, but they were not due, there was no restitutio, C. 2. 3 0 . 1 .
1 40.
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minor has accepted in the first instance and then obtained a decree of
restitutio, Papinian thinks the slave will be neither heres nor free.
But Ulpian disagrees, remarking that a rescript of Pius and one of
Caracalla (?)have decided that on such facts the substitute is free and
necessarius'. The reason for Papinian's difficulty is no doubt the rule
semel heres semper heres : praetorian relief cannot alter that. No doubt
the rescripts were necessary. I t will be seen that a t the end of the
text Ulpian uses this principle to shew that in the first case the slave
is still technically heres.
The principles are the same if the matter is wholly inter vivos. If a
minor is led by the fraud of his slave, or of anyone else, to free him
vindicta, with cause shewn, the manumission is good2. If a minor sells
a slave and the buyer frees him, and the minor is restitutus, the liberty
holds3, even though the slave managed the affair in fraud4. If a minor
over 20 sells ut manumittatur and the man has been freed, i t cannot be
undone, and if a minor acquires under this condition, he cannot be
restitutus after he has freed5. We are further told that if in proceedings
between the minor and a slave the latter has been declared free, there
can be no restitutio in integrum, but only an appeals. As between the
parties the man must be presumed free.
The Querela inoficiosi testamenti raises similar points. I n estimating
the estate, for the purpose of the pars legitima, the value of freed slaves
is first deducted7. If a will is void direct liberties are null8. As to
fideicommissary gifts, if the slave belonged to the fiduciary, the gift, when
once carried out, is good, as we have seen. If the slaves were in the
hereditas direct gifts are good in the same way, if the testamentary heres
enters for his share, though the will is upset by bonorum possessio contra
tabulas, but not otherwises. A will upset by the querela is not void, but
voidable, a distinction which might have been thought material, but, as
in other respects, the point is not logically treated, and the result is much
as if the will were void. I n a case of simple successful querela in which the
will fails, the direct liberties faillo. But we are told that fideicommissary
gifts must be carried outll. The statement is directly quoted by
Modestinus from Paul, and is thus probably genuine, but i t is odd to
find fideicommissary gifts treated as more binding than direct. The
rule looks as if the will were pro tanto treated as a codicil binding
on the successful litigant, since fideicommissary gifts might be in a
1
2
3

4 . 4 . 7 . 10.

I f no cause were shewn it was simply void, C. 2. 30. 2 , 3 .
4 4 . 3. 7 . p r .
4 . 4 . 48.
4 . 4 . 11. 1. This has been retouched though it may represent classical law. Gradenrite,
2. S . S . 23. 346.
7 5 . 2. 8 . 9 . As for the Quarta Falcidia.
6 C . 2. 30. 4 .
9 37. 5 . 8 . 2 .
8 40. 4 . 25. But see post, p. 609.
10 5 . 2. 8 . 16, 9, 2 8 ; unless the institutus also takes on intestacy, C. 6 . 4 . 26 b.
11 5 . 2. 9 .
5
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codicil while direct could not. But it is not easy to see why in that
view other fideicommissa were not binding, and perhaps the text really
means only that, if they have been carried out, they are good. This is
confirmed by the further rule it contains, shortly to be considered, as to
compensation, but it is not what the text says. If, as may, ex m a g m
causa, be the case, the querela is allowed after five years, the manumissions are good1. This is in accordance with a principle of which we
have seen and shall see other traces, i.e. that apparent liberty cannot
ordinarily be disputed after five years from a traceable prima facie valid
manuniission by the dominusa. A constitution of Severus and Caracalla
says that where a will has given fideicommissary liberty to slaves of the
hereditas, and, there having been delay, a decree of the Praetor has
ordered them to be carried out, and this has been done, the liberties
are to remain good even though the will is upset by the querela brought
by a son3. This is in accord with what has already been said, but there
is a point in which it takes the rule a little further. I t enacts that the
validity of the fideicommissary gifts carried out shall not depend on
their having been given by an undisputed owner: it is equally so if
they were slaves of the hereditas. I t might have been thought that
these would be treated like direct gifts4.
If, as may happen, the will stands partly good, after the querela,
all the liberties both direct and fideicommissary stand good6.
I n many of these cases in which the principle of irrevocability
causes liberties to be good, under circumstances which create injustice,
there is an obligation to give compensation, but any general rule is
not easily made out. I n the case of liberty given under a false codicil
Hadrinn provided that the libertus must pay 20 solidi to the owner who
lost him by the manumissione. In one text it is said, apparently in
. error, that the slave's value is to be paid7. How far the rule could
be extended to analogous cases was, it seems, disputed. Papinian says,
in his Quaestiones, that co~tstitutumest that the same rule must be
applied where one frees under a condition in an institution, and the

'

1 5. 2. 8. 17.
a Post, p. 650.
8 C. 3. 28. 4.
4 An imperfect admission of the principle that the ownership of the herep was good for the
time being. Cp. 4. 4. 31; 37. 5. 8. 2. I t may be that in C. 3. 28. 4 the institutus was also a
jilizcs.
5 31. 76. pr.; 37. 7. 6 ; 44. 2. 29. r . ; C. 3. 28. 13. A mother thinking her soldier son dead,
instituted X and gave liberties. ~ { e son returned. Hadria11 gave him the hereditas, but
required him to carry ont liberties and legacies. This is not querela: the will is void. The
liberties are not valid: the direction to the heres is an exceptional rule: it is perhaps to be
erected into a general rule for mistakes of this kind. But the text expressly says that it is not
to be treated as making further inroad on the principle that if the will is void or avoided by
yuevela, the liberties fail, 5. 2. 28. I n another similar case the gifts are simply void, 40. 4. 29.
6 40. 4. 47. p r . ; C. 7. 4. 2. As a medium value, Cujas, Papiniani Quaestiones, a d 40. 4. 47.
Cp.30.81.4; C.6.1.4.
7 37.14. 23. 1.
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institution is void'. His language shews that this is an extension of
Badrian's rule. Ulpian, in his Disputationes, says that the slave's value
must be given, which Cujas regards as meaning the same thing. But
his language treats it as a juristic extension, aequum est2. The same
rule is applied where the querela is successfuily brought after five
years, ex magna causa3,but here the remark as to compensation may be
due to Tribonian. Where the querela is successfully brought within the
five years direct liberties are void. But as we have seen4 Modestinus
quotes Paul as holding that fideicommissary gifts must still be carried
out, 20 aurei being paid for each5. This seems absurd. Hadrian's rule
is meant to deal with cases in which a mannmission, having taken effect,
cannot be undone, but an injustice results which this payment partly
remedies. To treat them as binding on the heres ab intestato is inconsistent with the theory on which the querela rests6, and in any case,
if there is an injustice not yet complete, there is no reason in an order
to carry it out, subject to compensation for the injustice done. To treat
it as a case of favor libertatis is impossible, for direct gifts are left void.
I t is difficult to resist the impression that the words are corrupt7. I n
the case of a partly successful querela where all the liberties stand
good, we are told that it is the duty of the judex to see that an
indemnity is paid to the "victor and future manumitters." That is
to say, as the sense requires and the context suggests, the successful
claimant is to receive compensation from the freedmen concerned in
respect of those gifts of liberty which were charged on the shares which
faileds. Whether this mas to be calculated on the basis of 20 solidi
per head we do not learnlo.
As a minor is entitled to restitutio i n integrum where his interests
are damaged, and actual restitution is not possible in this case, he has
a clairn for his interessel1. But, apart from wrong done, if the minor
does not suffer there is no compensation to anyone who does. A
woman enters and frees ex jideicommisso. She is then restituta for
minority. The liberties are good, having been given optimo iure, and
the heres ab intestato has no claim for compensation. The minor has
not suffered in any way and her restitution can give no other person
a claim for compensation'". As the text puts it, the manurnissi have
8 5. 2. 8. 17.
2 5. 2. 26. Cujas, Zoc. oit.
40. 4. 47. 1.
6 5. 2. 13.
5 5. 2. 9.
Ante, p. 567.
The use of the word aureus suggests interpolation, Kalb, Juristenlatein, 77.
40. 4. 29.
And in respect of that part of other liberties which would fall on them?
10 A will was upset by a son whose existence was unknown; the liberties were void. Bnt
where the man had been i n Eibertate for five years, the liberty stood. Nothing is said of
compensation. This last rule is probably Tribonian's, 40.4.29. Ante, p. 568, andpost, p. 650.
4. 4. l l . p r . , 31, 48. 1.
la 4.4. 31. She is still heres and her manumission is good. Cujss, loe. eit.
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not to pay the 10 aurei, which shews that some had thought
- of
extending Hadrian's rule to this case.
I n all these cases there is no suggestion of fraud, and the compensation comes from the freedman, but i f t h e manumission had been induced
by fraud, or carelessness in one under a duty, there may be a claim,
on the part of him who suffers, for full indemnity- against
the wrongdoer1. The manumitter is not necessarily the injured person, and where
the manumitter is guilty of dolus the aitio doli is always available to
any injured person. Thus a heres, under a trust to hand over, who
frees a slave is liable ex jdeicommisso, and this, a t least in later law,
whether he knew of the fideicommissum or nota. So a heres, under a
fideicommissum to free on accounting, is liable ex dolo to the other
heredes if he frees a t once to prevent accountings. A more complex
case is that in which A, entitled in any case to a
virilis, enters under
a will which is liable to be set aside. The'liberties take effect. H e is
liable de dolo to the persons entitled to bonorumpossessio contra tdulas,
if they have given him notice and promised him his pains virilis (but
not otherwise, though
- there had been dis~utes4). The view that a
heres was liable who did not know of the fideicomrr~issum seems to rest
on the notion that he was under a duty to enauire on such matters
before taking steps which might injure other people. But i t is pushing
that notion rather far, since i t is said to apply even though the codicil
was not to be opened till after his death, and he did not know that
i t had been made5. I n fact the text (of which this clause is certainly
compilers' work) seems to rest the claim not on dolus, but on the
resulting damage. But compensation on this score ought to have come
from the manumissus if from anyone.
To the rule that manumission is perpetual and irrevocable the case
of fraudulent manumission is only an apparent exception : the manumission is null. H e who had been i n libertate, is i n servitutem revocatus.
H e is assimilated to a statuliber6, but there is the de .fact0 difference,
that while he is in libertute, the statuliber is i n servituie, pendente conditione7. Similarly unreal is the case of a manumission void because
the manumitter was vi coactws. So, too, new enslavement for ingratitude is not an exception9: freedom does not involve incapacity ever to
become a slave.

-

C. 2. 30. 1; D.4. 4. 11. pr., even manumissus, 4. 3. 7. pr. But see post, Ch. XXIX. The
right to damages seems to exist in such cases, where the manumitter is the injured person, only
if he is a minor. In 4. 4. 48. 1 the minor has a remedy, based on dolw not apparent on the
statement.
2 36. 1. 26. 2, 72. 1.
8 4. 3. 32.
4 37. 5. 8. 2.
5 36. 1. 26. 2, 72. 1.
6 40. 7. 1.
1 Cp. 40. 9. 16. 4.
8 4. 2. 9. 2. CD. Fr. Dos. 7.
9 Ante, p. 424.- So too the case of one sold ne manumittatur and freed ia only an apparent
exception, ante, p. 72; post, p. 585. A real exception,post, p. 600.
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But though manumission could not be i n diem, it might, as we
have seen, be conditional or ex die1. The authority on conditions is
confined almost entirely to conditions on direct manumissions. I n
strictness i t appears that only in such a case did the status of statuliber
arise2, but, from the very few texts that mention the matter, i t may
be inferred that similar principles applied to fideicommissary gifts
of liberty subject to conditionss. We must remember that even
if there is no condition, a slave in whose favour such a gift has been
made is in, loco stutuliberi4,and this is not altered by the presence of
a condition: in such a case, cum sua causa alienetur5. Thus where
there is a conditional Jideicomissum of liberty, anyone to whom the
man is conveyed must give security to restore him for the purpose
of the manumission when it becomes due, nam in omnibus fere causis
jideicommissas libertates pro directo datis habendas'. Thus there is
nothing to add as to them in the matter of conditions. With regard
to manumissions inter vivos there is more difficulty. We have already
considered whether and if so how far conditions could be imposed on
manumission per vindictam'. As to informal manumissions there is
nothing in their nature to exclude either tacit or express conditions,
and the later part of a text already considereds seems to say that they
might be made mortis causa, and revocably, in the sense that they were
not to take effect unless the expected death occurred. I n such a case
no doubt alienation would revoke the gift as i t did a donatio mortis
causa, and the slave could in all probability be usucapted. I t is not
easy to say what the law was as to an ordinary dies or condition. One
text vaguely suggests that a slave freed ex die was at any rate to a
certain extent in the position of a statuliberg. But i t is not dealing
exactly with such a case, but with one transferred, ut post tempus manumittatur, which is a different thing, and i t expressly adds that these
persons are not, in all respects, like statuliberi. I n one text i t is said
that if the father of a woman accused of adultery manumits, by will,
a slave in her service, before the 60 days have expired, the man is a
statuliber, i.e. the gift will fail if the testator dies before the days are
uplo. I n a neighbouring text we are told that if the woman manumits
inter vivos, within the time, the gift is void-which seems to imply that
there is no power of suspensionll. But this was probably written of
manumission vindicta. I t is true that the most authoritative definition
of statuliberi is in terms which cover a manunzissus sub conditione
Ante. Ch. XXI.
39. 6: 8 ; 40. 7. 2. Expressly stated, 21. 2.
-. 69.
- - -1. -See
- - Festns.
, s. v . Statuliberi.
6 h. t. 24. 21.
4 40. 5. 51. 3.
Ante, p. 518.
6 40. 4. 40. 1. The laxly expressed reason may be Tribonian'~. See also 40. 5. 47. 3.
9
40.1.
20. 3.
8
40.
1.
15;
ante,
p.
455.
1 Ante, p. 455.
11 40. 9. 14. 2.
10 40. 9. 13; post, p. 585.
1
2
8

-

Manumission : Conditions

672

[PT. 11, CH. XXIV

inter vivosl, but, on the other hand, the language of Festusa and the
whole drift of the title on statuliberi seem to ignore this case. The
absence of texts makes it impossible to say what the law really was. If
such things occurred, no doubt the slave was still a slave, but he was
probably not a statuliber, and would not carry his status with him.
I t is likely that an alienation would be regarded as annulling the intent
to free, which had not yet operated, and probably also the slave could be
usucapted. But all this is obscure, and perhaps the right inference from
the silence of the texts is that such things did not occur. There could
be little use in them. On the other hand there were obvious advantages
about manumissions mortis causa, and conditions on such gifts were
reasonable enough.
I

40. 7. l . p r .

V e s t u s , 8 . v . Statdiberi.

CHAPTER XXV.
MANUMISSION. SPECIAL CASES AND MINOR RESTRICTIONS.

I. THE Pledged Slave. The main rules can be shortly stated.
A slave who is the subject of a specific pledge, express or tacit, cannot
be freed however solvent the owner may be1, unless the creditor assents2,
or security in lieu of the slave is given3. The rule does not apply to
a general hypothec, tacit or express, unless the slave has actually been
seized under it, but of course the manumission must not infringe the
rule of the lex Aelia Sentia4 as to manumission in fraud of creditors.
One text seems to imply that an express general hypothec is a bar, but
this is clearly negatived by the other texts, and as the text is corrupt5
it probably means no more than that even though the manumitter is
insolvent, a manumission of a slave received for the purpose cannot
be impeached on the ground of fraud, though, in general, manumission
by an insolvent who had given such a pledge would be a t least suspiciouss. I t is immaterial whether the manumission be inter vivos or
by will, though as the latter operates only on aditio the gift will be
good if the pledge is a t an end a t that date7. If the pledge still exists
the gift, as a direct gift, is void. But, a t least in later law, there is a
more favourable construction : such a gift implies a fideicommissary gift,
so that when the pledge ceases to exist the slave can claim to be freeds.
It may be added that Severus provided by rescript that a pledged
slave could be made necessam'us heres8.
Here, however, some difficulty arises on the texts. Most texts treat
the manumission of a pledged slave as a mere nullity, but there is
1 40. 1. 3; 40. 8. 6 ; 20. 2. 9 ; C. 7. 8. 1 , 3 , 6 . Even though the pledge covers other things of
greater value than the debt, 40. 9. 5. 2.
a C. 7. 8. 4. A pupillus creditor needs auctoritas, 40. 9. 27. 1. A creditor over 14 can
assent: he is not freeing, but assenting,
- so that the age rule of the lez Aelia Sentia does not
apply, 40. 2. 4. 2.
4 2 0 . 2 . 9 ; 40.9.29; 49.14.45.3; C . 7 . 8 . 2 , 3 .
s 4 0 . 9 . 2 7 . l ; C.7.8.5.
6 40. 8. 6. Mommven omits obligatum: others insert Iwn, cp. 40. 1. 10.
1 48. 19. 33.
6 Cp.40.1. 10; 49.14.45.3.
8 40. 5. 24. 10. In the creditor's will the debtor was asked to free the pledged slave. This
was a valid fideicommissum and he could be compelled to carry it out whatever the value of the
slave if he accepted the will in any way, e.g., by pleading the direction when sued by the heres.
It was apparently treated as a gift of the value of the slave.
The case is not within the rule of the kz Aelia Sentia. The text adds i t a tamen
9 28. 5. 30.
siparatus sit pricls creditori satis acere, an addition which destroys the point of the text and as
it contains a sudden change of sudject is probably due to Tribonian, 40. 9.27.1.

~anum~8siolz
of Pledged Slave
some doubt. The favourable construction just tnentioned is no doubt
a late development. I n any case it negatives what might otherwise
have been likely, the recognition of release of the pledge as a tacit
condition. But if this was not admitted in wills, it can hardly have
been so inter wivos. So Scaevola remarks that if the debtor manumits
while the charge exists the slave is not freed. Rut Paul adds a note
by way of inference : soluta ergo pecunia illa voluntate liber jt1. It
seems clear that he is speaking of payment after the act of manumission.
So an enactment of 2232 says that if the creditors are paid, pledged
ancillae who had been manumitted become free. It is clear that the
manumission was inter vivos, though the manumitter is now dead.
This text is, however, of less significance. The question is one of fraud
of creditors : so far as appears the pledge may have been a general one.
One earlier text which deals with the matter is imperfect and corrupt3.
It seems to say that a pledged slave cannot be freed, by reason of the
lex Aelia Sentia, unless the debtor is solvent. As solvency is not
material4 and the rule does not rest on the less, it seems likely that
here too the main subject of the text is a case of general pledge and
fraud on creditors. But it ends with the words sed latinurn, as the
beginning of a sentence. It is commonly treated thereforea as laying
down the rule that after manumission inter vivos the slave becomes
a latin if and when the debt is paid. Such a view might well have
developed: whether it was vindicta or inter amicos it would have only
the effect of an informal manumission7, so that we have not to do with
tacit conditions on a manumission cindicta8. Justinian does not indeed
specifically mention this case in his list of causes of latinity, but he
observes that in all cases in which a constitution speaks of libertas
without expressly mentioning latinity, this is to be read for the future
as civitass. I t is noticeable that both in the enactment of 223 and in
Paul's textlo, the slave is spoken of as becoming liber.
We are not told the origin of the rule. Though one or two texts
m Aelia Sentiall, others shew that the two rules are indesuggest the E
pendent. A general hypothec is no bar unless it conflicts with the lexla.
Solvency is immaterialI3. I t was not the tex but a provision of Severus
which made it possible to institute a pledged slave as a necessarius heres14.
One a t least of the texts referring to the rule was written of fiducia15,
and the institution may have been carried over from it. Some of the
rules me, however, opposed to this view. A gift to a slave in fiducia
9 . 26.
a C.7 . 8. 5 .
a Fr. Dos. 16.
40. 1 . 3 . See on these matters, Vangerow, Latini Iuniani, 53.
5 40. 9 . 2 9 ; C . 7 . 8 . 2 .
See, e.g., Eriiger, ad h. I .
7 See ante, p. 550.
Ante, p. 455.
s
loC.7.8.5; C.40.9.26.
l1 4 0 . 9 . 5 . 2 , 6 ; Fr.Doa.16.
la 4 0 . 9 . 2 9 . p r . ; C . 7 . 8 . 2 .
L? 40.1.3.
l4 28. 5 . 30.
l5 40. 1 . 3 ; Lenel, Ed. Perp. xix.
1 40.
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could not have been saved by release before aditio: he must have been
the testator's when the will was made'. Assent of the creditor, the
owner2,would not have enabled the debtor to free. But these modifications in favour of liberty were consistent with the interests of the
creditor, and were possible now that the debtor was owner. Indeed
the whole rule had now no logical basis and was maintained on grounds
of equity only, by juristic authority. I t was not easy to give a basis
to it, in view of the difficulty of finding a place for the creditor's right
in such a scheme of property law as that of the Romans3. Hence the
tendency to rest the rule on the lex Aelia Sentia. Hence the fact that
general statements of the rule are found in Ulpian's Disputationes', and
Papinian's Quaestioness. Heuce the enquiry addressed to Scaevola as to
whether the rule bound the heres of the debtora, and Ulpian's treatment
of it as a legal subtlety7.

11. Servus Communis. A man cannot be partly free, partly a
slave. On the other hand the owner of half cannot free the other half.
Hence the classical jurists held that if one of co-owners purported to
free the slave, the manumission did not take effect. The act was not,
however, necessarily a mere nullity. If the manumission was formal,
i.e. done vindicta, censu or testamento, the effect was to vest the share of
the freeing owner in the other owner by accrual. So far all were
agreed. Proculus indeed held that the same effect was produced even
by an informal manumissiona, but it does not appear that any later
jurist took this view : in this case the act of manumission was regarded
as a mere nullity s. The texts express this by confining the accrual to
cases in which he would have become a civis if the manunlitter had
been sole ownerlo. Accrual is a quiritary mode of transfer, and thus
does not take effect unless the part owner has divested himself of his
quiritary rights in the man. Notwithstanding the lex Iunia the old
owner retained large rights in the man informally freed, though, in
the main, they became effective only on his death. The same principle
is expressed by Julian's rule that if a minor common owner frees, he
must shew causa, i.e. the act cannot produce its effect of accrual (as
a manumission it is void in any case) unless all the rules of valid
manumission a t civil law are complied with1'. The rule barring manua1448.
0 . 919.
. 2 33
7 . 1; ;ante,
C . ? .p.
S .464.
4.
Possessao as beinrr without economic content is hardly, it would seem, a res. See the
signlfic&t C . 8. 13. 18.6 40. 9 . 2 6 .
b 48. 19. 33.
4 40. 9 . 4.
a Fr. DOS.10.
7 40. 5 . 24. 10.
10 P. 4. 12. 1 ; Ulp. 1 . 18.
9 Ulp. 1 . 1 8 ; P. 4. 12. 1 ; Fr. Dos. 10.
11 40. 2 . 4 . 2 . The text may, however, mean merely that he cannot concur unless he has a
causa. But this seems difficult td reconcile with 40. 2 . 6 .
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mission by one owner did not of course prevent the man from becoming
free by other causes1.
If all joined the slave was free, and they were joint patronsP. I f
they were under 20 i t was enough if one shewed cause3. We are told
that a minor common owner freeing4 must always shew cause: i t is to
be presumed that in this case, the fact that the other has a causa is
sufficient6. If one owner is a minor, we are not told that the fact that
t h e other desires to free is sufficient, but this seems to follow from this
last rule. I n general such manumission will be inter vivos, since, if the
two gifts do not operate simultaneously, there will be accrual. But the
case of manumission by will might occur. Thus, where one of common
owners frees by will " if my partner does," and the partner afterwards
frees inter vivos, the man is free, holding his liberty by two titlesa.
Indeed both manumissions might be by will, though the necessary
hypotheses are rather artificial. Two cases are mentioned in the same
text. I n one two owners have freed and instituted t h e slave in their
wills, and they die together in a catastrophe7. Here the first gift might
have failed had he not been instituted, for entry under the wills might
have been made a t different times. I n the other case both had freed
him under the same condition 9 Where a slave was left unconditionally
to two, and one freed him and the other afterwards repudiated the gift,
the manumission was good9, on principles already considered. The
repudiation made the other legatee sole owner, retrospectivelylO.
Some points of interest and difficulty arise where the manumission
is accompanied by an institution of the slavel1. If one of two owners
institutes the man, he may do so either cum or sine libertate. I n the
latter case, the slave is quasi alienus. I n the former he is quasi propriuslP. We know that if both free and institute him and the gifts
chance to operate a t the same moment, he is free and heres necessarius
to both13. It is presumably to cases of this kind that reference is made
in a text which says that if a comnlon slave is heres necessarius to one
or two or all of his owners, he cannot abstain from any of themM.
I f the instituting and freeing owner acquired t h e whole of the slave,
the man, having ceased to be a s m u s communis, was free and heres
1 A common slave who detected the murderer of one master was freed: the other being
entitled to compensation, 29. 5. 16.
2 38. 1 . 4 ; 2. 4 . 23.
40. 2 . 6 , 'non.' A. Faber, Jnr. Pap. Sci. 265.
4 40. 2. 4 . 2.
6 A. Faber, lac. cit.
6 40. 4 . 48.
7 28. 5 . 8 . pr.
8 h . 1.1.
9 40. 2. 3 .
'0 29. 1. 3 1 ; 40. 1. 2 ; 33. 5. 14. Fr. Vat. 84. This does not apply if the repudiated gift
becomes a cadztctlm: in that case the lapsed gift may vest in another so that the manumitter is
not sole owner. Fr. Vat. cit.
11 As to institution without liberty, see ante, p. 391.
There is no reason to think that
Jnstinian's rule that institution implied a gift of liberty covered this case: he is thinking of a
sole owner. Ante, p. 553. In. 1. 6. 2 ; C . 6 . 27. 5. 1.
28. 5 . 90; Ulp. 22. 7, 10.
18 28. 5.8.

" 29. 2. 66.

1'

CH.

xxv]

Manumission of Common Slave

necessariusl, t h e testator having been part owner a t t h e time the will
was rnade2. So, if a common slave was substituted to a pupillus by one
owner, who afterwards bought the rest of him, he became a necessarius
heres to the pupillus3. If, however, he was bought by the pzlpillus,
Julian thought he would not be heres necessarius to him: he could not
in any sense be said to have been the property of the testator a t the
time when t h e will was made4. Ulpian appears to add5 that, on grounds
of equity, the man may be allowed to buy the share of himself from the
other owner, and so acquire freedom and the hereditas. But i t may be
that this is an addition by the compilers, expressing Justinian's rule
shortly to be stated.
If the slave is simply freed and instituted, by one of his owners, and
no change occurs till his testator's death, the texts do not say what
happens. I t is generally held that he enters a t command of and for
the benefit of t h e other owners. I t is likely that this was the case,
though Salkowski observes6 that i t is difficult to account for i t logically.
His difficulty is that the slave can get liberty only on acquiring the
hereditas. That he cannot acquire till iussunt, and that implies that
accrual has already taken place. And accrual can result only from the
manumission. Both ought, he thinks, to fail. The solution he suggests
as most probable is, that, contrary to the rule in a case of servus proprius, the institution was allowed to stand good though the manumission failed. The same result may be arrived a t on the view that if
the manumission of a servus comrr~olnisfailed, where there was also an
institution, the manumission was simply ignored, exactly as i t was in
t h e case of a servus proprius7.
The effect of manumission by one of common owners is completely
changed by Justinians. The rules he lays down are these :
1. I f one owner desires to free inter vivos or by will the others
shall sell their shares to him or his heres who shall then freeQ. If the
price of the share is refused, i t may be deposited with a public authority
and the manumission can proceed. His accounts are to be gone into if
necessary, and made u p on a day fixed by a iudex.
2. The price is to be fixed judicially. A maximum tariff is settled
ranging from 10 to 60 solidi, according to age, sex, function, training,
education, etc., with an increase in each case if he is a eunuch, but a
maximum of 70 solidi.
3. The p e c u l i m will go pro rata ; the manumitter is sole patron,
and can give his share to the libertus.
1
4
5
8

3 28. 6 . 1 8 . p ~ . See ante, p. 510.
a Ante, p. 443.
28. 5 . 6. 3.
2 8 . 5 . 6 . 3 ; 2 8 . 6 . 1 8 . p r . ; c p . 2 8 . 6 . 1 0 . 1 , 3 6 . p r . ; 40. 7 . 2 . 4 .
7 Ante, p. 462.
6 Sklavenerwerb, 18.
28. 6 . 18. pr.
9 C . 7 . 7 . 1 . 1 . The form is immaterial.
C . 7. 7 . 1 .
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4. If several wish to free, the first is to be preferred. If all a t
once, there will be no question of price: peculium and iura patronatus
are divided pro rata.
5. The ius accrescendi is wholly swept away.
6. If a part owner left to a slave his part in him i t had been
doubted what the result was, as the intent might have been to free in
part or to benefit the socius. Whatever the testator's intent may have
been, i t is now, favore libertatis, to be treated as a gift of liberty l.
Hitherto nothing has been said of fideicommissary gifts. There
seems no difficultyin such a gift, but there is the point that the otlier
owner might decline to sell? Most of our information is contained in
the obscure preamble to the foregoing constitution of Justinian. I t is
impossible to be certain of his meaning, but the following is a possible
interpretation. Africanus had held not only that such gifts were valid,
but that the co-owner could be compelled by the Praetor to sell his
share, a view reported and apparently adopted by Julian, Marcellus,
Ulpian and Paul3. Further Marcian reports a decision of Severus that
in a certain case, where a soldier had made a direct gift to a common
slave, his heres was bound to buy and free the man, and, a little later,
Severus and Caracalla lay down a general rule to this effect, the
co-owner being bound to sell. This forms the model for Justinian :
his language seems to imply that i t had dealt only with milites, but was
not confined to a specific case as the earlier one had been4.

111. Servus Fructuarius. The fructuary or usuary, not being
owner, could not free. His manumission vilzdicta was in form a cessio
i n iure, involving an acknowledgment that he had no right in the
slave. We may infer that some jurists held that his usufruct reverted
to the dominus, but that the view prevailed that the act was a nullitys.
Justinian regulated this matter in a way to be stated shortlya.
If the owner freed by will, i t seems clear that the gift was good,
but conditional on the expiration of the usufruct. Thus where a slave
was instituted cum libertate, and afterwards a usufruct was created in
him, the institution and manumission were both good, but took effect
1 C. 7. 7. 1, 2. A text which says (40.7. 13. 1) that a common slave freed under a condition
of payment can take the money from which peculium he will, as being an ordinary statuliber,
subject to ordinary rules, expresses the law of Justinian's time, when the liberty would take
effect. For classical law it would seem to apply only where all join.
a 40. 5. 47. 1 seems to assume the validity of the gift, but it may be the case of a slave
common to the heres and another.
Cp. 28. 6. 18. r where it is, however, a direct gift, but nothing is said of compulsion,
hlitteis, Arclliv fiir $a&ruuf. 3. 252.
Roby, R. P. L. 1.28 and Mitteis, loc. cit. think the rescripts applied only to fideico~nmissary
gifts, a s the opinio~lsof the jurists did. This makes i t difficult to see what is the difference,
between milites and other people, which Justinian is ending. Mitteis also holds that the second
rescript, described as 'general,' applied also to pagani.
Cp.G.2.30; P.3.6.32; D.23.3.66.
C. 7.15. 2.
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only on the expiration of the usufruct1. Where the usufruct of a slave
was given as a legacy, and he was to be free a t its expiry, this was
valid: the expiry of the usufruct was a condition on the gift, so that
though the beneficiary compromised for a sum of money, the slave was
not fi-ee till death or capitis deminutio of the donee2. Where an owner
instituted the fructuary, and gave the slave freedom on a condition, the
confusio destroyed the usufruct, and the slave became free a t once on
the occurrence of the condition3. The act of the owner shews that he
did not contemplate the natural expiry of the usufruct as a condition'.
These texts are all from the Digest, but there is no reason to doubt that
they represent classical law.
The case is different with manumission inter vivos: a manunlission
by will can be conditional, while one vindicta cannot5. Such a manun~issionwas good if the fructuary assented (even though he was under
206, fbr he was not freeing), with the nuctom'tas of his tutor if he was a
puljillus7. But beyond this there is some uncertainty as to what the
classical law was. Ulpian tells us that a servus fructuarius freed by
his owner becomes a servus sine dominos. This is a perfectly logical
effect to be produced by the cessio i n iure. The same thing is said
elsewhere9,with the addition: sed lutinum. ... This text observes that the
existence of the usufruct prevents the manunlission vindicta of the
slave. This leaves open several questions. Does the restriction apply
only to formal manumission ? Does i t nullify the act or merely suspend
it till the end of the usufruct? If the latter view be taken, does the
slave become a latin or a civis at the expiration of the usufruct?
Various answers have been given to each of these questionslO. Justinian's remarks in his reorganising enactment give us little help. I t
may be noted, however, that whatever the law was, i t seems to have
been clear: he does not refer to any disputes, but merely declares that
he is modifying the law. He seems to imply in the same text that the
manlimission was merely void-libertatem caderell, but., on the other
hand, it appears from another enactment of his that the existence of
the usufruct had been only an obstacle to the slave's being free stutim12.
There is no reason why informal manumission should not have made
1 28.

5. 9. 20. H e need not be sole heres:.
40. 4. 6 .
7.1. 35. 1.
If a usufruct is given "till he is freed," the dominus can free a t any t i e , 7. 4. 15.
7 40. 9. 27. 1.
40. 2. 2.
5 A n t e , p. 455.
9 Fr. Dos. 11, confined expressly to manumission vindicta.
Ulp. 1. 19.
10 Vangerow, Latini Iuniani, 44 sqq., who cites some earlier writers, thinks that when the
usufruct ended he became a latin or civis according to the circumstances, the manupsslon
vindicta, but only that, operating a t once to make him a servus sine domino, by destroy~ngthe
quiritary ownership. Kuntze, Servus Fructuarius, 62, also thinks the rule merely suspensive,
but rests his view mai~llyon the texts dealing with manumission by will, of small force in this
connexion. Huschke, a d Fr. Dos. 11, thinks vindicta was null, and informal suspended.
Kriiger, ad h. I . , thinks he became a latin in both cases a t expiry of the usufruct.
19 C. 6. 61. 8. 7.
11 C. 7. 15. 1.pr.
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the man a latin a t the end of the usufruct, and probably the Dosithean
fragment was about to lay down some such rule. A manumission vindicta,
regarded as such, could hardly have had such a suspended operation l. But
the process was a t least a declaration of intent to free, even though void
as a formal act, and thus might possibly operate, as a declaration inter
amicos, to make the man a latin, when the obstacle was removed2. I t may
~ i t was in no way defective:
be noted that, regarded as a cessio i , iure,
there was no condition to vitiate i t : it was only the existence of the
usufruct which prevented i t from producing all the effect which was
desired. Thus it makes the man, in the meantime, a servus sine donzinoj.
Of the origin of the rule it is hardly possible to say more than that
i t appears to be a civil law rule independent of statute. Justinian
declares it to be a rule of observatio4,which seems to mean "of juristic
origin."
Justinian reorganised the system, laying down the following rules :
1. If owner and fructuary concur, the manumission is valid in all
respects.
2. If the owner frees without consent of the fructuary, the slave is
free, and his libertus, though acquiring thereafter for himself, must
serve the fructuary, quasi servzcs, till the usufruct ends. If he dies
before that event the property goes to his heredes.
3. If the fructuary alone frees, intending a benefit to the slave,
the ownership is not affected, but, till what would have been the end of
the usufruct, the judices will protect him from interference by his
dominus. At that time he reverts and his mesne acquisitions go to his
donbinus. If the fructuary frees him by way of ceding to the dominus,
full dominiurn is a t once reintegrated5.
IV. Servzcs Legatus. I f the slave has passed into the ownership of
the legatee, he can free, even in the extreme case in which the slave has
been conveyed by the heres under a legacy contained in a codicil afterwards shewn to be a f a l s z ~ m ~ .Where a legacy was left to two, and one
of them, having accepted the gift, freed the slave, and the other legatee
afterwards repudiated the gift, the manurnission was good7. These
texts, of Marcellus, Paul and Ulpian, accept the Sabinian view that in
the case of a legacy per vindicationem refusal by the legatee acts
Ante, p. 455.
That Justinian does not mention it among the causes of latinity (C. 7. 6 ) is explained by
the fact that his reorgnnising enactment (C. 7. 15. 1) was of a little earlier date. See, however,
ante, p. 543 and App. ~ v .
8 It must be presumed that as to such acquisitions as did not go to the fructuary, he was in
the position of a derelict slave, ante, p. 274.
4 C. 7. 15. 1. pr.
6 C. 7. 15. 1. The form of manumission is immaterial.
6 Subject to compemsation, C. 7. 4. 2 ; cp. D. 39. 6 . 39; ante, p. 568.
7 Fr.Vnt.84; D . 2 9 . 1 . 3 1 ; 4 0 . 2 . 3 .
1
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to vest the thing in him to whom it would have
belonged apart from the legacy1 : in this case the other legatee. The
two were a t no time joint owners of the slave. The liberty dates from
the manumission2.
No authority is necessary for the proposition that if the heres has
ceased to be owner he cannot free. But as to his position while the
slave has not yet become the property of the legatee, i t is difficult to
say what the law was a t different dates, in the various possible cases.
If the legacy was of a slave of the heres, i t is clear that in classical
law, a t any rate, he was the slave of the heres till delivery. According to
the view generally held this was also the case under Justinian3. Ulpian
quotes Jlarcellus as saying that if, where there was such a gift, the heres
freed the slave, the manumission was good4,and this text which is in the
Vatican Fragments, no doubt expresses classical law. The Institutes
express the same rule, crediting it to Julian, and remarking that the
state of knowledge of the heres is immaterial5. The Digest quotes the
same doctrine from Marcian" But elsewhere the rule is laid down and
attributed to Paul, that the lnanul~lissionis void whether the heres
knew of the legacy or not7. The reasoning of the text is ill-fitted to the
rule it states, and it seems likely that the decision is of the compilers,
and is a misapplication of the enactment of Justinian8, as to manumission and alienation of legated property, shortly to be considered.
The case of the slave of the testator left pure per damnationem should,
i t seems, be dealt with in the same way, but there are no texts : the case
was obsolete under Justinian. Where he was left pure per vindicationem
the case was complicated, for classical law, by the controversy which
existed as t,o the state of the ownership pending acceptance by the
legatee. I t is generally held, notwithstanding the language of Gaiusg,
that the view which reva ailed was that of the Sabinians, that the
ownership was in suspense till the legatee made u p his mind, and that,
if he refused, the thing was treated as having been the property of the
heres frorll the date of operation of the will. This view is confirmed by
the surviving texts dealing with the matter, which declare that the
manurnission by the heres is void if the legatee accepts, valid if he
refuses : retro competit libertas"'. Upon the same principle, if a slave is
left pure to two, and one, having accepted, frees the man, the manumission is good if t,he other refuses, unless, before Justinian, the etlect
of the refusal was to make the gift a caducum, in which case the lapse

4

Girard. Manuel. 922.
40.2. 3; D . 29.'1. 31 is not really i11 contradiction.
But it is not possible to be certain as to the exact meaning of his enactment, C. 6. 43. 1.
6 30. 112.1.
Vr vat RJ
6 IU. 2. 20. 16.

9

G. 2. 195; see, e.g., Girard, Manuel, 922.

1
2

10

29.1.31; 40.1.2; 40.2.3.
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might not benefit the other legatee1. In an enactment of A.D. 5312,
Justinian lays down a rule that where a slave is left pure or ex die, the
heres is to have in no case any power to free. I t is plain from the
context that this is intended to clear up doubts as to the effect of his
general enactment assimilating all kinds of legacy3: there is no reason
to suppose i t was intended to alter in any way the rule which made the
effect of a manumission by the heres, of a servus legatus, depend on the
fate of the legacy.
Where the legacy was conditional, the Proculians held that,pendente
conditione, the slave was a res nullius, and there could be no question of
manumission by the heres. But the view prevailed that the res was in
the interim the property of the heres" On this view he ought to have
been able to free, but two texts in the Digest make i t clear that he
cannot do so6. As Gaius seems to express a view which he rejects in
his Institutes4, i t is not unlikely that the rule is new in Justinian's law,
and that the old rule was that the heres could free, subject to compensation. I t is noticeable that Justinian in his enactment, just cited2,
in which he prohibits dealings with things legated, assumes a pm'ma
facie right to alienate things conditionally legated, but declares any
such alienation irritum if the condition arrives. He says nothing about
manumission in this part of the lex, and it is clear that such things
could not be voidable. I t seems that the texts in the Digest5 have
been altered so as to state an arbitrary rule placing manumissions on
the same level as other gifts, so far as is consistent with their irrevocable naturea. It is hardly possible to apply the rule that the effect
of the manumission in classical law was in suspense, so that it failed if
the condition arrived, for this would imply that acquisition to the
legatee was retrospective, and this does not seem to have been the
case7. There are, however, two texts which deal with legacy of optio
servi, which raise a difficulty. I n one we are tolds that the legatee
cannot by freeing lessen the right of the legatee, since each slave is
regarded as conditionally legated. The other says that the man is not
made free in the meantime, but that he will be free if the legatee
chooses another slave9. These texts are not in conflict with each other,
but they may seem difficult to reconcile with what has just been said.
It is clear, however, that in Justinian's law a legatum optionis was not
Fr.Vat. 84; D. 29.1. 31; 40. 2. 3. If the other legatee accepted, the mmnmission would
be void before Justinian, as having been made by one of co-owners. Presumably under his
legislation the freeing owner would have to compensate the other, ante, p. 568.
C.6.43.3.28,3.
a h. t . 1.
40.9.29. 1; G.2.200.
W. 1. 11; 40. 9.29. 1.
6 This is more or less confirmed by the fact that there eurvives into the Digest a text which
tells us that when there was a JEdeicommissumof a slave under a condition and the heres freed
the man the manumission was good, but the heres had to pay compensation whatever his atate
of mind, 36.1. 26.2.
7 See the texts cited by Accnrias, PrBcis, 5 379,n. 3.
a 40. 9. 3.
0

33.5. 14.
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conditional. Our text only speaks of each slave as quodammodol
conditionally legated, and in the Institutes2 Justinian says that formerly
such a gift conditionem in se habebat. But he took away the intransmissibility of right of choice, which gave such s gift its apparently
conditional character, and we have seen3 that the passage in the
Institutes is very doubtful history. I t may well be that those jurists
who thought the gift ought to fail if the legatee failed to choose,
thought so, not because there was an unsatisfied condition, but because
there was no slave who answered the definition in the will. In fact
the expression optio servi covers two forms of gift-utrurn elegerzt
habeto, and optionem do. In the former case if he chooses none there is
none which satisfies the definition, in the latter there is no sort of
reason why the heres of the legatee might not choose. I t is idle to
attempt to reconstruct the debates4, b u t enough has been said to shew
that we are not entitled to construe such gifts as conditional in all
respects. For Justinian they are pure legata, and the rule laid down is
the normal rule in such cases.

V. Servus Dotnlis. All the texts which deal with this case are
from the Corpus Iuris, with the exception of one which has not been
deciphered5. I t does not appear, however, that Justinian's changes in
the law of dos affected the right of the husband to manumit during the
marriage, so that these texts probably represent classical law. The vir
is owner and can therefore frees, with the effect of becoming patron and
heres legitimus7. But though the vir could free it does not follow that
he would not have to account for the resulting loss to the dos. On
this matter elaborate rules are laid downs. If the wife assented to the
manumission, and did so with the intention of a gift to her husband, he
will not have to account for any of the rights he has over the libertus,
either ips0 iure or expressly imposed, or even for the slave himself9.
The gift is valid, notwithstanding that i t is a gift from wife to husband,
just as a gift to him, ut manumittat, would belo. If the wife assented or
did not oppose, but i t was ex negotio, as a matter of business, the vir
must account for all he gets ex bonis, or ex obligatione, including
anything specially imposed", even though after the manumission1'.
Thus if he accepts the man as debtor or surety iure patroni, the
8 Ante, p. 19.
40.9. 3.
In. 2.20. 23.
In 33. 5. 9. pr. Julian evidently adverts to an analogous difXculty of construction, apd
refuses on common sense grounds to accept the lo ical interpretation of the words of the @;lft,
under which the legatee would be entitled to both sfaves if he chose neither.
6 C. 7.8.7.
6 Responsa Papiniani, 9.9.
7 38. 16.3.2; 48. 10. 14. 2; but he has no more right than any other owner, so that he
cannot free if the slave is pledged to the wife or if he is insolvent, though the only creditor be
the wife for the doe, C. 7. 8 . 1; D. 40. 1. 21.
Q 24. 3. 24. 4, 62,63.
See Demangeat, Fonds Dotal, 18 sqq.
n 24. 3. 24. 4, 64. pr., 1.
10 24. 3. 63; P. 2. 23. 2.
12 h. t . 64. 3.
1
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obligation so acquired must be accounted for1. And by the lex Iulia
the obligation covers not only what was received, but what would have
been received but for dolus of the patron2. On the other hand, two
limits are expressed on this duty of accounting. He is liable for operae,
if he receives their value, but not if they are actually rendered to him3.
And while he is accountable for everything he has received izcre patroni,
he need not account for extraneous benefactions from the libertus, and
thus not for any share of the estate of the libertus, to which he was
instituted, beyond his share as patron4. If, however, the manumission
was against the will of the wife it appears that he must account for
everything he receives through the libertus, as well as for the value
of the man himself5.
There is some difficultyas to the law in the case of manumission by
will. I n the classical law the remedy of the wife or other claimant for
return of the dos was a personal action6: the slave was still the
property of the husband or his estate, and thus he could free by will7.
Though the slave could be claimed before the manumissiou was completed, it was impossible to set it aside when it had been carried out.
On the other hand Scaevola tells uss that where the woman died i n
matrimonio she could free slaves by her will, ac least if there had been
a pact to restore the dos to her brother, under which pact he had
stipulated for this return-a point which does not seem material. Some
of the language suggests a direct gift, and a woman could certainly not
free directly by will a slave who did not belong to her when she made
the will9. But the concluding words of the text look as if the gift was
fideicommissary, since the heredes are spoken of as bound to carry out
the manumissions, and in that case there is no difficultylo.
VI. Divorce. A woman who divorces or is divorced", whose marriage ends, indeed, in any way but bona gratia, or death, or civil death
of a party, cannot free or alienate any of her slaves for 60 days from
the end of the marriage12, whether they had been hers during the
marriage or not. The object is to prevent her from evading the
quaestio for them, in the matter of adultery. The rule is laid down in
1 h. t . 64. 4 .
a h. 1. 6 , 7 .
3 h. 1 . 2 .
4 h. 1. 5.
5 24. 3 . 61. It does not seem that ally deduction from this was made for his value as a
libertus. This seems to have been regarded as too problematical to be estimated; see 50:17.
1'26.
1.
. -.
6 Girnrd, Manuel. 950.
7 C . 5 . 12. 3.
8 23. 4 . 29. 2.
9 Ante, pp. 264, 464.
10 There is no reason to suppose a direct gift construed as fideicommissary, favore libertatis.
We have see11 that this is not commonly done (ante, p. 514). In a reforming enactment of 529
Justinian uses language which suggests that the husband's right N ~ reduced
S
to a uuufruct, the
wife being dornil~us. This is incollsistent with the foregoing texts and with an enactme~~t
of the
followi~~n
year imuosine restrictions on his Dower of alienation 1C. 5. 12. 3 0 : C. 5 . 13. 1 ) . See
Girard, Minuel, 960.
11 40. 9 . 12. 1, 14. 2.
12 40. 9 . 14.
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the lex Iulia de adulteriis, quod quidem perquam durum est, sed ita lez
scr*ta estl. Whenever under these rules they cannot be freed, they
can be tortured2. The paterfamilias, the mother, the avus or avia
cannot free or alienate, for the same time, any slaves who had been
employed on the wife's service, nor can any person whose slaves would
be liable to the quaestio in the matter3. If such persons, dying within
the 60 days, manumit by will, the slave is a statuliber; the condition
being that there is no accusation within the 60 days4. Though the
husband dies within the 60 days the bar still continues, as the father
can still accuse5. Africanus thought the time fixed by the lex was too
short, since the trial would not be over in that time. Accordingly the
rule develops that if a charge is actually begun, manumission is barred
till i t is over6. Similar rules are applied if the manumission is in
fraudem legis, i.e. in contemplation of a divorce7. Justinian provides
that death of the wife shall not end the prohibition, but that i t shall go
on for other two months, as i t may still be important on the question of
disposition of dos. After that time the heres may free, unless his culpa
has delayed the husband in bringing the charges.
With this matter may be stated the connected rule that, if a woman
is accused of adultery with her slave, she cannot free the alleged accomplice pending the accusation9. Under the juristic extension of the
more general rule above stated this ceases to be important. Justinian
preserves it only in connexion with, and for its bearing on, the law of

institutio.
VII. Slave transferred with a condition against rnanumis~ion~~.
If
a slave is alienated inter vivos with a condition against manumission,
any manumission is void". I t is laid down by Justinian, though the
form of the text shews that the rule is older, that a prohibition of sale
includes a prohibition to free. This whole rule is noticeable as a case
where an agreement between two persons has an effect i n rem: the
covenant "runs with" the slave12.
I n the case of a slave left by will under a similar condition, there is
more to be said. The general rule is the same: the manumission is
voidls, and a direction not to sell includes a direction not to free1". The
restriction may be temporary. We are told that where that is the
case, the validity of any manumission, e.g. by will, depends on the time
=-. ". *-.
4 40. 9 . 13.
8 40. 9 . 12. 3-5;
including the husband, C . 9 . 9 . 25 ; ante, p. 91.
8 C . 9 . 9 . 35. 3.
7 h. t . 14. 5.
". t . 1'2. 6 .
6 h. t . 14. ur.

10 Ante, p. 'In.
In. 2 . 141pr., Severus and Caracalla; 28. 5 . 49. 2.
Perhaps originally applied in sale of captivi, Sueton.
11 18. 7. 6 ; 40. 1 . 9 ; 40. 9 . 9 . 2.
Augustus, 21 ;Blair, Slavery among the Romans, 18;
la C. 4 . 51. 7. Conditiopersonae eius cohaesit, C . 4 . 57. 5 . pr.
1840.1.9; 40.9.9.2; C . 7 . 1 2 . 2 . p ~ .
14 C. 4. 51. 7. The converse is not true : a direction not to free is not a direction not to sell.

586

Manumission : Transfer ne manumittatur

[PT. II

wheu the gift would take effect, not on the date of the will1. The
inference that i t is to be only temporary may be drawn from the facts.
If the restriction is not imposed as a penalty, but, e.g., in order to have
some person to look after the heres or his -estate, i t will be impliedly
temporary and the bar will cease if the heres diesa. I n some cases the
reason is stated, perhaps to avoid implications. Thus in the will of
Dasumius the heres is requested not to free certain slaves, so long as
they live, because they have neglected their duty$. I t is not anywhere
expressly said that the condition runs with the slave, and in some cases
words are used which seem rather to negative this. Thus in the text
just mentioned the direction was that neither donee nor his heres was to
free. I n the will of Dasumius3 the direction is that the heres is not to
free. But from the way in which this case is grouped with that last
discussed i t seems likely that, apart from expressed intention, the
restriction is quite general4. I t may be applied to a slave of the
testator or of the heres, but not i t seems to one of a third person5.
One point is somewhat difficult. How far, in classical or later law,
is a conditional manumission by will a direction to the heres not to free
till the condition is satisfied ? Justinian tells us, as we have seen6, that
in earlier law the effect was, where the heres was extraneus, to prevent
him from making the slave more than a latin, and that he provides
that the heres can make the man a civis, but that if the condition
arrives, the man shall be libertus orcinus. Antoninus Pius is quoted
by Marcian7 as laying down or mentioning the rule in most general
terms, not confining itJ to heredes e x t r a n k but i t is auite clear that
there were possibilities of making the slave a civis in some cases:
Pomponius observess that some masters, desiring that their slaves
should never be free, wrote gifts of liberty to them to take effect on
their death, and quotes Julian as holding that such derisory gifts were
mere nullities-ndlius momenti. This appears to mean only that they
were invalid as gifts, but, as expressed, i t also means that they were of
no force as restrictions, the idea perhaps being that, as therk was no
express restriction, one could not be implied from a gift which did not
take effect. Pomponius goes on, however, to quote octave nu^^^ as holding
that if a testator, having given a conditional freedom, adds the words:
nolo ante conditionem eum ab herede liberzim jieri, the addition is of no
effect, nihit valere. I n the law as we know it, it is clear that such a

.,

40. 9. 17. 2.
1 C. 7 . 1 2 . 2 .
8 Bruns, Fontes, i. 273. I t does not of course bar the testator himself from freeing inter
v h o s , or even by will, 40. 5. 40. 1.
4 Cp. 31. 31 ; 35. 1. 37, where a legal prohibition (e.g. Zez Iulia) seems to be in question.
5 A gift of land to a third person if he do not free Stichus does not bar: it is a condition on
the gift giving rise to cantio Muciana but nothing more, 35. 1. 67.
8 C. 7. 6. 7 ; ante, p. 550.
7 36. 1. 32. 1.
0 28. 6 . 3. 3 ; 4. 3. 32. See also 40. 7. 3. 15. Ante, p. 550.
9 40. 4. 61. pr.
10 40.4. 61. 2.
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restriction could .be imposed. Pothierl adopts the view suggested,
with others, by the Gloss, that the words mean merely " I do not
desire my heres to free before the time," and not " I desire hinl not to
free." But the words do not mean this, and if they did their emptiness
would be so obvious that Octavenus would hardly have made the
remark, or Pomponius thought it worth citing. On the other hand if
they are understood, as the Gloss also suggests, as useless, since they do
no more than the very existence of the condition does, this is not
true for the case of a suus heres, even if we ignore the fact that any
heres could make the man a latin, and they are anachronistic in the
time of Justinian. I n any case the remark of Octavellus seems to be
out of date. I t must be remembered that the right to impose such a
restriction is not a matter of course: we are told in two texts2 (also
cited by the Gloss) that a testator could not impose a general permanent
restriction on alienation, apart from jdeicommissunz. Octavenus was
an early writer, and it is possible that in his time the power had not
developed. The implied restriction contained in a conditional gift is
probably later still, and may not be earlier than Antoninus Pius, who
seems to have legislated on these matters3. If that is so i t is probable
that the rule that in such a case the manumission, though void as such,
was a t least a declaration of wish that the man should be free, and thus
made him a latin, was later still4.
VIII. The slave of a person under guardianship. Manumission
by an infans is impossible, and thus if such a person is under a jd&cornmissum to free, the beneficiary will be declared free on application :
i t is in fact an ordinary jideicommissum which the fiduciary, without
personal culpa', has failed to carry out. Other pupilli and women under
tutela cannot free without the auctoritas of the tutor, and, even if that
is given, the manumission will not include a gift of the peculiurn6, as it
ordinarily does in manumission inter vivos'. The reason is that a tutor
has, in general, no power to authorise gifts! I t should also be noted
that in any manumission, by a pupillus, or a pupilla under 20, cazlsa
must be shewns. If the tutor refuses to authorise a manumission due
under a fideicommissum the same rule applies as in the case of
infanslO.
3 30. 114. 14; 36. 1. 32. 1.
a 30. 114. 14 ; 32. 93. pr.
A d h. 1.
5 40. 5. 30. 1 4 ; post, p. 611.
See ante, p. 543, and App. IV.
7 ante, p. 189.
6 40. 2 . 2 4 ; Ulp. 1. 17.
9 26. 8. 9. 1.
8 27. 3. 1. 2.
In
general
manumission
er
epistolam
opefates o111ywhen it becomes
10 40. 5. 11, 30. 3.
known to the man, 41. 2. 38.pr. Thus Julian hol%sthlrt the uuetorttaa must be W e n (and the
tvtor be present 9) when the slave receives the letter (Fr. Dos. 15). But an older view, of
Neratins I)riscus, at least in the case of domina, that it is enough if the tutor authorisev at the
time of writing, is confirmed by imperial enactment (ib.). No doubt a part of the breakdown
of trtela of women. Perhaps not to be applied to other cases.
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A minor under 20 must of course shew cause whether he has a
curator or not, and we are told repeatedly that a minor over 20 who
frees cannot get restitutio in integruml. These texts do not in any way
distinguish between the case in which there was a curator and that in
which there was none, a fact which is somewhat opposed to the opinion
now generally held, that a minor who has a curator is incapable of
making his position worse2.
A furiosus is incapable of freeing, and his curator cannot free for
him, as manumission is not administration? The imposition of aJideicommissum on a furiosus creates a n obvious difficulty. H e cannot
authorise his Jilius, if he has one4: his personal izcssum is impossible.
Octavenos5 suggests as a way out of the difficulty that the curator can
convey him to someone else to free. That this should have been
regarded as administrative while the direct act was not is rather
surprising. Antoninus Pius settled the matter by providing that the
rule above stated for infantia was to apply6.

IX. Slaves of corporate bodies7. Marcus Aurelius gave a general
power of manumission omnibus collegiis quibus coeundi ius ests,and they,
and municipalities whose slaves are freed, have rights of succession and
the other patronal rightss. I t has been saidI0 that before these enactments such a slave if freed could not become a civis. But in fact
Varro, the contemporary of Cicero, speaks" of libertini of towns, and of
their names, in terms which shew that they were not merely i n libertate
morantes, but cives, and he makes allusion to slaves of other corporations,
obscurely indeed, but in such a way as t o suggest that they were on
t h e same footing. An enactment of Diocletiani2 refers to a n ancient
law authorising municipalities in Italy to free, and speaks of the right
as extended to towns in the provinces by a Senatusconsult of A.D. 129.
Probably many corporations other than towns had the right, but there
was no general right in collegia till the enactment of Marcus Aurelius.
As such manumissions were inter vivos, the libertus of a town, (and
presumably of any corporation,) kept his peculium unless i t was expressly
taken away, so that debts to the peculium were validly paid to him's.
The form of manumission by a collegium is not knownlJ. Slaves of
Ante, p. 566.
2 But this opinion rests on little evidence.
See Girard, Manuel, 231.
40. 1. 1 3 ; 40. 9. 22.
440.2.10.
s40.1.13;ante,p.457.
640.5.30.7.
Mommsen, Z . S. S. 25. 39, 4 9 ; Mitteis, Rcim. Priratr. 1. 385, 399; Halkin, Esclaves
Publics, 14'2.
8 40. 3. 1.
' 3 4 0 . 3 . 2 , 3 ; 38.16.3.6.
10 Halkin, loc. cit.; Ranter, Socie'te',37.
11 Varro, de ling. lat. 8. 83.
'2 C . 7. 9. 3. The text calls it lex Vetti Libici. Of the suggested emendations, that of
Momrnsen (ad h. I.), ler veteris reipublicae, seems the most probable. See Momrnsen, Z. S. S.
25. 49.
'3 40. 3. 3 ; ante, p. 205.
l4 As the Senate freed slaves of the State and the Ordo freed slaves of towns, it seems likely
that a vote of the collegium or its governing body, if it had one, sated. Probably, as M o m s e n
says (op. cit. 39), recognition of a given corporation would be accompanied by regulations hereon.
H e suggests authorisation to a delegate (actor?) to free vindicta, but this seems unlikely.
1
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towns were freed by a decretum of the local senate (ordo, curia) with
the consent of the Praeses or Rector1. They took the name either of
the town or of the magistrate who freed them2. Bruns3 gives a case of
wholesale manumission of slaves of a municipality, probably for services
rendered, in B.C. 188, but this is an overriding decree of the Proconsul4.
I t seems to have been a common thing for them to give a mancipiun~in
the place of themselves5, but there is no reason to think this was a
legal requirement6: i t occurred conlmonly in other manumissions7.
Such a substitute was called in some cases vicarius, which, in this
connexion, no doubt implies that he was qualified for the same
functions.
Any person could give a Jideicommissun~of freedom to the slave of
And conversely where any townsman suffered fora municipality!
feiture of his goods, any slave he was bound to free was declared free
by the municipal authoritylO.
I t is a vexed question whether societates vectigales were, or might
be, corporate bodies. The evidence is mainly one obscure textn. Into
t h e various solutions which have been offered of the problem i t presents
we will not enterlY. If (or when) i t was a corporation i t would be
governed by the rules just stated. Varro seems to refer to freedmen of
societatesl3, and may be thinking of this case, but the text is not strong
evidence, and no surviving juristic text mentions the matter.

X . Servi Publici Populi Romani, Caesaris, Fisci. Of the manumission of ordinary servi publici there is little trace". Mommsen can
find one case only under the Empire. No real case is recorded, i t
seems, in Republican times. The nearest approach to a case is that in
which Scipio promised liberty, on conditions, to some captives whom he
had declared servi publici15. But there are many instances of' gifts of
liberty as a reward for services to slaves who vested in the State. I n
some cases they are slaves of private owners, bought and freed as a
reward for revealing crime, or betraying the enemyi6, or for service in
l C . 7 . 9 . 1 , 2 , 3 ; 11.37.1.
2 Varro, loc. cit.
8 Fontes, i. 231.
4 Acting apparently under the authority of the Senate. It is not, however, quite clear who
these slaves were.
5 C. 7. 9. 1.
6 See, however, Wallon, Histoire de l'Esclavage, 2. 500; Erman, Servus Vicarius, 43'2.
1 E.g.C.6.46.6.yr.;
C . T h . 4 . 8 . 7 ; 1 ) . 3 8 . 1 . 4 4 ; 4 1 . 3 . 4 . 1 6 , 1 7 ; 41.4.9.
11 3. 4. 1. pr.
10 h. t . 1'L.pr.
9 40. 5. 24. 1.
8 Erman, Zoc. cit.
la See Mitteis, Rom. Privatr. 1. 405 ~ q q . H e gives references to earlier literature.
13 Varro, de 1. I., 8. 83.
14 hlornmsen, Staatsr. (3j 1. 322; D . P. R. 1. 369; Willems, SQnat, 2. 354; Halkin, Esclaves
Publics, 2.2 sqrl. The following refereuces are mainly due to this writer who collects and
discusses the texts. It is clear from Varro, de 1. l., 8. 83, that they were sometimes freed. He
notes that anyone so freed had been called Homanus (cp. Livy, 4. 61), but was now called after
the
.- maeistrate concerned.
16 c1vy 22. 57, 26. 47.
16 ~ i v 2.~5,: 4. 45, 4. 61, 22. 33, 26.27, 27. 4, 32. 2 6 ; Cicero, pro Rab. 11. 3, pro Balbo, 9. 24;
Val. Max. 5. 6. 8 , 6. 5. 7 ; Dion. Hal. 5. 13; Sallust, Catil. 3 0 ; Plutarch, Popl. 7 ; Macrob. Sat.
1. 11. 40. But see, as to their ownership,post, p. 598.
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war1 in others they are captives freed for betray~ngthe enemy or for
senices after capture2. It may be assumed that the mode of manumission would be the same for all slaves of the people, and i t is clear
that the ordinary course IS for the Senate to authorise the hberty and
for the magistrate to declare it. I n some cases this 1s statedd in
others we are merely told that liberty \\as given-an impersonal form,
better suited to descrlbe an act of the Senate than an independent act
of the magistrate4 Sulla certainly freed on his own authority, but this
was when he was dictator with almost absolute posers Sclpio perhaps
freed captive.; on his own authority, it may be, as Mommsen says, he
did this by virtue of the commander's power to dispose of booty6 I n
many cases the lzbertus recerves money as well this and Indeed the
abandonment of property rights in the lnan seem to be essentially the
business of the Senate7. For the act of the magistrate no form is
necessary. Only in a very early and doubtful case is the use of the form
of vzndzcta recordeds. The magistrate 1s usually a Consul 01 P~oconsul,
but this is not essential. in one case it was the PraetorsJ.
I n most cases the freedman is declared to have lzbertas and czvztas
I n one case Cicero says . lzbel tate, zd est czvztate, donarzlO. But in some
cases liberty only is mentionedll, and it is quite possible that in ea~lier
days %here the event occurred in a latin region the freedman may have
received the status of the ordinary Inhabitants of the district.
I n many cases the slave to be freed has to be first acquired fionl his
ownel We are not expressly told that he could be compelled to
transfer But resistance to the decree of the Senate was improbable,
and a power of compelling sale was not without analogies12
The only known case in post-republican tinies appears to have been
carried out by the Emperor13. Whether the Senate concurred or not
cannot be said, but such a concurrence must have soon become merely
a form
Theie is a good deal of evidence as to the existence of lzbertz
Caesaris but it is hardly possible to distinguish between the different
gradesI4 No doubt the Emperor could flee by will those slaves who
Llvy, 22 57 26 4 7 , Val Max 7 6 15, Florus 1 22 30
Clcelo, Ph111pp 8 11, Polyb 10 7 9 , Servlus 111 Aen 9 547, Macrob Sat 1 11;
Pluta~ch.Sulla 10. Dlo Cass 39 23
LIV$,
2 5, 24 '14 3 2 26 (cp 39 19), Sallust, Cat11 30, Macrob Sat 1 11 40, Plutarch,
Cato MIII 79
L l ~ y4 45 4 61, 22 33, 26 27 26 47, 27 4 , Cmero, pro Rab 11 3, pro Balb 9 24,
Florus, 1 22 30 Plntarch, Sulla, 1 0 , ' ~ l o nHal 5 13
App~anB (C 1 100 \a1 Max 6 5 7
6 Livy, 26, 47, Polyb 10 17 9
1 Livy, 2 5 , 4 45,4 61 22 33, 26 27 27 4 32 26, cp Llvy, 39 19, hutlop 2 27
Llvy 2, 5 , Plut Pop1 7
9 Snll
Cat,~l
l
--.
---.- %
-10 Clcero pro Balbo 5 24
fi E g Llvy, 4 45, 22 33, 26 47, etc
12 Caeba~,cle Bell G 3 32, W~llems, Senat 2 354, Halkm, Esclaves Pubhcs, 25
IS C I L 6 2340, Mommsen, Ioc czt
The Izbertz Romanae natzonzs a prznczpe manumzssr
of the ler Rom Burg (3 2) are no doubt lzbertz Caesarls See also C Th 8 5 58
4' C 3 22 5
See the information collected by Wallon, op cat 2, pp 506 spq
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were his own private property1, but there is no slgn of an attempt to
do so in the case of those in any sense State property. Inter vzvos the
manunllss~on was done by the E m e r o r himself, and there exists a
constitution narnlng magistrates that it is unlawful for them to do itZ.
He did not manumit vzndzcta, slnce he was subject to no jurisdiction.
s
expiession of desire,
But we are told that ex lege Augusti, a t h ~ mere
the slaves are free3, and the Emperor has full patronal rights4. Whether
they were always czves, or the Prznceps could make them latins, or did
90 if they were under 30, is not clear.
I t may be noted that slaves in
the peculzum of servz Caeaaris could not be freed by them, even per
znterposztarn pelsonam, z e. slaves could not be validly transferred z~t
manunazttantur5 For this rule to be effective the conveyance for this
purpose must have been ab znztzo v o ~ d Naturally, fideicommissary
gifts of liberty could be made in favour of such persons
X I Guilty Owners and Slaves. I t was provided by Antoninus
Plus that a deportatus could not free6 The rule refers to slaves
acquired since the deportation, for of the others he has ceased to be
owner As he is not a czvzs he cannot of course give czvztas. But as
he has all zure gentzum rights, he could no doubt, apalt from this
express enactment, have given thein the same rights as he had, just as a
relegatus could free so as to give the man the rights he had but not so
as to enable him to go to Rome7 A person condemned, even after his
death, for mazestas, could not free, and thus gifts of liberty in his wlll
were nullified by subsequent condemuatlon8. The same was true of
other capital crimes, aud the rule, though i t is vaguely expressed, seems
to hale been, as laid down by Antonlnus Plus, that any person actually
accused lost his power of mar~umissionfor the case of his ultimate
condemnation9.
Servz poenae could not be freedlo Even where the sentence was not
capital, there were cases in whlch the magistrate might impose as part
of the sentence on a guilty slave, an incapacity for m a n u m i ~ s i o n ~I~n
some cases there was a permanent rule that the slave could not be
freed12 A slave who had been guilty of some offence under the lex
Marquardt, Org financ 394
C Th 8 5 58 There was now no pract~caldifference between pU61bcz and Caesar~s As
to freelilg by the fisc post, p 626
8 40 1 14 1 There may have been a Sc authons~ngthe Emperor generally
6 48 22 2
5 C 7 11 2 , post, p 595
4 38 16 3 8
7 48 22 13
s C 9 8 6 , c p D 4 8 2 2 0
T h ~ is
s not a c o n d ~ t ~ o nthere IS nothing future and uucertam
9 40 1 8 1,2 , 40 9 15 pr
The mcapaclty depends on the gullt and the accusation the conv~cttononly brlugs ~t to light
Nn cao~tallvconvicted person can free (40 1 8 pr ), but manumlsslou before accusat~oi~
1s good,
40 1-8 p d , C 4 61 f
11 40 1 9
10 A i e , p 410
12 Slaves who had been part of a band of robbers and had by decree become pnvate property
could not be freed. C 7 18 2 A servus relegatus who stayed m Rome could not be freed,40 9
1
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Fabia, for which his master had paid the fine, could not be freed for
10 years. The text adds that in the case of a will the date of the
death, not that of the will, is the date taken as that of the giftl.
Severus appears to have provided that persons condemned to perpetual
vincula could not be freed. But as this punishment was always illegal2,
and the enactment which recites this provision goes on to treat the case
as one of temporary bonds, it is probable that the original enactment
dealt with that case. The reciting enactment, which is so rubricated
and described3 as to make its origin uncertain, but which is probably
by Caracalla alone, or with Geta, provides that a gift of liberty which
takes effect while the slave is undergoing the penalty of vincula is void.
Expiry of the sentence would enable him to be freed, but would not
revive the gift. Here, too, i t is the date of the aditio, not of the will,
which is determining. There was a still severer rule : Hadrian provided
that a gift of liberty would be null if i t were made only to prevent a
magistrate from punishing the slave in the way appropriate to slaves4,
who, for many offences, were more severely punished than were cives or
any freemen 5.
XII. Cases connected in other ways with criminal offences. If
any person wrote a gift to himself in any will, an edict of Claudius,
based on the lex Cornelia de .falsis, voided and penalised the
transaction. If, however, the testator noted specially that he dictated
the gift in question, it was valid, and even a general subscriptio prevented the penalty from applying" Similar rules were applied to gifts
of liberty. If a slave wrote a gift of liberty to himself, i t was in strictness void, but the penalty was remitted if i t was shewn that the
writing was at the dictation of the master, whom the slave was bound
to obey7. If, moreover, the testator subscribed the will, the gift though
not valid was declared by the Senate to impose on the heres a duty to
free8-the words of the lex being presumably too general and peremptory
to be disregarded even in this case. Antoninus Pius had a freer hand
and declared that the gift should be absolutely valid if the testator
acknowledged in the will that the gift was written at his dictationg.
A master could not free his slaves so as to save them from the
quaestio in any case in which they were liable to it, e.g. for adultery,
which need not be adultery of the slave or his ownerlo.
40. 1. 12. If the dominus died before the 10 years were up, it was probably ex die.
Ante, p. 93.
48. 19. 33 ; C . 7 . 12. 1.
40.1.8.3; 40.9.17.1.
A n t e , p. 93.
6 In case of ignorance or the like the penalty was readily remitted on express renunciation of
the gift, 48. 10. 15. pr. ; C. 9. 23.
7 C. 9 . 23. 6.
b 48. 10. 15. 2.
V. t . 15. 3 .
10 The rule is mentioned in connexion with adultery but is no doubt wider, 40. 9. 12. pr.;
P . 5 . 16. 9 ; Coll. 4 . 1'2. 8 . Ante, p. 90.
4
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The case of the senatuscons~cltumSilanianum has already been dealt
with1. Here it is enough to say that where, under this senatusconsult,
the will has not been opened, owing to the killing of the paterfamilias,
and there is ultimately an entry under it, the gifts of liberty which
take effect do so retrospectively, so that the slaves have, as their own,
their interim acquisitions, and the child of a woman in such a case is
born free. This is settled by Justinian, putting an end to doubts2. If,
however, some slaves had run away, and the enquiry had been held, and
the will opened, a gift of liberty to them would not prevent their being
put to the quaestio in the matter if there was any further enquiry'.
But the language of the texts implies that the gifts were not void, but
were only ignored so far as was necessary for the purposes of the
enquiry and resulting steps. We are told that if any slave brings a
claim of liberty under the will of one whose death has given cause to
an enquiry under the senatusconsult, judgment on the claim may not
be given till the enquiry is ended4.
XIII. Cases of Vis and Metus. A manumission is null if the slave
compelled his master to do it by threats or forces. The same is true
if the fear is inspired by a third person or by popular clamours. On
the same principle Marcus Aurelius nullifies any manumissioo ex acclamatione populi?. By what may have been the same enactment-in
form a senatusconsult-he nullified all manumissions, by anyone, of his
own or anyone's slaves a t the public gamess, and Dio Cassius credits
similar legislation to Hadriang. The reference to others is probably an
allusion to a direction by some prominent person to freelo. Conversely
where a man compelled conveyance of a slave to him, and freed him by
will, the manumission was null, the reason being that had it been allowed
to take effect there would have been no remedy against the heres, as he
had not benefited".
XIV. Slave in bonitary ownership. I t has already been noted that
a bonitary owner could make the slave no more than a latin12. The
only thing that need be said here is. that mere traditio instead of
man&patio is not the only source of this inferior; ownership13.
XV. Semus Incensi14. The only real authority is a very defective
fragment of the Responsa Papinianils, too imperfect to admit of certain
3 29. 5 . 3 . 17, 25. 1.
a C . 6.35.11.
Ante, pp. 94 sqq.
6 Fr. Dos. 7 ; D . 40. 9 . 17. pr.
5 40. 9 . 9. pr.
40. 12. 7 . 4 .
9 Dio Cass. 69. 16.
0 C. 7 . 11. 3 .
7 40. 9 . 1 7 . p r .
11 40. 13. 2 .
10 See Sintenis, ad h. l . , in Otto and Schilling's translation.
13
A
n
t
e
,
p.
549,
and
Esmein,
Mklanges,
352.
11 Ulp. 1. 1 6 ; ante, p. 533.
1 4 The following remarks are from Esmein, op. c i t . 354-8.
16 Pap. Res. 9. 6.
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interpretation. Esmein treats the text as meaning that an incensus,
though liable to capitis deminutio maxima, was not barred from manumitting merely by the fact that he was incensus, but only by actually
being adjudged so. The persons so manumitted would be free, but
if the manumission took place before the census was closed, they themselves would be incensi, and subject to the same penalty. If, however,
the manumission was after the census closed, they were in no way
wrongdoers, and thus were not liable.

authorise fugitivarii, persons who made it their business to capture
such fugitives, to sell one when caught1. Moreover any fugitivus
whom his master did not claim would be sold by order of the praefectus
vigilum. The buyer could recover the price from the Fisc a t any time
within three years, and the slave could in no case be manumitted for
10 years without consent of the former owner2. The rule as to recovery
of price is obscure: it probably implies that the former owner was
entitled to claim the slave a t any time within three years3.

XVI. Servus Latini. The slaves of latins could possibly be freed
vindicta, as latins had cornmercium, but not, i t would seem, censu. A
Junian latin could not, of course, free by will. The manumissus could
never be more than a latin, though, apparently, he would always be
that, if the manumission conformed to local rules, unless the rule of the
lex Aelia Sentia as to dediticii applied to latins manumitting1. The
lex municipalis Salpensana provides for manumission apud IIviros in a
latin colony: the libertini are to be latins: causa, in the case of an
owner under 20, is to be shewn before a committee of decuriones2.
Elsewhere language is used which confirms the view that the freedman
of a latin was a latin3. The rights of succession to snch libertini were
governed by the lex municipalis, and clearly differed from, and were
more favourable to, patrons than those which applied to cives'.

XIX. Deaf and dumb owners. A deaf mute could free informally
but, before Justinian, not by vindicta. The distinction was important,
since informal manumission gave only latinity. One way of evading
the difficulty was no doubt to authorise a son to free: the defect was
purely physical, and did not prevent iussum. I t was also possible to
convey the slave to a competent person with a condition that he should
be freed'. A person born deaf was allowed to free, utilitatis causa5.
This must refer to manumission vindicta, since such a person could not
be worse off than a deaf mute, and it is clear that a deaf mute could
free informally.

XVII. Servus Peregrini. Such slaves could not be freed censu or
vindicta or by will, except under the local law. They could be no more

than peregrines, indeed so far as the Roman law was concerned, they
were only i n libertate, as having been informally freed, subject, however,
to the provisions of the relative lex peregrina5. In later law, the rule is
clear that the manumitted slave of a provincial belonged to the community of his manumittera, even fiduciary, though the slave had been
an inhabitant of another region7. The rules as to lnanumission in
fraud of creditors applied to this case, by a senatusconsult of Hadrian,
though the other provisions of the lex Aelia Sentia did 1iots.
XVIII. Servus Fugitivus. A senatusconsult, based on the lex
Fabia, forbade tho sale of slaves i n fugag. I t was allowed, however, to
1 G. 1. 47. If the forms were not observed he would be presumably in Izbertate and after
the 2er Iunia a Junian latin.
2 Bruns, Fontes, i. 146.
S Fr. Dos. 12.
4 I,ez niunic. Salpensana, xxiii ; Brans, Fontes, i. 143.
6 Fr. Dos. 1'2 ; Plin., Litt. Trai. 5.
C. 10. 40. 7.
1 C. 10. 39. 2.
8 G . 1. 47.
9 Ante, p. 268.

XX. &rvus Indefensus. Where a slave is accused of a capital
crime and his master does not defend him, and he is, in the event,
acquitted, it is laid down that the dominus cannot free hims. This
looks like a penalty on the slave for the master's cruelty. The text may
mean no more than that he cannot do so, SO as to acquire the rights of a
patron, but neither its language nor its position in the Digest suggests
this meaning. It is more probable that it is an arbitrary rule, based
on the idea that manumission is a reward and ought not to be used as
a means of getting rid of a slave of whom one has a very bad opinion.
I t is clear that the refusal to defend does not amount to manumission
or to derelictio : he is still the property of the old owner7.
XXI. Manumission by persona interposita. There wati a general
rule that if a person was incapable of manumission and he left the slave
to someone ut manumittatur the direction was void and liberty given
would be null. The texts differ as to whether the legacy itself was
valida. The rule must clearly be limited to cases in which the prohibition was perpetual and not due to a merely physical defect, but with
a P . 1 . 6 & . 1 , 6 , 7 ; ante,p.269.
48. 15. 2 ; C. 9. 20. 6.
The text is not of the highest authority: it is one of those restored by Cnjas from the
Vesontine yra. now lost.
4 P. 1. 13a. 2 ; 4. 12. 2 ; D. 40. 2. 10. Could he mancipate? Cp. Ulp. 20. 7, 13.
6 40. 9. 9. 1.
6 40. 9. 1.
8 31. 31; 35. 1. 37.
1 1. 5. 13; 48. 1. 9.
1
8
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that limitation it seems probable that the rule mas absolutely universal,
and not confined to gift by will1.
Similarly a slave could not free a slave in his peculium, even though
he were a sewus Caesaris and so had real rights in the fund2. This
applied even to a manumitter who was not found to be a slave till after
the manumissionY,and to servi poenae4, who had been cives. And we
are expressly told that a slave could not do it indirectly by interposita
persona 2.
XXII. A dediticius enslaved for living within the prohibited area
was sold into perpetual slavery beyond it5. If he was then freed, the
manumission was not a mere nullity, but had a peculiar statutory effect.
I t made him a slave of the Roman peoplea. This does not mean that he
became servus publicus poputi Romani: this was a slave the property of
the State, and devoted to the public service7. These were always men
and a privileged classB. The person we are now dealing with, who
might be man or woman, was in no way privileged, b ~ l at t the disposal
of the State. The rule is obsolete in later laws.
XXIII. Manumission in a will post mortem heredis was void-a
rule based on the similar rule in legaciesg. Justinian abolishes the rule
in general termsx0.
XXIV. A liberta cohabiting with a semus alienus without the
patron's knowledge was reenslaved without possibility of citizenship".
This rule disappears with the rest of the provisions dependent on the
sc. Claudianum, under Justinian's legislation12.
XXV. Manumission poenae nomine. Such manumissions were void
in classical law. It is not always easy to say what are poenae nonzine:
it is a question of the intention of the testator, i.e. whether his real
object was rather to penalise the heres than to benefit the donee's.
Justinian abolishes the rule which forbade such giftsl4.
XXVI. An enactr~lentof Alexander provides that a man may not
free one whom he had been forbidden by his mother to free, ne videaris
iura pietatis violare15. The words and the general character of the
whole text shew that there is here no case of application of a legal
principle.
XXVII. If an estate devolved on the Fisc, Severus and Caracalla
enacted that the procuratores Caesaris were not to alienate smvi
ante, p. 538.
40. 1. 8. pr.
Ante, p. 319.
9 Ante, p. 562.
11 I?. 2. 21% 7.
1s 34. 6. 2. Severus and CarrcPlla.
1 c.g.

4

7

."1

7. 2. 7.

11. 2.
0. 1. 27.
Ulp. 1. 20; 0. 2.233.
lOIn.2.20.35; C.4.11.1;
l a Ante, pp. 418, 552.
l4 C. 6. 41. 1; 1x1. 2. 20. 36.
a

5

C. 7.

8
6

40. 9. 19.
0. 1. 27.

8.37.11.
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actores of the estate, and that if they were manumitted the manumission should be void. The rule is one of obvious prudence: it is not
safe, however, to infer from it that the procurator Caesaris ever had the
power of manumission1.
XXVIII, The case of slaves sold for export has already been
considered 9
XXIX. It may be doubted whether alien captives could be freed
b.y a private owner. There seems to be no real authority. Of course
so long as they were the property of the State they could be freed by
the public authority3. But as to private owners, texts are wanting.
I t remains to remark that there was a general rule applicable to
each of these cases, that prohibition meant nullification4: it was not
one of those transactions which non debent jem' sed facta valent.

.

1
8

49.14. 30.

Aa to the word revoeantclr, ante, p. 564.
Ante, p. 589.

2
'4

Ante, p. 69.
40. 6. 1.
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CHAPTER XXVI.
FREEDOM INDEPENDENT OF MANUMISSION.

THESEcases may be most conveniently discussed under three heads.
(i) Cases of reward to slaves. I n relation to this matter i t should
be observed that these are cases in which the State intervenes to give
liberty to the slaves of private persons, usually, as a matter of course,
compensating the former owners. We have already considered some
such cases1, and assumed that the effect of the transaction with the
owner was to vest the ownership in the State so that the act may be
regarded as a manumission. It is not, however, clear that this is in all
cases a correct analysis of the transaction. I t is possible for the State
by an overriding decree to give liberty to a slave who does not belong
to it. We have seen such a case in connexion with servi poenae2. The
cases shortly to be considered in which liberty is given in excess of
any possible interpretation of the testator's intent, are not essentially
different. The cases in which freedom is given as a punishment to the
master can be explained only in the same wayS. These are of course
legislative acts, but it is not clear that such things would have been
beyond the administrative powers of the republican Senate and the
magistrate4 even though the slave was not the property of the State.
I t is true that the Senate cannot make grants of civitas5, but this is
an equal difficulty if the transaction be regarded as a manumission.
I n some of the cases which follow either interpretation is possible
on the recorded facts.
( a ) A senatusconsult, elaborating the provisions of the lex Cornelia de iniuriis, punished those who wrote, or trafficked in, libellous
writings. A reward was payable to the informer, fixed by the iudex,
and varying with the wealth of the accused. Where the informer was
a slave the reward might even be a gift of liberty, but only in a case
in which the discovery was of public importance6. The reward seems
1

4
6

Ante, pp. 589sqq.
W i e m s , $ h a t , 2. 270.
47. 10. 5. 10, 11.
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to have been payable out of the means of the accused, and it is possible
that the text means that the master was compelled to manumit, being
compensated from the accused's estate. There is no suggestion that
the public authority was to buy and free the man. But the whole
allusion to liberty in this connexion is Byzantine in form1 : and it is
almost certain that this part of the rule is the work of the compilers.
I t is therefore most probable that the method of application of the
rule was not in fact worked out.
(b) A slave who denounced the commission of rape on a virgin or
widow, which had been either concealed or compromised, was given
latinity by Constantine, the parents, if parties to the concealment, being
deported. Justinian adopts the enactment, declaring that the man is to
get liberty, which in his time means civitas2. Nothing is said of compensation to the owner, but on the analogy of the next case to be
stated, it seems likely that where the owner was not the wrongdoer
the Fisc paid compensation.
(c) Slaves who denounced coiners, were given civitas by Constantine, their owner being compensated from the Fisc3.
( d ) I n A.D. 380 i t was provided that slaves who denounced deserters
should get liberty. Justinian adopts the enactment, and with him
liberty means civitas : i t may be doubted whether this was its meaning
in the original enactment. The texts say nothing about compensation4.
(e) If a freewornan cohabited secretly with her slave this was
capital in both. Constantine provided that a slave might inform of
this with the reward of liberty on proof, and punishment if the information were false. Justinian adopts the law and speaks of liberty.
Nothing is said about compensation, and it is clear that the case
directly contemplated by the law is that of information given by
another slave of the woman6.
(f) Leo gave freedom and ingenuitas6 to all persons given to the
sacrum cubiculum, it being unseemly, in his view, that the Emperor
should be served by any but freemen. But this was only where the
man was voluntarily given to the cubiculum: an owner who alleged that
this was not so could get the slave back with his peculium within
five years. This is rather like manumission, but it is a general rule laid
' down once for all : nothing is done in the individual case, and it is not
essential that the master have intended to make the man free7.
1

Kalb, Juristenlatein, 71.

If a latin he became a civis.
SC.7.13.2; C.Th.9.21.2.
4C.7.13.4;C.Th.7.18.4.1.
5 C . 9 . 1 1 . l ; C.Th.9.9.1.
6 So that there were no patrons1 rights, cp. Nov. 22. 11.
7 C. 12. 5. 4. Not a case of revocable freedom: if there had been no real gift there was no
real freedom. If the owner lets the slave stay for five years it is conclusively presumed against
h i that there was a gift.
a C. 7.13. 3 ; C. Th. 9. 24. 1.
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(g) There are traces of a custom of giving ancillae liberty if they
have a certain number of children, but i t is not clear that this is more
than a conventional title to manumission1.
( h ) As part of the encouragement of monasticism by the Christian
Emperors, Leo and Anthemius provided that a slave becoming a monk,
volente domino, was free, but reverted if he left the monastery. I n view
of the civil incapacities of a monk, and of the revocable nature of the
change of status, it is not quite clear that this amounted to freedom.
All that the text says is that he escapes servitutis iugum, donee i n
eodem monachoru?n habitu duraverit2. But Justinian went further. By
a Novel3 he provided that any slave might, by entering a religious house
and serving a novitiate of three years, become a monk and a freeman
without his master's consent. The only way in which the master can
get him back is by shewing that he entered the monastery to avoid
liability for theft or other misconduct. But even this claim must be
made within three years : after that lapse of time the man is definitely
a monk, and the master can reclaim only any property he brought with
him. So far, the rule, though i t favours the religious life at the expense
of the dominus, is plain enough, but the text proceeds to say that if at
any time the man leaves the monastery he reverts to his old slavery.
This looks very like a revocable liberty, since in the earlier part of the
text it is said that by his three years' novitiate arripiatur i n libertatem,
and the case is compared with others in which liberty is given ez lege.
I t is perhaps not necessary to scrutinise too closely the consistency of
a Novel with legal principle, especially as in view of the disabilities
of a monk the liberty so given is hardly more than an honorific title.
I n a later Novel Justinian departs, so far as language goes, even further
from the old principles. He provides that if a slave is ordained with
the knowledge of his master, he becomes free and ingenuus, and even
if the master did not know, he has only one year from the ordination
in which to reclaim the man4. That past, he is on the same footing
as if the master had known. But here too if he abandons clerical life
he reverts to his master. Here the breach with principle is quite
definite: the liberty and ingepauitas in the case of the priest are very
real things, his incapacities being few, and the liberty is revoked by
his resigning clerical life.
(i) Slaves denouncing the murderer of their master. There is a
general rule, stated many times in the Digest, that a slave who has
discovered and denounced the murderer of his dominus is entitled to
liberty. The history of the matter is obscure, but the rule seems to
Columella, de re rust. 1 . 8 . fin. ; Fr. de i. Fisci, 13.
a C . 1. 3. 37.

8 Nov. 5 . 2 . T
Nov. 123. 17. Consent immaterial, so long as he does not for!%:%p.

Nov. 123. 4 .

Liberty as Reward by the State

have been introduced by the senatusconsulturn Silanianum and thus to
have applied a t first only where the murderer was supposed to be one
of the slaves, (perhaps only where this was proved,) and to have been
made a general rule1 by later legislation. The rule itself is simple :
the slave is entit,led to his freedom and will be declared free by the
Praetor2. But its working gives rise to many questions. What is the
effect of a bar upon manumission ? Here, a t any rate in cases under
the Silanianum, the reward prevails: the slave is free even though he
has been legatus by the testator" and even though he was acquired by
the owner with a proviso against manumission4. What is the rule
where there are other interests in the slave ? For the case of common
ownership the rule is laid down that the man is free, the other owner
being compensated5. Nothing is said about slaves in whom another
person has an interest such as usufruct, but it seems likely that
analogous rules applied. The obstacle in this case being of merely
juristic creation there would be even less difficulty in applying the
statutory rule. I t is difficult to say what is done in the case of a pledge
creditor-possibly a slave of equal value is given as a substitute. Conversely i t may be assumed that denouncing the killer of a usufructuary
or of any person other than the actual owner gives no claim to liberty.
The slave may or may not have been sub eodem tecto, and so may or
may not have been himself liable to torture ex Silaniano6. If he was,
he has no claim to liberty unless he has declared the murderer voluntarily, i.e. before he himself is denounced or tortured7. Here, however,
a distinction arises. If the slave is due to an extraneus, ex stipulatu,
and is freed in this way, the stipulator has an action ex stipulatu if
the slave was not under the same roof, but if he was, then the stipulator
has no remedy, since he loses no more than he would have lost if the
slave had been put to torture, which might lawfully have been dones.
A question on which the texts are not quite clear is that as to whose
libertus the freedman is. According to Ulpian, who gives the fullest
statement, the Praetor may declare whose libertus he shall be. If
no such declaration is made he is the libertus of him whose slave he
would have been, and that person would claim succession to himg. But
Marcian tells us that one who so gains his liberty is a libertus orcinuslO,
'and Paul remarks" that as he is free quasi ex senatuscolzsulto, it is clear
law that he is the libertus of no one. It is impossible to be sure that there
C.7.13.1; D.38.2.4.pr.
38. 2. 4 . ~ 7 . He is not in the hereditas, pro Falcidia, 35. 2. 39.

29. 5 . 12.
29. 5. 16.
8 h. 1. 13.
7
6
Tryphoninns
shews
what this
9 Unless the right is taken away for indignitas, 38. 16. 3 . 4 .
means by the remark that if a son leaves unavenged the father's death, he will not be the patron
of the denouncer, qilia indignw eat, 3 7 . 1 4 . 2 3 . pr.
11 38. 2. 4 . pr.
10 40. 8 . 5.
2
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5 . 3 . 15, on grounds of general utility. Ante, p. 585.
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is here no conflict. The last two texts agree-all that Paul means is that
the man has no living patron. But that does not account for the other
texts. Probably the texts of Ulpian and Tryphoninus, notwithstanding
their general language, are dealing only with rights of succession. A
jilius patroni is not patron though he may have rights of succession.
I n Justinian's time the slave necessarily becomes a civis, and we
have no earlier texts. One of the texts speaks of him as civis Romanus1,
but this may well have been Latinus in the original. I t may be that
the Praetor could declare which the man was to be2.
(ii) Cases of punishment or penalty imposed on dominus.
(a) Slaves exposed on account of sickness. By an Edict of Claudius
it was provided that if a master abandoned a slave who was seriously ill
without making any provision for his care or cure, the slave became a
latin3. Justinian provided that the slave should become a civis, and
the former dominus be barred from any rights of patronage, including
that of succession. It is not clear whether his children were equally
barred from succession4.
(b) An ancilla whom her master had given in marriage to a
freeman with a written contract of dowry became under earlier law a
latin5. Justinian, as we have seen, turned this into citizenship6. There
may be no fraud in this. But in the Novels Justinian lays down a
general rule that if a dominus procures, or assents to, or connives by
silence at, the procuring of, a marriage between a serum or ancilla of
his, and a free person who supposes the other party free, the slave shall
be free and ingenuus so that there are no patronal rights7.
(c) By Justinian's final legislation i t appears that a slave treated
pro derelict0 by his master became frees. If this is to be understood
literallyu it destroys the law of manumission inter vivos as to form, and
also the significance of the texts which consider the position of a servus
derelictw. As the case is dealt with in connexion with that of sick slaves,
it is probable that the dominus in this case has no patronal rights.
( d ) We have seen that eunuchs commanded a high pricelo. Thus
there was a great inducement to owners to castrate slaves. By legislation of Constantine and Leo this was made severely punishable, a t least
among Romans, though the purchllse of eunuchs from barbarae gentes was
not forbidden". The practice, however, continued, and Justinian found
38. 16. 3. 4.
a Ante, pp. 422 spy. for a possible analogous discretion. One text suggests a possible wider
discretion in later times. C. 7. 1 3 . 1 may mean that the Praeses could decree liberty to one who
had been active, though not the actual denouncer. But the lex is obscure and may be expressing
only the general rule.
Y Ante, p. 36.
4 40. 8 . 2 ; C. 7. 6. 1. 3.
Similar mle, Nov. 22. 12.
6 Ante, p. 550.
6 C. 7. 6. 1. 9.
1 Nov. 22. 11.
a Nov. 22. 12.
9 The text may refer only to sick slaves.
11 C.4. 42. 1 , 2 .
10 Ante, p. 8.
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it necessary to confirm the rule in a Novel', punishing everybody
knowingly concerned in such a thing. I t appears from the language of
the Novel that even in earlier law the rule went further and that the
slave was free2. However this may be, the Novel itself provides that
all persons castrated by anyone after a certain date shall be free, and
that no validity shall attach to any consent of the victim however
formally given. The same result is to apply, even if the castration is
imposed for a reasonable medical purpose. The Novel says nothing
about the rights of patronage.
(e) Slaves prostituted. I n the Empire there is a considerable
history of provisions against the prostitution of slaves. The rules have
already been discussed3, but not completely as to their liberating effect.
If any owner compelled an a.ncilla to prostitution against her will
i t was provided by Theodosius that on appeal by the slave to the
Bishop or Magistrate the master should lose his slave aud also be
severely punished4. The lex is not clear as to whether the slave was
free or not, but a little later i t was provided by Leo that the slave
could be claimed as free by anyone5. Nothing is said here as to consent
of the ancilla, and the wording of the lex seems rather to suggest that
her consent did not affect the matter.
There is earlier and more elaborate provision for the case of sale
with a proviso against prostitution. Three cases are to be distinguished.
(1) Where the sale merely contains a provision ne prostituatur.
Here i t is provided that upon prostitutior~the woman is free, even
though all the owner's goods are under such a pledge that he could
not have manumitted her in an ordinary ways.
(2) Where it is provided that if prostituted the woman is to be
free. If such an agreement accompanies the sale, even though only
by verbal pact, the woman is free ipso fucto if the buyer prostitutes
her, and will be the liberta of her vendori. Modestinus tells us that
Vespasian decreed that if a buyer on such terms resold her, without
notice of the terms, she would, on prostit~xtion,nevertheless be free,
and would be the liberta of the first vendor, i.e. the one who imposed
the condition 9
The origin of the rule is uncertain. For Vespasian, i t was clearly
-an existing institution. I t was probably due to an Emperor. As we
a Perhaps by another enactn~entof Leo. Cp. Kriiger, ad C. 4. 42.
Nov. 142.
4C.1.4.12=C.l1.41.6=C.Th.15.8.2.
Ante, p. 70.
C. 1. 4. 14 = C. 11. 41. 7. No fees are to be paid in such a case.
40. d. 6. Alexander provides that such provisions are to be liberally col~atructl. The
words ne carpon's yuaestun~faceret covered a case in w l ~ i c lshe
~ was employed at a11 inn and
co~nmittedforuication. In the existing social colditions this was a Illere evasion, C. 4. 56. 3.
7 2. 4. 10. 1; C. 4. 56. 2. In 21. 2. 34. pr. Pon~pouiussays that if the buyer does prostitute
her and she becomes free he has no claim against the vendor. This seems to mean that the
ordinary Aedilician actions are not now available. Axte, pp. 52 sqq.
8 37. 14. 7 . p r . This does not negative a right of action aga~nsthis veudor by the s~colld
purchaser.
1
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shall see in the next case, Hadrian legislated on the matter, but the
reference to Vespasian is very clear. There is nothing to connect the
rule with the Edict.
(3) Where there was a condition ne prostitziatur, with a right of
seizure (manus iniectio) in the event of breach. The existence of such a
condition negatives the liberty which would otherwise have resulted
from prostitution and the condition is effective against ulterior buyers,
even without either similar conditions, or notice of the condition1. But
even where such a condition exists, freedom may result. Hadrian
seems to have provided that if the person, who has the right to seize,
waives i t and permits the prostitution, the woman will be free, and will
be so declared on application to the Praetor2. This is stated in an
enactment of Alexander, which appears to be purely declaratory.
Ulpian says that if the vendor, who has reserved the right of seizure,
prostitutes the slave himself, she becomes free in the same wayS, and
Paul says that Imperator et pnter (probably Caracalla and Severus) lay
it down that if he gives up his right of seizure, for a price, she becomes
free, since to allow the prostitution is the same thing as to prostitute
her himself4. All these remarks seem to be glosses on Hadrian's
enactment, which we do not possess5.
A case is discussed which might have created difficulties. A woman
was sold to be free if prostituted, and resold with a right of manus
iniectio in the same event. Here, the subsequent transaction cannot
lessen the right created by the first, and i t is clear that on prostitution
she will be free. But what if the order of conditions were reversed?
Logically she ought not to have been free, but it is held, favorabilius,
that here too she is freea.
(f) Religious Grounds7. Under the Christian rhgime from Constantine onwards, similar rules were laid down in the interest of
Christian orthodoxy. The rules we are concerned with were merely
ancillary to the general purposes of the legislation, which were to crush
heresy, and to prevent proselytising to the tolerated non-Christian
faiths. Even before Christianity became the official faith, there was
legislation on this matter against Judaism. Paul tells us that cives who
allowed themselves or their slaves to be circumcised suffered forfeiture
and relegatio, the operator being capitally punisheds. And Jews who
18. 1. 66; C. 4. 56. 1.
a C. 4. 56. 1.
2. 4. 10.1.
4 40. 8. 7.
Although the vendor is technically patron, and preserves his rights of succession, the texts
shew that his misconduct deprive6 him of the honour due to a patron, so that he can, e.g., be in
i~lp
uocatua bv the woman.
6 18. 7. 9:
The reason given 18 that both provisions are for her benefit, and the liberty
releases her from her shame as much as the seizure would. But this is no reason: the true
reason is favor lzbertatis and that in the text is probably an luterpolation.
7 For at~alogousrules among the Jews, Wmter, Stellung d. Sklaven, 3 7 - 4 .
8 P. 5. 22. 3.
I

8
5

CH.

xxv~] Liberty m Pzcnishmer~tof Dominus

606

non-Jewish slaves, however acquired, were deported or
otherwise capite punitil.
Our other authorities are all from the Christian Empire. The earliest
legislation of known date on the matter was of A.D. 338. It provided
that if a Jew acquired a non-Jewish slave, and circumcised him, the
slave was entitled to freedoma. I t appears also that Constantine provided
that a Jew might not have Christian slaves, and that any such slaves
could be claimed by the ecclesia. This does not seem to give liberty3:
its exact meaning will be considered shortly4. I n 339 the sons of
Constantine laid down a rule that if a Jew acquired any non-Jewish
slave, the slave would go to the Fisc: if he acquired a Christian slave,
all his goods should be forfeited, and i t was declared capital to circumcise any non-Jewish slave5. I n A.D. 384 it was provided that no Jew
should acquire any Christian slave or attempt to Judaise any that he
had, on pain of forfeiture of the slave, and, further, that if any Jew
had any Christian or Judaised Christian slave, the slave was to be
redeemed from that servitude a t a fair price, to be paid by Christiani6,
which Gothofredus takes to mean the local church7. Here too it is not
clear what this means; i.e. whether the man belonged thenceforward to
the Bishop or whether he was free. The more probable view is that he
did not become free.
At this point a new factor came in: various heresies needed to be
checked. In A.D. 407 i t was provided that Manichaeans and some
other heretics were to be outlawed and publicati, but slaves were to be
free from liability if they avoided their master's heresy and ad ecclesiam
catholicam servitio jideliore transierunt8. The meaning of this is not
clear. Gothofredus thinks it means not that they belonged to the
church (which indeed the text hardly suggests), but that they became
frees. H e bases this on the fact that by an enactment of A.D. 406 it
had just been provided that slaves who had been compelled to be
rebaptised under the Donatist heresy should acquire freedom by fleeing
to the Catholic churchlo. But the argument is not convincing; the
language of the texts is very different, as are the facts. The slave
who has been compulsorily rebaptised has suffered a serious wrong, for
which he gets compensation in the form of liberty. The other hm not,
and is merely allowed to escape punishment by recantation. The text
does not touch, a t this point, on the question of the ownership of the
a C. Th. 16. 9. 1.
1 P. 5. 22. 4.
8 C. Th. 16.8. 22. The author of the Vita Constantini says, wrongly, that the slave was
free. See Gothofredus, ad C. Th. 16. 9 . 1 .
4 Post, p. 606.
6 C. Th. 16. 9. 2 ; cp. C. 1. 10. 1. Noii-juristic texts, Gothofredus, a d C. Th. 16. 9. 1, aud
Haenel, Corpus Legum, 209.
7 Ad C. Th. 3. 1. 5.
6 C. Th. 3. 1. 5.
8 O . T h . 1-.
6.5.40.6=C.1.5.4.8.
"Oothofredus, ad it. 1.
10 C . Th. 16. 6. 4. 2.
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slave: that was already settled by the statement that the late master
was publicatus. I n A.D. 412 and 414 there was further legislation
punishing Donatists, slave or free, and even orthodox owners of Donatist
slaves, if they did not compel the slaves to abandon their heresyl.
A.D. 415 an enactment2 aimed at a certain Jewish dignitary called
Gamaliel laid down a general rule punishing attempts to convert
Christian, or other non-Jewish slaves or freemen, and circumcising
them. The enactment added that, in accordance with a certain enactment of Constantine, any Christian slaves held by him could be claimed
by the ecclesia. The concluding provision seems to refer only to
Gamaliel's own slaves and to take them away, not because he had them,
but because he had tried to convert and circumcise them. The enactment of Constantine to which the law refers has not been traced: it
has been suggested3 that the reference should be to a law already
mentioned of the sons of Constantine. But we have not such a complete
knowledge of Constantine's legislation that this correction is forced on
us. I t is unlikely indeed that the reference is to the rule, above cited,
laid down in 3:3s4, since that confers freedom, and there is no real
reason to suppose that the expression ecclesiae mancipenturs implies a
gift of freedom, any more than the expression fico vindicetura does.
But it is quite likely that in the same or another enactment Constantine provided in addition to his rule that circumcision involved liberty,
another rule to the effect that any attempt to proselytise a Christian
slave involved loss of him, just as i t was clearly laid down in A.D. 3847.
I n the same year (A.D. 415) it was enacted that Jews might have
Christian slaves (though they could not acquire them), provided they
did not interfere with their religion : any attempt to do so was punished
as sacrileges. In A.D. 417 a new enactment elaborated this with some
distinctions. No Jew was to acquire a Christian slave, inter vivos, on
pain of forfeiture, the slave being entitled to liberty if he denounced
the fact. Those a Jew had, or acquired by death, he might keep, being
capitally punishable if he attempted to convert them to the Jewish
faiths. An enactment of A.D. 428 enumerated over twenty different
kinds of heresy, and punished them in various ways. prohibiting, inter
alia, any attempt to proselytise orthodox slaves, or to hinder them in
the exercise of their religious observanceslO. I n A.D. 438 a similar
prohibition was directed a t all Jews, Samaritans, heretics or pagansll.
I t is noticeable that in all this considerable surviving mass of
prae-Justinianian legislation there is only one statute which, dealing
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the slaves of heretics gives them freedom in any event'. On the
other hand there are two2 dealing with Jews which do so, and some
others3 the ambiguous language of which has led some commentators
to understand their effect to have been to give liberty. It is quite
possible that liberty may, as a matter of policy, have been more freely
given in connexion with Jews. Judaism was necessarily tolerated
while heresy was not, and i t may have been necessary to use stronger
inducements to prevent slaves from adhering to a faith which was
allowed to exist. However this may be, the distinction is not traceable
under Justinian, from whom the rest of our authorities come.
He inserts in his Code', in an altered form, the enactment of
Constantine's sons of 33g6,incorporating in it part of that of Honorius
in 41'76, and putting the result under the name of the latter. I t now
provides that no Jew is to acquire a Christian slave by any title whatsoever, and that if he does and circumcises him, or any non-Jewish
slave, he is capitally punishable and the slave is free7. H e also includes
some other provisions which have been mentioneds, but these have no
direct connexion with liberty. He provide^ in two enactmentsgthat no
pagan, Jew, Samaritan or unorthodox person is to have any Christian
slave. The slave is free and a money penalty is payable to the FisclO.
Jews circumcising any non-Jews are to be punished like castrators1'.
Whether this means that the slave would become free as he did in the
case of castration12 is not clear, but the affirmative seems most probable.
Finally, by an enactment already mentioned, he provides that if any
non-Christian slave of a Jew or heretic joins the Christian church
the slave thereby becomes free, no compensation being payable to the
dorninus 13.
(iii) Miscellaneous cases.
Here i t is necessary to do little more than to refer to a number of
cases which have already been discussed.
( a ) Captiwi. These were true slaves during their captivity, buti
they became free (retrospectively) by the mere operation of postliminium,
with no process of manumissionu.
( b ) Semi Poenae. A convict might, during his life, cease to be a
slave in either of two ways. H e might be simply pardoned, or he might
1

9 C. Th. 16. 9. 1, 4.
C. Th. 16. 6. 4. 2.
4 C. 1. 10. 1.
C. Th. 16. 8. 22; 3. 1. 5 .
6 h. t . 4.
C. Th. 16. 9. 2.
C. 1. 10. 1. Presumably inheritance is not meant to be included.
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C. Th. 16. 8. 22.
C.Th. 16. 5 . 52. 4, 54. 8.
4 C. Th. 16. 9. 1.
For reff. see Haenel, ad h. I .
6 C. Th. 16. 9. 2.
C . T h . 1 6 . 8 . 2 " ;c p . C . T h . 3 . 1 . 5 .
8 C. Th. 16. 9. 3.
7 C. Th. 3. 1. 5.
9 h. t. 4. Confirmed as to its main prohibition, in A.D. 423, h. t. 5.
11 Nov. Theod. 3. 4=C. 1. 7. 5.
10 C . T h . 1 6 . 5 . 6 5 = C . 1 . 6 . 3 .
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be restitutus, with retrospective effect, and there were intermediate
cases. These different modes of release had very different effects,
already considered. Justinian abolished this form of slaveryl.
(c) Slaves noxally surrendered. Under the law as stated in the
Institutes2, if a slave was noxally surrendered by his master, and he
had by acquisitions recouped the injured person for the damage done,
auxilio praetoris invito domino manumittetur. The rule is clearly new
and is not mentioned in the Digest. Its language shews some hastiness,
for a person freed by the help of the Praetor invito domino is not
properly said to have been manumitted $. I t is a sort of happy thought
of the compilers, an extension to slaves of the rule-obsolete in
Justinian's time-that a jliusfamilias noxally surrendered can claim
release from mancipium, when he has made &od the damage4. Even
if it be understood to mean that the Praetor will compel the owner to
free, the rule is still open to the objection pointed out by Girard6 that
such a man is better off than a slave who has committed no wrong,
since he can compel his manumission.
( d ) Liberi Ejpositi. The rules already stated shew that after
Constantine, if an owner ordered the exposure of a child who was in
fact a slave, a charitable person who picked him up had the right to
rear him either as slave or as freee. If he took the latter course this
was a case of a slave becoming free without manumission. The prohibition of exposure7 must have been disregarded. I n A.D. 412 it was
provided that the previous owner had no right to recover him, if the
finder formally proved the facts before the Bishops. Justinian in his
enactment dealing with the matter definitely contemplates the case of
a slave so exposed, and declares that if anyone takes charge of him and
rears him, he shall be in all cases free; and further that he shall be
ingenuus, so that the charitable rearer has no patronal rights over him.
The reason given is, lest charity degenerate into commercial calculation9,
but it may be doubted whether the new rule made for charity. A later
enactment punishes the exposing owner who seeks to recover the slavelo.
(e) Sanguinolsnti. The rules as to sale of young children, slave or
free, have already been considered". It is enough to point out that so
far as the institution created true slavery, the power of redemption into
ingenuitas involves a release from slavery without manumission. How
far i t did amount to actual slavery was considered in the earlier
discussion.
pp. 409 sqq.
a In. 4. 8. 3.
Cp. post, p. 612.
Coll. 2. 3. 1.
5 Girard, Manuel, 680.
6 Ante, p. 402.
7 C. 8. 51. 2.
C. Th. 5. 9. 2. The wor&ng is almost identical with part of that of the last-mentioned
enactmeut, which is dated 38 years earlier, addressed to a different person and by a diiTerent
Emperor. They are treated as the same by Haenel and Mommsen. It seems more probable that
it was a reenactment, with the siguificaut omission of the prohibitory clause. See ante, p. 402.
9 C. 8. 51. 3.
10 Nov. 153.
l1 Ante, pp. 420 sq.
1 Ante,
4
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CHAPTER XXVII.
FREEDOM WITHOUT MANUMISSION.
CASES O F UNCOMPLETED MANUMISSION.

THEREare several types of case to consider.
I. Concubina. Justinian provided that if a man having no wife
made a slave his concubine, and she so remained till his death, he
saying nothing as to her status, she became free and her children
ingenui, keeping their peculia, and subject to no patronal rights in the
heres'. This applied only if the will contained no provisions, e.g. a
legacy of them, shewing a contrary intent2. After varying legislation
on legitimation3 he further provided that if the dominus freed an
ancilla and afterwards married her with written instrumenta dotis,
the children already born should be ingenui for all purposes4. I t is
idle to look for legal principle under these rules.
11. Cases of prima facie abortive gift. We have already considered
the cases in which a beneficiary could be compelled to accept, so that.
gifts took effect, and we shall soon consider the effect of refusal to
carry out the gift after acceptance5. Apart from this a gift failed if
the gift or instrunlent on which i t depended failed to take effect. But
cases of exceptional relief were rather numerous. The following list
cannot claim completeness.
( a ) Relief against failure to enter under the will.
(i) An institutus enters ab intestato, omissa cnusa testamenti6. The
gift is good, retaining its modalities7.
(ii) Suus heres institutus abstains. The gift is good if not i n
fraudem creditorum, which on such facts i t is likely to bes.
(iii) If the heres abstains for a price, he is compellable to buy the
slave and free him9.
8 e.g. Novv. 38, 74.
2 C.,7. 15. 3.
6. 4. 4. 3.
640.4.23.pr.; C.6.39.2.
5 Post, p. 611.
Nov. 78. 3.
7 29.4. 6 . 1 0 ; h. t. 22. 1 is an apparent exception, Q i s q u i s mihi ex supra s o i p t i s heres
erit S liber heresqw esto. The heres omits and takes on mtestacy. The liberty fails: its
condition is not satisfied.
8 40. 4. 32.
9C.7.4.1.1,a.n.197.
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(iv) A will is upset by collusion in order to defeat legacies, etc.
All are good. Someone can appeal on the slave's behalf-himself if he
can get no one. The text1 refers to fideicommissa, but the rule is
applicable to direct gifts. An enactment of 2932 observes that if a will
is upset by collusion the Consul will look after liberty, under the rules
of Antoninus Yius. This seems to connect the rule with those as to
defaulting fiduciariess.
(v) A testator gives a man liberty directly and hereditas by fideicommissum: the w11l fails owing to death of institutus and substitutus.
Antoninus provides that the gift shall take effect apparently, in
ordinary cases, as a fideicommissum, binding on the heres ab intestato?
(vi) A Jew who disinherits his Christian son is intestate by a
provision of Theodosius, which Justinian does not adopt, but his manumissions are to stand6.
(vii) The case of the Querela brought after five years6.
(viii) Ulpian says that if a hereditas is caduca, legacies and liberties
are good7. The rule is not here important except where there is a gift
charged only on a person who does not take.
(ix) Where there has been undue delay in entry, and one to whom
liberty was given by the will is usucapted by a third person. The
liberty is protected by the Praetor, somewhat as in the case of delayed
fideicommissary gifts8.
(x) Where a will is upset by a son, whose existence was unknown
to the testator, after five years from the death, slaves freed retain their
liberty, a t any rate in later law, favore libertatisg.
(xi) One text seems to say that where a will is upset iniuria
iudicis, liberties are good, but this text is probably corruptlo.
(b) Case of judge ordering damages instead of delivery of slave.
A slave is left to A to free and the heres does not hand him over.
When A sues the judge orders damages instead of delivery. Justinian
remarks on the foolishness of the judge and orders that in future, if
judgment for delivery is not brought within two months of action
brought, the man is to be free and libertus of the legatee, the heres
paying fourfold costs". He is settling ancient doubts by this slapdash
piece of legislation.
(c) Case of heres failing to choose. A heres or other beneficiary is
directed to choose and free a child of an ancilla who has several. He
dies without having chosen, owing to his own fault. Justinian settles
9 C. 7. 2. 12. 2.
S Post, p. 611.
49. 1. 14,15.
5 C. Th. 16. 8. 28.
29.1. 13. 4; 40. 5. 42.
7
Ulp.
17.
3.
6 Ante, p. 568 ; post p. 650.
8 40. 5. 55. 1. As t; the possibility that he may have been only a latin, ante, p. 651.
g 40.4. 29.
10 40. 7.29. 1. Appleton, Testament Romain, 87; Kriiger, Z. S. S. 24. 193; ante, p. 503.
11 C. 7.4.17.
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old doubts as to the effect by deciding that all are free1. Nothing is said
of the case in which there is no fault. Probably his heres could choose2.
( d ) Case of hereditatis petitio. Where a hereditas changes hands
by hereditatis petitio, Justinian enacts that the common law rule,
according to which the gift fails, as the defeated possessor was not
owner, is to apply only if the petitio is decided within one year from the
death of the testator. If it is then still pending, direct gifts are good
and fideicommissa are binding on the successor, subject to render of
accounts. But if the will is a falwm all are of course voids.
( e ) Intervention of the Fisc. There is a general rule that where
the estate falls into the hands of the Fisc, it must give effect to all
liberties. The case will recur4: here it is enough to point out some
cases. Where a succession is taken away for indignitas, and falls to the
Fisc, liberty directed to be given to a slave of the heres will be given if
the heres will sell him, which he need not do as he does not benefit
under the wills. Where a will had given legacies and liberties, and
failed because the testator struck out the names of the heredes, Caracalla decided that the Fisc, to whom the estate went, must give effect to
all gifts6.
These various solutions are the result of express legislation : they
do not seem to express any legal principle other than an attempt to do
equity in certain specific cases. As to give the liberty is to deprive
some innocent person of what is legally his, the equity is often doubtful,
and the rules express favor libertatis rather than anything else. The
decisions give, approximately, the result that the gift, if validly made by
the testator and affecting his own slave, would take effect if the
testator died solvent in all cases which were at all likely to occur,
subject to the limitation which has already been noted, that a heres
was not compelled to enter, in general, for the sake of a fideicommissum
of liberty alone7.

111. The case of fideicommissary liberty overdue. Early in the
Empire a set of rules developed, giving a slave to whom fideicommissary
liberty was due, the right to apply to the Praetor to have himself
declared free, if the fiduciary refused or neglected to complete the gift.
The rules applied even if the gift were conditional, provided the condition was satisfieds, or, even if i t were not, if the circumstances were
such that the man was entitled to his liberty nevertheless according to
the rules already laid down8.
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Fideicommissary Liberty overdue
The earliest known legislation on the matter is the sc. Rubrianum,
of A D 103, under Trajan I t provides that if those from whom the
liberty is due, on being summoned before the Praetor, decline to
appear, the Praetoi will on enquiry declare the claimant free, and he
will then be regarded as having been freed dzrecto by the testator1
To biing the senatusconsult into operation the persons liable must have
been summoned with notice-edzctzs lzterzsque2 The matter being an
important one, favore lzbertatzs, i t must go before mazores zudzces3
Severus and Caracalla provide that if the liberty is not really due the
Praetor's decree is a nullity4, in other words the magistrate IS not
trying the question whether the gift is valid, but only whether, assuming
liberty due, the fiduciarj has done his duty The rule applies to all fiduciaries, heres or third party5 On appearance before the Praetor the
fiduciary is given the chance to free there and then, so as to avoid the
praetorian decree and its privative results6 The sc Rubrianum is an
imperfect piece of legislation since i t does not provide for the case of
inability from any cause to appear, and further, in that it does not
cover all cases of fideicommissary liberty Further enactments deal
with these matters, though the Rubrianum remains the principal
statute
The sc Dasumianum, of unknown date, but apparently earlier than
the Iuncianum7, provides for the case in which the failure to appear is
not blameable, and enacts that in such cases the freedom shall take
effect on the Praetor's decree as if the man had been duly freed ex
jidezcomnzzssoR Hence follow a number of distinctions as to what is
and what is not absence zusta causa, the result of the difference being
usually expressed by saying that if the fiduciary is absent zusta causa
he does not lose his lzbertusg, while in the other case he does10 A
person who hides, or simply refuses to come to the tribunal, or who
being present, refuses to free, comes under the sc Rubrianumil, as does
one who imposes hindrances and delays12 Absence zusta causa includes
any reasonable ground of absence, not necessarily on public affairs13
40 5 26 7
t 2 6 9
And thus an a1 bzter need iiot decide a reference on such a matter 4 S 32 7 No local or
peisonal privilege bars the sc 40 5 36 2 l h e sc Articuleianum ( A D 128) provided that the
P~aeseamight try the case though the h e ~ e swas of ailother province, h t 51 7 Marcus
Aurelius provided that hke many other cognztroxes it mlght be tried on holldays 2 12 2
4 40 5 26 8
5 h t 26 10
6 4 0 5 5 1 9 , C 7 4 11
7 Post p 613
The Rubrianun1 seems to deal only with wrongful delay, the Iuncianum
deals with both cases, the Dasumianum creates the distinction and seems thus to have come
between the others
8 40 5 36 pr
31 4
9 40 5 30 3 33 1 36 pr , 1
10 C 7 4 15
'1 40 5 22 2, 28 1 , 49, 51 9
12 C 7 4 15 Jnstinlan
1s Residence at a distance and consenting, 40 5 28 5 , infancy, lunacy captiv~ty,
important
affalrs great danger to person or proppity, belng a pupallua with no tutor or whose tutor 1s
detained in one of these ways, tutor refuslng to act bemg represented byprocurator h t 30 1
2 3, 7 , h t 36 pr , 1 Some are duectly under the sc some by impenal rescript c ~d some
by junstic extension h t 30 3 4 5
1
3
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If the gift was conditional and the fiduciary has prevented fulfilment
of the condition, he loses his lzbertus as for latitationl A senatusconsult
declares the Praetor entitled to decree freedom, if the rogatus has died
without successors, as also if there is a sztus heres who abstains, or a
heres under 25 who having accepted is restztutus zn zntegrum, and in
all these cases the man is, for obvious reasons, a lzbertus orcznus of
the original testator But the Praetor must not act in such a case till
i t IS quite clear that there will be no heres or bonwum possessor2
The senatusconmltum Iuncianum, of A D . 127, under Hadrian, provides for the case in whlch the slave to be freed did not belong to the
testator I n any such case if the fiduciary adesse negabztur, the
Praetor declares the slave free as if he had been freed ex@ezcommzsso3
The case primarily contemplated by this senatusconsult is no doubt
that of a slave of the fiduciary4, but i t expressly covers any case in
which any person is under a Jideacommzssum to free any slave other
than a slave of the heredztas6 Thus the heres who has bought a slave
whom he was under a jidezcommzssum to free is within its terms6 It
draws no distinction as to whether there is or is not any ~ u s tground
for the absence a fact which is no doubt due to the fact that any such
slave could not under any circumstances be a lzbel tus orcznus7
If the slave entitled to freedom is alienated, we know that he does
not lose his right to be freeds Accordingly these provisions apply
also8 Where the fiduciary sells the slave, and on the slave's petition,
he appears, but the vendee latztat, the Rubrianum applies, since he who
should free absents himself10 i t is the buyer who is under a duty to
free So when the rogatus is compelled by death or publzcatzo to pass
the slave on to another, Ulpian holds that the " constitutions " apply, lest
the conditions of liberty be made worsel1 This does not refer directly
to these senatusconsults, but to the rules, shortly to be considered, as
to whose lzbev tus the freedman will be But i t assumes the application
of the senatusconsults Julian is quoted by Pomponius as discussing a
difficult case A heres, directed to free a certain slave and to hand over
the heredztas to X, hands it over without freeing On such a will the
better view is (so say Octavenus and Aristo, and Julian is in substantial
accord), that the slave did not constitute part of the heredztas within
40 5 33 1 A man was to be free on reuderlng accounts If the heres was wilfully
absent, the man was declared free, the heres losmg the lzbertus If absent ex austa causa the
man would be declared free ~f the accounts satisfied an arbzter, h t 47 2
h t 30 9-14
s h t28 4
4h t 518
6 h t 284
6 h t 51 10
A text set down to Julian says that the sc applies if the cbrection is to free a servvs allenus
or a common or fructuary slave, h t 47 1 As to the latter cases in n e w of the other rights
the rule is probably Tr~bonlans
a Ante. D 524
'0

The i i r ~ s t sare not always at
40 5 28 pr

the pams to refer each case to ~ t appropriate
s
sc
11

h t 26 pr

Fideicommissary Liberty overdue
the testator's meaning, and therefore if there has been nothing but a
general handing over of the hereditas, the heres is still owner and can
free, being therefore liable to the proceedings under the senatusconsults.
If, however, the slave has been long enough in the possession of the
transferee to have been acquired by usucapion, then the transferee is
owner and is bound to free, the rules applicable being those just laid
down in the case of a buyer1.
The rules which determine whose libertus the man will be are not
altogether clear. In the case of servus hereditarius, apart from aiienation, if the fiduciary is absent without reasonable cause, the man is
libertus orcinus2: if the fiduciary was not in fault he does not lose the
libertns3. If the slave was not the property of the testator, then, apart
from alienation, he is the libertus of the fiduciary, in fault or not4.
Alienation creates difficulty. There are several allusions to constitutions of Hadrian, Antoninus Pius and Marcus Aurelius affecting the
matter, but the scope of these enactments is not clears. If the rogatus
is dead, then so far as servi hereditam'i are concerned his heres assumes
his duties" But if it was not a servus hereditarius and the rogatus
dies (or is publicatus) we are told that the constitutions apply, with the
result that when the man is declared free he will be libertus (orcinus)
of the rogatus as if he had freed7. If the rogatus dies without a
successor the liberty is still goods. Paul asks the question whose
libertus he will be, and answers, or is made by the compilers to answer,
by reference to the sc. Rubrianum, applicable in strictness only where
he was in fault, that the man is a libertus orcinus of the original
testator. This is clearly ex necessitate8.
It was clear law, apart from these constitutions, that the rogatus
must not do anything to make the slave's position worselo,and there
are texts discussing this in relation to sale. Julian lays it downu that
one conditionally so freed ought not to be sold without a condition for
reconveyance on arrival of the condition. Pomponius says12that one to
whom such liberty is left is not to be sold without his consent to be
the libertus of another rather than of the rogatus. While Ulpian says13
that such a slave can be sold before mora, cum sua causa, Marcian tells
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us1 that one to whom liberty is due cannot be alienated to another so
as to bar his liberty or make his position worse2.
How far these texts are influenced by the constitutions is not clear:
so far as these are known they do not nullify the sale, but merely enact
that the man may choose whether he will be freed by the buyer or the
yogatus ; if by the latter, he must be bought back for the purpose3. Pius
added that if already freed he could claim to be the libertus of the
rogatus4. But the constitutions seem to have used general language
which the jurists interpreted widely. They were to apply though the
sale was while the liberty was still conditional, and though the person
who alienated was not the original rogatus, but his successor, and
though the man had not been the testator's5. I n considering the
ultimate position it must be remembered that the request to be freed
by one or the other brings the senatuscoltz;ulta into operation. If having
belonged to the testator he desires to be freed by the rogatus, and he
makes default, or the buyer will not reconvey, the Rubrianum applies and
the man will be orcinus6. If he was not heredita?-ius it is the Iuncianum
which applies and whether there is default or not he will be the libertus
of the person he chooses'. The fact that in a given case he can claim to be
orcinus does not prevent him from asking to be freed by the heres if he
preferss. If the rogatus dies without a successor, after the sale, the
man must be the libertw of the vendee in any case, since otherwise he
would lose both the man and his price, as he has no remedy over8. One
text observes1° that the choice did not exist if the testator did not wish
it, but this is probably Tribonianll.
In considering what is involvetf in the question whose libertus the
man is, it must be remembered that in all cases of fideicommissary
gift the patron has but a truncated right. The liberty is, as we have
seen, somewhat independent of the fiduciary12. Thus the fiduciary
manumitter has no personal patronal 'rights, except that he cannot be
in ius vocatus13. Hadrian provides that he cannot exact any operael4.
A person so freed can plead excuses from tutela as against the patronlS.
a As beine
t . 51. 3 .
- ootentiallv
- free,. see also h. t . 26. pr.
h. t . 15, 24. 21.
Ib. The texts suggest that they used language to the effect that if he wished he might be
free as If it had been done as directed by the will. See h. t t 26. pr., 30. 12.
6 40. 5. 28. pr.
6 19. 1 . 4 3 ; 40. 5 . 10. 1, 24. 2 1 , 2 6 . pr.
8 h. t. 10.1, Pothier, ad h. I.
7 h. t . 29, 51. 10.
h. t . 25.
10 h. t . 24. 21. The text contains another interpolation or corruption apparently giving the
Togatus the choice.
11 I t should be added that if the rogatus has handed him on ex Trebelliano, this is for this
purpose an alienation. But if there has been a mere eenerd transfer of the hereditas. ex
Trebelliano, however formal, this would not, on constructi&, include a man so freed, so thit in
the better view there was no alienation till usucauion. h. t . 20.23. 1.
la Illustrated by the rule of Caracalla that tge fiduciary can mske a legacy to such a man
with no gift of freedom, h. t . 30. 15.
14 38. 1. 7. 4 . Ante, p. 52.5.
l8 2. 4 . 9 ; 27. 1 . 2 4 ; Vat. Fr. 225.
27. 1 . 2 4 ; Vat. Fr. 225.
1 h.
8

4

1 40. 5 . 20. Where there has been no entry, fcc. are not in general binding on successors ab
intestato. Exceptions, ante, p. 609.
926.4.3.3; 40.5.26.7,33.1,49; C.7.4.15,etc.
3 4 0 . 5 . 30. 3 , 36. pr., 51. 4. In h. t . 30. pr. it is said that Caracalla provided that if the
Praetor declared absent iusta causa one in fact dead, the decree stood for the benefit of his heres,
whose libertus the man would be.
4 40. 5 . 5 , 2 S . 4 . This assumes that he has acquired the slave, if not his own, ante, p. 531.
1 9 . 1 . 4 3 ; 40.5.24.21,26.pr.,30.12,30.16; C . 7 . 4 . 4 .
6 40. 5 . 2 0 , 2 3 . 1.
1 h . t . 26. pr. If the manvests in the R s c effect is given to the trust, ante, p. 611, post, p. 626.
40. 5 . 5. A sc. under Hadnan.
9 40. 5 . 30. 9-12.
The text speaks of the rule as ex constitutione, but it is the acc. which
are in question.
'0 Ante, p. 525.
40. 5 . 47. 3.
' 2 h. t . 3 4 . p r .
13 h. t . 45. 2.
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On the other hand the fiduciary has iura i n bonisl and, what is a consequence of this, tutela2. I f he loses the libertus, he loses all these
rights3, except in so far as he may inherit them as heres patroni4.
The matter is more complicated if there are several heredes, some
or all of whom are rogati. I f several are rogati, and they are all in
default, the Rubrianum applies5. If of the rogati some are present and
some absent, the senatusconsult (presumably the Dasumianum) requires
the Praetor to pronounce which are in default" The slave will then
be the libertus of those not so pronounced, as if they alone had been
rogati7,the shares of the defaulters vesting in the otherss. Where one
rogatus was absent with cause, and one was dead without any successors,
i t was provided by Marcus Aurelius and Verus that the slave would
be declared free as if duly freed by boths. This is a curious decision
in view of the fact that if the heres who died sine successore had been
alone, the slave would have been a libertus orcinus, i.e. of the testatorL0.
As, however, that rule was clearly adopted ex necessitate,i t may have been
thought that the other rule met the testator's intent more nearly in
the present case, since the effect would be, not to make a share of the
bona vest in the Fisc, but to vest it all in the other owner. If there
are several heredes, of whom some are rogati, and these make default,
the rules determining to whom the libertus belongs are the same, but
all the rogati are nevertheless liable to those not rogati for their shares
of the slave's value, either by the iudicium familiae erciscundae or by
a utilis actiolL. If one of the heredes non rogati is an infans, then, even
though there be no latitation, there is the difficulty that the infans
cannot sell his share. For such a case it is provided by the sc.
Vitrasianum, and a later rescript of Pius, that the slave is to be valued,
and the shares of the non rogati are to pass automatically, the rogati
being bound to the others to the extent of their shares, as if there
were a judgment against themla. Where a man has two heredes and
three slaves and directs the heredes to free whichever two they like,
and one heres makes his choice, but the other wrongly refrains,
Papinian lays i t down that these two can be declared free as if the
one heres had been able to free them, while if one slave dies the
Vat. Fr. 225.

pr., 1.
h. t . 1. 3, 3. 3.
' Even thus he may lose i u r a i n bonis26.if4.he3. wrongs
the man in serious ways, as a patron

1

2

6

would in like case. 40. 5. 33. 1 : 37. 14. 10. nr.. 1.
5 40. 5. 28. 2.
8 h: t.'22. 2.
7 h. t. 28. 3.
h. t . 1. Pius enacts that a roqatzls infaw.5 is absent with good cause, h. t. 30. 5. He says
, of all, but only of those present
also that the presence of i n an? makes the man the l i b e ~ t u snot
or absent iustu causa. TIfe point is that as infans could not free, this would prevent actual
manumission by the co-owners, and thus it could not strictly be said that they had wrongfully
abstained from freeing. Aud a Senatusconsult had expressly enacted that where the existence
of an infans rogatus barred the manumission the slave was to be free, in terms so general that it
might have been thought to make attendance needless. Hence the rescript which negatives
these otherwise strong arguments, I&. t . 30. 1.
9 h. t. 30. 13.
10 Ante, p. 614.
lL 40. 5. 49.
la 4 0 . 5 . 3 0 . 6 ; c p . h . t . 5 1 . 1 1 .
'
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will be declared free, whatever the cause of non-assent of the
other heres1.
One case remains unprovided for. If a legatee is directed to free
a servus hereditarius but has not yet become owner of him and is
willing to free, while the heres latitat, the Praetor can do nothing on
the slave's petition : the senatuscmulta apply only to failure by the
person bound to free. Accordingly there is no resource but to petition
the Emperor2.
The system was apparently remodelled by Justinian, in a Novel.
He provided that if the heres or other person charged failed to carry
out any direction for one year from monition by a iudex, other beneficiaries in an order prescribed by the Novel might enter and take
some or all of what was given to him, giving security to carry out the
direction 9
It remains to consider the effect of the decree on intervening
events. I n effect the liberty relates back. Everything the slave has
acquired to his master after nlora must be accounted for to the freedman4. Both the texts which say this are from Paul: the second deals
with a legacy to the slave. They are quite general in their terms : one
must, however, suppose an exceptio doli available where the acquisition
was plainly ex re domini6. Where monthly payments were to be made
manumissis, and the slave became free absente herede, Scaevola held
that the payments were due only from the actual freedom. But the
writer is clearly treating the matter as purely one of construction6.
In the case of an ancilla difficult questions arise as to the status of
her child horn before the Praetor's declaratiou. On strict principle he
is a slave, but there are progressive relaxations of this rule, dating
apparently from Antoninus Pius and continuing till the age of Justinian. The general effect of them is, as Paul can already say, that a
child born after there was mora in hiving fideicommissary liberty is
a n inyenuus'. I f he was born before the liberty was due, e.g. while
a condition was unsatisfied, or a day not yet reached8, or i t was charged
on a pupillary substitute, and the pupillus is still alive, the child is a
slave and there is in general no reliefg.
The first difficulty in dealing with the rules, is in connexion with
the word mora. I t appears to contemplate what is sometimes called
1 h. t . 22. 1.
a h. t . 26. 10, 11, 27. So the scc. did not apply where the fiduciary was directed to buy and
free but did not buy. But he could be compelled to buy and when this was complete the scc.
might be applied. Ante, y. 531.
8 Nov. 1. 1. Not set out in detail, since it is far from clear that it was intended to supersede
these provisions.
31. 84; 48. 10. 22. 3.
5 Ulpian illustrates the retroactivity: where a liberandus under 25 was cheated, after m o m ,
he could get restitutio i n integrum, 4. 4. 5.
7 P. 2. 24. 4.
6 36. 2. 27. 1.
8 C. 7. 4. 3 ; D. 40. 5. 26. 5. But see post, p. 618.
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mora expersona1, i.e. not only is the freedom due, but the woman has
actually demanded it. I n this case it seems clear that the child will be
ingenuusa. If the woman has not demanded it there is some difficulty
on the texts. If she is a minor it is clear that she has some excuse for
not having asked: in such a case the mere elapsing of the time is
snfficientmora, and the child is ingenuus3. But where she is not a minor
the majority of the texts lay down the rule that if there is delay and
no demand made, the child is born a slave but the mother can claim,
apparently by real action, to have the child handed over to her to be
freed; the idea being that the heres, not having done his duty, ought
not to have the benefit of the libertus4. But some of the texts go
further. Ulpian, in a text in which he has said that on such facts they
must be handed to the mother to be freed, remarks that since fear, or
ignorance, etc., may deter a woman from asking, there ought to be some
relief in such a case, and then repeats the rule. But he then proceeds
to cite a case which will be discussed later, and, on facts in which
nothing is said of any demand by the mother, declares the children
ingenui5. This is not perhaps to be regarded as laying down any
different rule. But Marcian6, after laying down the rule that if born
after demand they are ingenui, adds that there are constitutions which
lay it down that the child is ingenuus if born a t any time after t h e
liberty ought to have been conferred, and adds in somewhat clumsy
latin that this is no doubt the right view, since liberty is a matter of
public interest, and the person liable ought to offer it. I t seems hardly
necessary to give reasons for following the rule laid down in constitutiones, and it is not unlikely that these remarks emanate from Tribonian.
We are told in the same extract7 that in the opinion of Severus, Pius
and Caracalla, it is immaterial whether the delay was wilful or accidental, and it is possible that there may have been constitutions, now
lost, putting the case of wilful delay on the same level as that of failure
on demand.
Even where the liberty is not in strictness due there may be relief
in some cases. Where an ancilla was pledged and the owner, by will,
ordered the heres to free her when the creditors were paid, the heres
delayed paying, and the creditors sold children born after the debts
ought to have been paid. Severus and Caracalla provided, following
Antoninus Pius, that the price was to be repaid to the buyer, and
1 Nothing else is properly called mora, Girard, Manuel, 646.
a 38. 16. 1. 1 ; 40. 5. 26. 1, 2, 4 , 5 3 ; C. 6 . 57. 6 ; 7 . 4 . 3. Pius, Marcus Aurelius, Verus and
Caracalla.
3 40. 5. 26. 1, Ulpian's deduction from a rescript of Severus to the effect that mere delay in
paying a j c . of money to a minor was mora without demand; cp. 31. 87. 1 ; 2 2 . 1 . 17. 3 ; C. 2 .
40. 3. Accarias, PrBcis, § 714.
4 40. 5 . 13, 26. 1 , 55. 1 ; C. 7 . 4 . 4 , retouched by Justinian.
40. 5. 26. 2.
6 h. 1.53.
7 h. t . 26.4.
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they were to be ingenui as if the mother had been freed1. It is not
said that the mother applied for the freedom. Where the heres was
directed to buy and free an ancilla cum jiliis, and the ancilla and her
children were valued, and another child was born before the price was
paid, Scaevola held that if the heres was in nlora, he had to buy and
free the last child alsoa. Here as the ancilla is to be bought and the
purchase is not yet complete, the senatusconsulta do not yet apply :
it is presumably for this reason that notwithstanding the mora, which
seems to imply demand, the child is not ingenuus. Marcian tells us
that if the liberty is not due and this is due to the delay of the heres,
whether intentional or not, any child born in the meantime is to be
handed to the mother to be freed3. The case he is dealing with is
delay in entry, and he adds that if there was no wilful delay on the
part of the heres, bat he did not know that he was heres, even in this
case the child is to be freed, but here as the heres is in no way to
blame, he may free the child himself and so acquire a libertus4. Ulpiau
quotes a rescript of Severus and Caracalla to the effect that if the will
or codicil is opened only post quinquennium from the death, and there
is a fideicontmissum of liberty to a woman, children born meanwhile are
to be handed over to their mother to be freed, and he adds that this,
and the rescript of Antoninus Pius, already mentioned5, shew that the
emperors did not mean even accidental delay to prejudice the freedom
of the child6. One would have expected the heres to be allowed to free
in this case7, as the delay is accidental, but it must be noted that the
case under discussion is one in which entry was postponed under the
scc. Silanianum and Taurianuma, and it may well have been thought
that the heres ought not to obtain an incidental advantage from the
operation of a statute which had no such aim9.
If the mother (or her successor) having received the child, fails to free,
she can be compelled to do solo. Nothing is said as to the means. As
she is compelled actually to free, it is clear the senatusconsulta are not
considered to apply, and indeed she hardly comes within the notion
a

h. t . 53, 55. pr.

Marcian applies a similar rule to direct gifts, though he observes that no application is
needed to put the Praetor in seisin of the case, but he thinks the Praetor ought to allow a
similar claim to the mother here, h . t . 55. 1. His basis is a statement of Marcellus that a slave
directly freed, and usucapted before entry, has hi8 liberty preserved by the Praetor, though he
may be to blame, while in the present case there is no blame, ante, p. 291.
6 h. t . 26. 3, 4 .
5 40. 5 . 26. 2 .
7 Arg., h. t . 5 5 . p r .
8 29. 5. 13 ; ante, p. 96.
9 Raymann, Freilassnngspficht, 46, holds, largely on grammatical evidence, that many of
these texts have been altered (e. g. 40. 5 . 13, 26. 3 , 5 4 , 5 5 ) . In Fome of them rehandling is clear,
but the inference which he appears to draw, i.e., that the rules as to the handing of the Child to
the mother are almost entirely due to the compilers, seems rather too drastic. The distinctions
are rational and the story told iu the texts is in the main consistent.
10 40. 5 . 54.
4
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of one bound to free under a $deicommissum. The child is not one
to whom the Jideicommis~rmreferred1.
I n the same text2 Maecianus adds, apparently without any authority,
that if the mother refuses to receive the child, or is dead without any
successor, a reasonable way out of the difficulty is that the heres should
free. The case of a child in the possession of the heres is here considered. Nothing is said as to the mode of compulsion, or indeed on
the question whether he can be compelled. Presumably here too the
Praetor's order mould come into play.
The rule, that, in some cases, these children were ingenui, brought
with it the question whether they had rights of succession to their
mother and father. As to the mother, the ancients doubted3. Ulpian,
in a text probably genuine4, takes a farourable view. He holds that,
just as the issue of a captiva, returning with her, could succeed to her
by a rescript of Severus and Caracalla, quasi volgo qzcaesiti5,so persons
declared ingenui, under the sc. Rubrianum, ought to succeed to their
mother. The ground of analogy is apparently that in both cases they
are alike freed from slavery by the operation of a rule of law. Justinian settles the doubt by providing6 that, saving the right of those
otherwise entitled under the sc. Orfitianum, there are mutual rights of
succession under that senatusconsult and the sc. Tertullianum. But
what of succession to the father? I n another text Ulpia,n appears as
still arguing from the case of captivitas, and holding that if both father
and mother are entitled to freedom and there is morn affecting each,
and thereafter a child is born, he is suus heres to his father7. His
language suggests that he would hold this a fortiori if the father had
been an ordinary civis-etsi pater eiusdem sortis fuerit ...ipseque morawl
passus sit. I n that case the analogy would seen1 to be with the case
of children of whom a woman had been pregnant at the date of captivity.
The rule is interesting as shewing that even slaves were capable of

afectio maritalis.
IV. 4'6hictio Bonorum Libertatium Conservandarum Causa. The
rules of this institution were of gradual development, beginning with
Marcus Aurelius and completed by Justinian. The general principle is
that if an inheritance is refused an applicant may have t h e goods
assigned to him on giving security to the creditors : he then steps into
The rules of transfer ut manumittatur might have been applied, but the text of Maecian
was probably written before Marcus Aurelius framed the rule which, with connected legislation,
ended the rather chaotic state of the law on these points.
% 40. 5. 54.
C. 6. 57. 6.
1

4
6

7

38.11. 1. 3.
49.15. 9,25 ; C. 8. 50. 1; ante, p. 308.
38. 16.1. 1.

6

C. 6. 57. 6.
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the position of a b o n m m possessor, and any liberties given by will or
codicil take effect1.
By the rescript of Marcus Aurelius, such an application could be
made, and security given, where there was no successor and the goods
were in danger of sale by the creditors, if liberties were given in the
will, by any one of the slaves who were to have freedom. The right
was extended, apparently by Gordian, to extranei2. Justinian allowed
even slaves not entitled to freedom to make the application3. I t seems
at first to have been allowed only if there were liberties, direct or
fideicommissary, by the will, but to have been extended by juristic
interpretation to the case of an intestate imposing liberties on the
heres ab intestato, by way of $deicommissum in a codicil'.
I n later law i t was enough if there were liberties given mortis
causa or even inter vivos, if there was any possibility that they might
be set aside as being in fraud of creditors : the goods might be addicta
so as to avoid raising this question5.
If some of the liberties were simple and others conditional or ex
die, the addictio could proceed a t once, the deferred liberties taking
effect only if and when the day or condition occurred6. I t could not
be made if there were no liberties7, and the older view seems to have
been that if all the liberties were conditional or ex die, nothing could
be done till there was one capable of taking effect. But the text which
states this rule, at least for dies, proceeds to argue the matter, and
comes ultimately to the conclusion that it may proceed at once. Clearly
where no liberty could yet take effect there could have been no present
addictio till after Gordian, (if it was due to him,) had authorised addictio
to extranei. As Ulpian, the writer of the text, was dead before Gordian
came to the throne, and the text contradicts itself, i t is probable that
the compilers had a hand in it as i t standss, but i t must not be inferred
from this that they were making a new rule. If addictio to extranei
really dates from Gordian, they may merely have incorporated a long
established practice. On the other hand the origin of the rule that
there could be addictio to extra7wi is obscure. The remark is added a t
the end of Gordian's constitution, the main part of which is concerned
with addiction to a slaveg. But in one of Justinian's constitutions, it
is said1° that under the constitution of Marcus Aurelius there could be
addictio to an extraneus. And the rescript itself is addressed to
1 Justinian obseives that ~tbenefits both the slaves and the deceased, as the goods will riot
be sold, In. 3. 11.2. He might have added the creditors.

Vn.3.11.1; D.40.4.bO; C . 7 . 2 . 6 .
C. 7. 2. 15. 5.
4 In. 3. 11. 3 ; D. 40. 5. 2. The language of C. 7. 2. 15. 5 makes it nnllkely that this
extension is due to Justininn.
5 In. 3. 11. 2, 6.
6 40. 5. 4. 5.
7 In.3. 11. 6.
8 40. 5. 4. 5.
9 C. 7. 2. 6.
'0 h . t. 15.
3
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Popilius Rufus1 and authorises addictio to him. Such a name denotes a
freeman, and i t is only Theophilus2 who tell us he was a slave. Moreover where no one was yet entitled to freedom, it is difficult to see
how Ulpian can have had any doubts as to the impossibility of addictio,
unless addictio to eztranei was already admitted.
The first effect of the addictio was to prevent bonorum vaditio, and
i t might be made either after security had been given to the creditors, or
conditionally on security being afterwards givenJ. Strictly, 8.s Severus
interpreted the rescript, there could be no addictio if the goods had
been already sold by the creditors4. Ulpian appears to have suggested
a more liberal view. He says that when a creditor has sold the slaves,
one to whom fideicommissary liberty was due can get relief against
the heres only ex iusta causa6. This may not refer to our case: the
language does not suggest bonorum venditio, and the allusion may be
to sale under a pledge, or seizure under a judgment in the life of the
testator. But he must have held a broad view in our case, for Justinian,
expressly following him, provided that addictio might be allowed within
one year after the sale6. The addictio is allowed only where it is certain
that there is no successor either by will or ab intestato7. If a heres who
has refused is granted restitutio in integrum, the uddictio a t once becomes
void, but, liberty being irrevocable, those gifts which have already taken
effect stand goods. Conversely if a heres has accepted but is afterwards
restitutus, there may be addictio9. Even though the heres is a suus,
and therefore, in strictness, must be heres, still, if he has abstained,
there may be addictiolO. Here direct liberties take effect ipso facto, so
that it is only fideicommissary gifts which need the addictio", except
that even where the gift is direct, the addictio avoids the question
whether i t is in fraud of creditors1? Direct liberties take effect immediately on the addictio : all others must be carried out by the addicteels.
The security which must be given in all cases must be for the debt
and interestl4. The presence or consent of the slaves affected is not
necessaryx6. If the addictio is to two, they will have the rights and
liabilities in common. They will both have to free those in favour of
whom there is a fideicommissum, and the liberti will be commonI6.
Upon the rule that all the liberties take effect, there is the restriction that if the testator was a minor under 20, the liberty will not
take effect nisi si jideiconzmissam : haec mint competeret, si modo potuit
3 40. 5 . 4 . 10.
Theoph., ad In. 3 . l l . p ~ .
6 C. 7 . 2. 15. 1:
40. 5 . 52.
a 40.5.4.2; In.3.11.5.
140.5.4.pr.; In.3.11.4; C.7.2.15.pr.
10 In. 3. 11. 5 .
9 40. 5 . 4 . 1 .
11 The case in 40. 5. 30. 10 is one in which there was afc. binding the testator.
13 4 0 . 5 . 4 . 7 ; I n . 3 . 1 1 . 1 .
19 In. 3. 11. 6 .
1 4 40. 5 . 4 . 11. Any form of security may s d c e , and the iudez must summon the creditors
to nominate one to receive it on their behalf, h. 1. 8,9.
16 h. 1. 23. Familiae erciscundae, inter se.
15 h . 1. 3 , 4 .

1 In. 3. l l . p r . , 1.
4 C. 7 . 2 . 15. l a .
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causam probare minor.. .si wivus manumitteretl. This is somewhat
obscure: the meaning is probably, as has already been said, that i t
would stand good if the minor could have freed inter vivos2. If a gift
of liberty were conditional on payment, simply, or to the heres, payment might be made to the addictee, but if it were in favour of a
third person, the payment must still be made to hims. If liberty was
to be given to slaves of a third person, the addictee must buy and free
them. Even though legatees were to free, and the legacy of course
failed, the addictee must free4.
The addictee. will be the tutor of any minor slave so freed5. The
constitution provides that those to whom direct freedom was given will
be liberti orcini, except where the addictee, at the time of taking the
addictio, makes it a condition that the slaves shall be his liberti. They
will then be his6, and this, by interpretation of the constitution, without
any act of manumission by him7. But though these and, in any case,
those freed by him, are his liberti, he cannot impose services on them,
since they are not exactly freed voluntarily by hims.
The main text which tells us that on addictio gifts of liberty in
fraud of creditors take effect, comes to that conclusion only after argumentg. I t remarks that in fiavour of this view there is the fact that the
addictee has the facts before him, and it adds some obscure remarks as
to the effect where the goods pass to the Fiscl0,which will be considered
shortly. Other considerations leave no doubt about the rule. No text
says or suggests that they do not. Such gifts are declared void in the
interest of the creditors". Here they do not suffer. The heres himself
may not dispute the gifts1=. We are told that addictio bars the action
on fraudulent alienation, to which the present case is very near akin,
and the reason assigned is ut rata sint qiiod (testator) gessevat, which
covers this easels. Moreover we are told that the addictio had precisely
the etYect of avoiding the question whether such gifts were valid or not,
which i t would not do unless it confirmed them all".
The exact position of the addictee is not quite clear on the texts.
We are told that he is assimilated to a Bonorum possessor, and that the
rights of the deceased, even the iura sepulchrorum, pass to him in the
. -.

Ante, p. 541. Justinian's changes as to age must be borne in mind, ante, p. 555.
40. 5. 4 . 6 .
4 h. 1. 15, 1 6 ; probably both late developments.
5 40. 5 . 4 . 14. He would be a latin before Justiuian. As to tutela of latins. G . 1 . 167.
6 4 0 . 5 . 4 . N ; In.3.11.1.
7 40. 5 . 4 . 13. Justinian's recital of the rescript of Marcus makes it appear that the slaves
must consent in this case (In. 3. 11. 1) and the Digest text suggests the same. This may be
genuine but it is rather in Justinian's wav of thoueht.
38. 1 . 13. 1.
9 40. 5 . 4 . 19.
lo To the effect that if the goods had gone to the Fisc, such liberties would have failed.
l1 40. 7 . 1. 1 ; 40. 9. 1 0 ; ante, p. 565.
l2 C . 7 . 16. 7 . As to the fact that they are void though heres enters and creditor6 do not
Suffer. ant#.. n. 565.
18 4G ,-8.'
17.
1' In. 3. 11. 6 .

.,
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circumstances in which they would pass to a bonorum possessor1. His
retnedies against debtors are thus indicated. We are also told, by
Ulpian, that he can be sued on his cautio, but that the better view was
that he can be sued only thereon, and not by the actiones hereditariaez.
Elsewhere we are told, also by Ulpian, that, plerumque, the creditors
have utiles actiones against him3. This might conceivably mean merely
that creditors other than the one to whom the cautio was given might
be admitted to sue on it, and thus not be exactly in contradiction to
the other statement of Ulpian. But i t is more likely that it is a
contradiction, and that it means that creditors could sue him on their
claims, but only by actiones utiles. This development would be so
much on the common lines as to be almost inevitable. I t agrees with
what is now the accepted view as to actions against the bonorum
emptor4. There is no reason to accuse Ulpian of contradicting himself.
This particular text was originally written by him of an entirely
different person-the curator bonis datus6. I t is the compilers who
apply it to the present case, and in all probability they are responsible for the word plerumque. But there is one respect in which the
position of the addictee differs from that of the bonorum possessor.
The title of the latter is purely praetorian: the addictee holds under
an enactment of the Emperor. His title therefore is good a t civil law.
So far as obligations are concerned this is not very material, since these
are not transferable in any case a t strict law. But as to property i t
is important. For if the addictee had only a bonitary title he could
not free so as to make the slave more than a latin, till the period of
tuucapio had elapsed.
Justinian observes in his Institutesa that he has made a complete
enactment reorganising and completing the institution. Some of the
changes made by this enactment7 have been stated, but i t will be well
to set out its gist in a systematic form. I t provides:
(i) I n accordance with Ulpian's suggestion, there may be addictio
even after the goods are sold, within one years.
(ii) Securities must be given for the debts and the libertiesg.
This is the first appearance of security for the latter: in the other
texts there is no sign of it. Probably i t was not necessary, there being
the same remedies against the addictee as against any other person
The security for debts was given as we
bound by jideicommissun~~~.
1 40. 5. 4. 21 ; cp. 47. 12.
""el,
Ed. Perp. 5 218.
1

2
6

40. 5. 4. 22.
Lenel, Ed. Perp. § 224.

6

40. 5. 3.
In. 3. 11. 7.

b. I . Z. LO.

h. 1. 1. Justinian remarks that the actio Pauliana has made buyers familiar with a rule of
rescission within one year, 4'2. 8. 6. 14, etc.
Q C. 7. 2. 15. l a .
10 It is posaible that the rules as to conveyance ut n~anumittatur,framed by the same author,
were applied.
@
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have seen1 to a nominated creditor, but it is not likely that he would
be burdened with the duty of looking after the liberties. Probably in
this case the security, if any was really needed, was given to a publics
persona, a tabellio or t,he like.
(iii) If security is given for all the liberties, addictio may be made,
if the creditors agree, on security for only a part of the debts2.
(iv) A slave may refuse the liberty. He will then be the slave of
the applicant, but the addictio will proceed for the benefit of the others3.
If all refuse there will be apparently no addictio. Justinian seems
first of all to aliow a slave to refuse the liberty and t!:en to discourage
his taking advantage of the right by providing that if he refuses he
shall have for a master, forsitan acerbum, the man whom he has refused
to have as patron.
(v) There may be addictio on an undertaking to free only some of
the slaves. But in this case if the estate proves solvent, all must still be
freed'. I t seems thus that if all debts are secured, some only of the
liberties may be given, and if all the liberties are secured, some of the
debts, but both relaxations cannot occur together5.
(vi) If several apply together they get addictio in common, giving
security in common both for debts and liberties0. If they apply a t
different times, the addictio will be made to him who first, within the
year, gives security for all the debts and liberties. On this matter the
text says there had been doubts.
(vii) If there has been a grant to one who promised to free some
and a later appears, whose undertaking applies to all, or to more than
the first provided for, a grant will be made to him. And so also if
there is a third. If the earlier grant has not yet taken effect this will
supersede it. But if the first grantee has taken possession, and some
liberties have taken effect, he will not lose his right of patronage though
the goods and other rights and liabilities pass to the new demander.
But all must be within the annus utilis7.
(viii) If no freed slave, or extraneus, gives full security, even a
slave not entitled to liberty may take addictio, with what Justinian
calls the venustum outcomk, that one not entitled to freedom gives
liberty to the others. Of course he himself gets freedom. The applicatiod here too must of course be within the years.
4 h. 1. 3.
3 h. 1. 2.
a C. 7. 2. 15. l b .
Ante, p. 622.
This language and that of the warning in the last rule seems to imply that under this
system even slaves freed directly had to be freed by the addictee and became his liberti, though
by the older rule those directly freed were ipso jacto free and bbertr orcmi, In. 3. 11. 1.
6 C . 7 . 2 . 15.4; cp.D.40.5.4.23.
A ortzar2 lf there had been application but no grant.
7 C. 7. 2. 15. 4-7.
h. 1. 5. Justinian cL the enactment pknissima (In. 3. 11. I), but it leaves much obscure.
The spirit of the iiistitution is changed: it is not a means of giving effect to liberties in the will,
but, to a great extent, of gifts in substitution, with d8erent effects. As we have just seen lt seema
that no g f t takes effect ipso facto, but this may not be meant: the law may be hastily drawn.
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V . Hereditates passing to the Fiscus. There are many circumstances under which this may happen, set forth in the title de iurefifiscil.
We are not concerned with these in detail, but only with the effect of
such an acquisition by the Fisc on liberties given by the deceased. The
topic is discussed in close connexion with that of addictio bonomm,
because when an inheritance lies vacant, any of three things may
happen to i t : it may be sold by the creditors ; the goods nlay be addicta
according to the rules just discussed ; i t may pass to the Fisc.
The general proposition is laid down t h 2 wherever the estate goes
to the Fisc, all liberties take effect which would have been valid if the
heres had entered2. Other texts say the same as to specific cases.
Thus Caracalla and Pertinax decide that if the property passes to the
Fisc on account of an unlawful tacit fideicommissum, all liberties, both
direct and fideicommissary, are due3. Julian tells us that if bona vacantia
go to the fiscus under the lex Iulia (scil. de maritandis), all fideicommissa binding on the heres will take effect? Gaius tells us that
when the fiscus acquires under the sc. Silanianum, all liberties are
good6. In another text he says that some have doubted this, and
remarks that there can be .no reason for the doubt, since in all other
cases in which the fiscus takes the property, liberties are good6.
Notwithstanding these strong texts, a different view is now commonly
held. I n one text i t is said by Papinian7 that the enactment of Marcus
Aurelius, for the preservation of liberties, applies if, the will being
irm'tum, the goods are about to be sold, but if the goods are taken by
the fiscus as vacantia, non habere constitutionem locum aperte caaetur.
Cujass takes these words to mean that where there was no claim by the
creditors and the goods were simply unclaimed, the Fisc took the
property and all liberties failed. This interpretation appears to have
been widely acceptedg. I t seems, however, to be based on a misapprehension as to the purpose of Papinian's remark. Even if the supposed
rule were clearly stated in the text, doubt would be thrown on i t by
the very clear and specific contrary rule stated in the foregoing texts,
and, even apart from them, by the fact that the acceptance of it compels
us to make an irrational distinction. We know that the right of the
Fisc is subject to that of creditors. The goods go to the treasury only
in so far as they are in excess of debts: the bona are the nett balancelo.
a fact expressed in the Edictal rule that the goods are sold, si ex his
14, especially h. t. 1. See also 48. 10. 24.
5. 51 ; Haymann, Freilassungsptlicht, 52.
8
5. 12. 2 ; cp. 34.9.16. 2. See also the cases on p. 611, and Ulp. 17. 2, 3.
4
96.1. Esmein, see below, points out that the text does not mention hberties.
6
5. 9, i.e. those not destroyed by operation of the sc.
6
14. 14 ; see also 28. 4. 3.
7 40. 4. 5 0 . ~=Pap.
:
Resp. 9. 13.
8 Cited Esmein, Melanges, 349.
Esmein, oe cat.; Accarias, Precis,
10 49. 14. 11.
1
2

49.
40.
40.
30.
29.
49.

5 475.
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fisco ni,2il adquiri possitl. Ulpian tells us that, if the goods are taken
by the Fisc, the liberties will still take effect, by an express provision
of the Constitution2 as to addictio, and the words of the enactment as
set out in the Institutes say the same things. This contradicts the
interpretation we are discussing. To harmonise the views it must be
assumed that the rule of the constitl~tioapplied only where the estate
was insolvent, so that the Fisc, though i t had taken the goods and was
liable to the creditors, had no prospect of getting any benefit, but that
where there was a nett balance the Fisc could disregard the liberties.
So absurd a distinction could only be accepted on very strong textual
evidence, which does not in fact exist. It cannot be supported on the
that the Fisc "comme tout autre successeur a b intestat4" can
ignore the provisions of the will. The texts cited shew clearly enough
that the Fisc cannot ignore the provisions of the will. I n fact i t
is not llke any other successor ab intestato. I n the very case to which
this interpretation is made to apply we are told that all legacies and
fideicommissa binding on the heres take effect" but they would not
be binding on the heres a6 intestato. From all this it is clear that if
the text of Papinian did say what Cujas understands it to say it would
be in conflict with such overwhelming authority that i t would have to
be rejected. But in fact i t says nothing of the kind. Cujas assumes
that non habere constitutionem locum means " t h e liberties are void."
But all it means is that, whatever happens to the liberties, the provisions about, addictio have no bearing on the case. It by no means
follows that the liberties fail : they may, (we have seen that they doe,)
take effect, but it is not by the operation of this provision. There
exists another text, already cited7, in which the same distinction is
made in very similar language. Ulpian tells us that in the case of an
insolvent estate, the liberties take effect and constitzctio locum habet.
But if aZia ratione ( j s c u s )agnoscat apparet cessare debere constitutionenz.
In view of the foregoing textss no one can contend that if the fiscus
acquires the property alia ratione (e.g., by forfeiture), the liberties fail.
It is in fact the comparison of this text with that of Papinian which has
created the difficulty. Papinian says8that if the$scus takes the property,
non habere constitutionem locum aperte cavetur. Ulpianlo says: sive
iacent bona jisco spernente, sive agnoverit, constitutio locum habet. The
apparent contradiction is avoided by the distinction as to solvency and
insolvency above adverted to and rejected. I n fact there is no contradiction. The enactment of Marcus Aureliusll contains two distinct
1
4

h. t. 1 . 1 .
Accarias, lac. cit.

7

40. 5. 4. 17.
Ante, p. 626.
40. 4. 50. pr.

8

9

8

6

In.3. 11. 1.
Ante, p. 626.

See especially the very strong language of 49. 14. 14.
10

40. 5.4.17.

11

In.3. 11. 1.
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provisions. The first is that in a certain event there may be an addictio
bonorurn to save liberties. The second is that if the Fisc takes the
goods there will be no addictio, but the liberties will stand good.
Papinian tells us, and any reader of the enactment can see for himself,
that the constitution expressly provides (aperte cavetur) that the rule
about addictio is not applicable where the Fisc takes the goods. Ulpian
tells us that where the goods are taken by the Fisc, as vacantia, the
second part of the enactment applies, but that if the Jiscus takes the
property on some other ground, such as forfeiture, the constitution has
no application. Both these statements are correct and there is nothing
in either which contradicts the other1.
At first sight it might seem that if the Jiscus is bound to give effect
to the liberties, there is no point in addictio. There is not, if the estate
is solvent. But in these cases i t is usually insolvent, and sale by the
creditors would destroy all the liberties. I n the very unlikely case of
acceptance by the Fisc of an insolvent estate, the liberties will be good,
but while under addictio all would be good, those in fraudem creditorum
would fail if the Fisc took the estate2.
It may be noted that if a vacant hereditas has been reported to the
Fisc, and not talcen by it, there may be an addictio, and no subsequent
intervention by the Fisc can upset it. But if the addictio took place
before the estate was reported, and it proves solvent, so that the Jiscus
claims it, the addictio will be set aside. This would create a difficulty
on the view here rejected, as liberties would have taken effect. No
doubt i t could be met by a rule similar to that in the case of restitutio
by a heres who had refused : the liberties would stand good. But the
texts do not advert to any such difficulty in this connexion, and on the
view here adopted the question would not arise.
VI. A slave transferred I L ~manumittatur. Where a slave was sold
or given3, to be freed either a t once" or within a certain time5, or after
a certain time6,a constitution of Marcus Aurelius provided that if he
was not duly freed by the receiver, he should become free by virtue of
the original transaction, without more. There was no occasion for
decree-non de praestanda libertate.. .litigare debuisti, sed libertatem
qua,m obtinueras defendere7. I t seems probable that the constitution
did not in terms apply to gift, but that this was an early extension, ex
1

See. for a difIerent view and some references. Otto and Schillins's translation. note to
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sentential. The constitution is addressed to Aufidius Victorinus, and
i t is a t least twice described as issued by Marcus Aurelius et jlius, i.e.,
Commodus2. The exact words ut manumittatur are not necessary3. It is
essential that the proceedings have been declared ab initio to be for
this purpose. Thus the mere fact that after the transfer the
buyer wrote a letter undertaking to free would not bring the constitution into operation4. The direction is good against all successors,
operating independently of them, so that one sold to be freed before a
certain time, becomes free when the time expires, though in the meantime both vendor and vendee have died leaving no successors5. If i t is
to be done a t once the constitution takes effect so soon as the holder,
being able to free, fails to do so6.
As the freedom takes effect whether the receiver frees or not,
defects in him are immaterial. Thus where one who had made an
express pledge of all his goods, present or future, bought a slave on this
condition, the constitution took effect, even though the vendee were
insolvent. A debtor to the Fisc could free in such a case, even though
insolvent7; a text tells us that as the man would be free anyhow,
the Fisc loses nothing by his being freeds. Under Justinian, slaves
given to a Jiliusfamilias to be freed, were free and were not affected by
the father's usufruct in bona adventitiag. The case of a minor owner is
dealt with in many texts. The fact that the receiver is a minor is no
bar. In one text we are told by Ulpian that the condition on which he
receives is a sufficient causal0. I n another Papinian tells us that there is
no reason to shew causa a t all, since he becomes free by the constitution". The latter is the more reasonable rule, and Ulpian himself
seems to lay i t down in another textla, but the reasoning there does not
look genuine. Where the vendor is a minor, we are told by Marcellus
that if he sells and conveys a slave ut manumittatur, even with the
intention that the freeing shall not be done till the transferror is over
1 40.

8. 8 ; see also Pernice, Labeo, 3.1. 133, and Naber, Mnemosyne, 22.443.

Haymann

cat. 35) holds that the application of the rule to gifts on trust to free is due to the compilers.
p..
e Infers from 39. 5. 18. 1 that Ulpian knew of no such application, since he speaks of the donor
'

as having an action, after the time agreed for the gift of liberty has arrived, when, if the rule
applied, the man would be free. But the action is one for recovery, otherwise there could be no
talk of bringing it before the time. If in a case of fiducia the donor revoked the trust the
constitution would not apply (post, p. 633) and the action could still be brought after the time
fixed. The language of 40. 8. 8 and C. 4. 57. 1 is, so far as this point is concerned, what would
be expected if there was an extension. And 40. 1. 20.pr. looks quite genuine.
2 40.1. 20. pr. ; 40.8. 3 ; C. 4.57.2.
Thus its date must be about 178: it has been suggested
that there were two of nearly equal date, one extending the other.
4.
57.
3)
or
even
i n libertate moretur (18. 7. 10) will Suffice.
Thus ut libera esset (C.
'
4 40. 12. 3 8 . g ,
5 40. 1. 23; 40. 8. 1.
lt 1s at, or after. or within, a certain time the rule applies when that time has
6 40. 8. 9.
expired (18. 7. 3 ; 40. 1. 20. 2 ; 40.8.3). If it is vir.6 emptore, or the liie, the man is free at the
acquirer's death, 40. 8. 4. d. Ln h . t . 9 Paul is made to yav that if it is doubtful whether it is at
the holder's discretion or at once, favor induces the rullthat it is at once, which is defined to
be within two months or four if the slave is away.
7 49. 14. 45. 3.
9 C. 6. 61. 8. 7.
8 40. 1.10.
'0 40. 2. 16. 1.
11 40. 1. 20.pr.
12 40.2. 20. 1 ; ante, p. 541.

Transfer ut manumittatur

Transfer ut manumittatur

20, not only does the constitution uot apply, since the rule of the lm
Aelia Sentia was intended to protect owners of immature judgment, but
the whole transaction is void1. This is declared to have been provided
by senatusconsult2. Accordingly Ulpian, quoting Scaevola, says that
the constitution has no application if the vendor is under 20, but that it
does apply if he is between 20 and 25, except that he has restitutio in
integrum till the man is actua,lly free. The text adds that the same
rule applies where the transferee is a minors.
Presumably though the textual authority is not strong, a gift, with
this purpose, of a slave who cannot be freed, is void4.
A gift ut manumittatur is permitted between husband and wife9
perhaps, as Paul says, either favore libertatis, or because there was no
real gift to the other party involved6. I t might be a t once or post
tempus or intra tempus, a rule which is squared with the law as to gifts
between husband and wife by a principle, laid down by Sabinus and
accepted by Papinian and Ulpian, that in this case the slave does not
vest in the donee until he or she proceeds to manumit according to
instructions. I t follows that the donee, where it is a wife, cannot free
till the time appointed arrives, nor if it was to be intra tempus, after
this has expired. From this several results follow. As the ownership
has not passed out of the vir, it is possible for him to free a t any time
if he wishes: accordingly there is no reason for the automatic liberty
under the constitution, which therefore we are told does not apply7.
The conditions, being entirely different from those in an ordinary gift
ut manumittatur, would be changed by a determination of the marriage :
accordingly i t is held that such an event absolutely destroys the
gifta. Moreover as the gift is not compellable, and does not operate
unless the woman carries it out, her position as patron is not quite
ordinary. We are told that she can exact operae, and that this is not
ex re mariti, since the promise is made by the man as a libertus, and
further, that if she takes money to free, i t is hers unless i t is ex peculio,
in which case i t belongs to the husband? We may also note that as
the gift did not operate unless and until she freed, i t was a nullity if
the slave was one who could not be freedlo. These rules are not peculiar
to this form of gift: they are here worked out in special detail, but

they seem, mutatis nzutandis, to be equally applicable to other licit
gifts between vir et uxorl.
There is nothing to prevent ordinary commercial transactions
between husband and wife, and thus these special restrictions apply
only to cases of donatio ut manumittatur, not to sale with the same
intention.
I n an ordinary case, the liberty takes effect automatically, a t the
agreed time and thus children born thereafter are ingenuia : their
position is not affected by any subsequent manumission of their mother,
which is in itself a nullity3. The receiver becomes patron whether he
frees or allows the constitution to operate4. His position is not, however, quite that of an ordinary patron5. Marcellus says that as t h e
receiver takes him undel: a trust to manumit he does not confer any
real benefit in him, and thus cannot accuse him as ingratus6. Another
text, of Ulpian, seems, however, to imply that he would have such a
right if he freed, but not if he allowed the constitution to operate, cum
non sit manumissor7. But the other rule was apparently expressed in
an enactment of Severus and Caracalla, which prevents the manumitter
from reenslaving the mans, and this must be taken to be the law, a t
least thereafter. Whether the man be freed or allowed to become free, no
operae may be imposedg. On the other hand in both cases the patron is
protected against in ius vocatiolO,will be tutor of the slave, if the latter is a
minor", and has the ordinary iura in bonis12,this being expressly provided
for in the c o n ~ t i t u t i o n ~ I~n. the case in which the buyer institutes the
man cum libertate, an important distinction is drawn. If this is done
before the time a t which he was entitled to liberty, he is a necessarius
heres. If i t is afterwards, says Ulpian, he can abstain14. Paul appears
to say that he can abstain in any case16,but his remarks in an earlier
part of the text suggest a limitation to the case where the slave nihil
comrnodi sensit, which would agree with UlpianlR.
Such a gift may be conditioual. I n one text we have the case of a man
who is to be free at the end of three years, si continuo triennio sewisset.
The man runs away before three years are over. Paul holds that he will

1 18. 7 . 4 ; 40. 9 . 7 . 1.
a C . 7 . 11. 4 .
5 4 . 4. 11. 1. The language of this provision (libertas imponitar) has led to the view that it
is an interpolation. Gradenwitz, Z. S. S. 23.346 ; Kalb, Juristenlatein, 7 5 ; Haymann, op. cit. 21.
24. 1. 9 . pr. depends on the relation of vir et axor. In case of such a fc. the receiver need
not free, but while Modestinus thinks the gift void, Paul and (apparently) Neratius think it good,
3 1 . 3 1 ; 35.1.37. Pernice, Labeo, 3.1.293, suggests that in one case there is intent to benefit the
receiver while in the other it is a mere mandate.
6 U l p . 7 . 1 ; 0 . 5 . 1 6 . 2 2 ; D . 2 4 . 1 . 7 . 9 ; 24.3.63,etc.
6 P . 2 . 23. 2.
7 24. 1. 7 . 8, 9 . There are interpolations but not material, Gradenwitz, 2. S. 8. 23. 345.
8 24. 1. 8 .
9 24. 1. 9 . 1.

1 e.g. 24. 1 . 5. 9 , l l . It w
ill be observed that as the conveyance is by way of mancipatio,
this is an instance of m n c i atio subject to tacit condition or diw. But the modality inwt : it
of a party. The gift cannot operate unless and until the wife is
does not spring from the
not profited, ante, p. 455. There is some difficulty in the rule that if the marriage ends,while
the manumission is still unperformed, the gift is null, but even this is said, by Gaius, anesse,
24. 1. 8. The jurists utilise theprimafmie invalidity of the gift to produce these reaults: they
could not result from convention inter eapacw.
4 37. 14. 8. 1.
8 C. 4 . 57. 3 .
a 1. 5 . 22.
5 Incomplete patron81 rights occur in other cases, e.g. 37.14. 3, 5 . 1, etc.
8
C . 6 . 3. 2.
7 40. 9 . 30. pr.
6 37. 15. 3, injin.
eIb.;D.38.1.13.p~.
102.4.10.pr.
l1 2 6 . 4 . 3 . 2 .
12 38. 2 . 3 . 3.
18 38. 16. 3. 3 . He has the usual control over the marriage of the liberta freed rnotrinmii
causa, 23. 2. 45. pr.
28. 5 . 85. 1.
1 4 28. 2 . 71. 1 .
16 h. I . p ~ .The time is that of operation of the will, not of making.
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be free at the end of the three years: apparently he treats semire as
meaning "be a slave1." I n another case the slave is to be freed after five
years and to pay a sum monthly meanwhile. Papinian holds that this
is not a condition, but a mere direction as to what is expected of him
during his temporary slavery2.
I t has been suggested that the constitution may have provided that
the slave freed by its rules should be a latin3. There seems to be little
evidence for this and i t is negatived, as Gradenwitz shews, by a text
already cited to the effect that the result is the same whether the man
is freed by the receiver or becomes free by operation of the constitution4.
The same result follows from the texts which say that the stipulation
penalty cannot be recovered, since he becomes free by the constitution5.
Still stronger is the text which says that the constitution itself declares
that the man meus libertus est, et legitima eius hereditas m i h i deferetur.
Such language could not be used of a latin6.
The mechanism of the transaction is not easily made out from the
texts. In the time of Justinian it is clear, formal conveyances having
disappeared, that any expression of intent either in the contract or in
the conveyance, sufficed.
I t may be noted that the transaction is sometimes a mere employment, e.g. where the receiver is to free a t once or intra t e m p s 7 ,
sometimes coupled with a benefit to the donee, e.g. where he is to free
after a certain times, and sometimes a sale in which the price, though
real, may be reduced by reason of the modalityg. In the cases of
employment and gift, mancipatio c u n j~d u c i a would be the appropriate
mode, and i t is clear that i t occurs in some of the textslO. I t is probable
that it was the mode employed in nearly all the cases in which the
texts associate the undertaking that the man shall be freed with the
actual conveyancell. I n the case of sale, with which the constitut,ion
directly deals, there is nothing to suggest jducia12. We have in one
case an agreed right of seizure with an alternative money penalty. No
doubt the pact associated with the sale may have been sometimes
1 40. 12. 38. 3 . C p . C . 4 . 5 7 . 1 . It is aervire not heredi servire. See ante, p. 487.
a 40. 1. 20. 3. These are not terms in the mancipation, but in the agreement for sale. The
rather inept concluding clause is probably due to Triboniai~.
8 See Gradenwitz, Z . S. S. 23. 347.
4 40. 1. 2 0 . p r . , 1 .
18.7.10; 40.1.20.2; C.7.57.6.
6 3 8 . 1 6 . 3 . 3. It is hardly likely that Justinian would have omitted the case in his abolishing
enactment. C . 7 . 6 .
7 e . g . C . 4 . 5 7 . 2 ; D . 4 0 . 8 . 3 ; 4 0 . 8 . 9 ; ante,p.628.
".g. 40. 8 . 8 . C . 4 . 57. 1 ; ante, p. 628.
9 18. 7 . 10.
'"enel
sheds, Z . S. S . 9 . 182, that 17. 1. 30 is from the 13th book of Julian's Digeata;
which dealt with jidueia, and is probably identical with Fr. Vat. 3348, which mentions j d u c i a ,
and he points out that 1 7 . 1 . 2 7 . 1 deals with mandate after death and is by Gaius, who expressly
repudiates such mandate.
l1 e . g . 1 2 . 4 . 5 . 1 ; 1 7 . 1 . 2 7 . 1 , 3 0 ; 3 9 . 5 . 1 8 . 1 ; 4 0 . 8 . 8 ; C . 4 . 5 7 . 1. But in 45. 1. 122. 2
there is donatio and stipulation for a penalty.
12 In 18. 7 . 8, a sale, it is clear that there is no M u c i a : the actio j d u e i a e would have been
obvious.
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fortified by a jiducia attached to the conveyance1. I n any case it is
clear that the transaction sometimes contained a j d u c i a and sometimes
did not.
This fact is material in connexion with the much debated question
as to the effect of change of mind on the part of the transferor2. Many
of these texts tell us that the constitution applies only if the transferor
has not altered his mind. Others ignore this point3. Most of the texts
which speak of a right of revocation have obvious marks of interpolation'. Hence have arisen the most diverse opinions as to the history of
this right of withdrawal. The texts seem to indicate a historical
development somewhat as follows. Before the date of the constitution,
if there was a j d u c i a the donor could recall the man at any time by an
actio jduciae, and free him, if the receiver had failed to do so, or keep
the man, if he had changed his mind. If there was no j d u c i a , but a
sale with a pactzim adiectum6,there might be agreements for return if
the manumission were not carried out, or for a penalty or the like.
There is no evidence of any right of pursuing the mau in the hands of
a third party6, and i t is clear that there is no right of recovery on mere
change of mind7. The constitutio dealt only with this case and provided
that the man should be free ipso iure when the agreed time arrived.
It did not deal with the case of donatio, where the difficulty did not
exist, but was soon extended thereto in practice8. The constitutio said
nothing about revocation, but it did not abolish the principles of $ducia,
and t h i s i t did not apply if the donor had revoked t h e j d u c i a , whether
he had reclaimed t h e man or not. Ultimately the practice grew of
allowing revocation in all cases, to the exclusion of the constitution, but
this is post-classical and is introduced into the texts by the compilers.
It does-not of course follow that i t was new.
This opinion rests mainly on the following considerations. We have
seen that-though
the constitutio did not a t first cover fiduciary- gifts
n
there is reason to think it was soon applied to them. To put the
constitutio out of operation is not necessarily to give any right of
action, and every text which gives the transferor a right of recovery, or

-

1 Yet the remark of Tryphouinus that the constitution makes the man free even though the
eift were delaved to death of vendee mav be a hint of the ancient doubt whether fidzlcia bound
rhe heres, ~ e k i c eLabeo,
,
3 . 121.
2 See inter alios, Gradenwitz, Interpolationen, 146 sqq.; 2. S. S. 14. 1 2 1 ; 23. 346; Lenel,
Z . S . S. 9 . 1 8 2 ; Pernice, Labeo, 3. 1. 134, 262 ; Monnier, N . R. H . 24. 185 ; Hayma~m,Freilassungspflicht, pass. AU these admit large interpolations. For more conservative views, Karlowa,
R . R . G . 2 . 7 7 2 ; H e c k , Z . S . S . 1 0 . 1 1 9 . Thechieftextsare:C.4.5.7.1,6; 6 . 6 . 2 9 ; D . 4 . 4 .
11.1; 12.4.5. 1 ; 17.1.27.1,30; 18.7.3,8,10; 39.5.18.1; 40.1.20.2; 4 0 . 8 . 1 , 3 , 8 ; 45.1.
,An

-

laa. a.
8 See especially 40. 8 . 1 ; 37. 14. 8 .
4 See Haymaun, o p . c i t . 25 sqq.
6 The comtitutio applied, 40. 1 . 23.

1 ; C . 4 . 57. 2 , 3 .
6

Pernice, Labeo, 3 . 1. 134.

7 Haymann, op. cit. 20, points out that it is possible the man may have had a right to invoke
the Praetor before the constitutio. He cites 36. 1. 23. 1.
8 Ante, p. 629.
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anything which implies it, associates the undertaking with the conveyance, not with a contract of sale1. Conversely i t has been pointed out
that every text that sets out the constitution in detail refers to sales,
and it may be added that most of the texts which ignore any right of
revocation are cases of sale9 The general result seems to be that,
where the compilers found in the t e s t a reference to a right of
recovery ex Fducia, they converted this into an actio ex poenitentia or
the like4,but if there was no sign of this they inserted, not consistently,
but commonly, a provision for excluding the operation of the constitutio.
That the power of recovery where it existed was independent of the
constitutio appears from what seems the only text on this matter which
mentions both the constitutio, and the right of recovery on change of
mind. It deals with the constitutio in a separate clause and there
mentions only the exclusion of its operation6.
The foregoing conclusions differ from the verdict of Haymann
mainly in that they attach significance to the fact that the right of
recovery is never mentioned except in the cases which suggest jducia
(i.e. never in connexion with sale), so that the right of recovery is independent of the constitutioa. In the main the whole rests on 40. 8. 1.
If that is genuine the other texts must be interpolated, and it is
impossible to resist Haymann's arguments directed to shewing that
they are in fact altered, and the failure of the many attempts to get the
text 40. 8. 1 out of the way7.
Some of the texts raise other questions which call for short discussion. In four texts i t is laid down that if the alienor has died without
changing his mind, the intent of the heres is immateriale. On the view
here accepted that the allusions to ius poenitentiae, though attributed
here and there to the constitutio, are really due to the compilers, i t is
not necessary to say more of this limitation than that there exist
obvious analogies which seem to have suggested it9.
I n one text Papinian is consulted on the question whether there is
any action in a case in which there was a sale for manunlission within a
certain time, but before that time arrived the vendor changed his mind,
and notified the vendee, who nevertheless freed the man. His somewhat cryptic answer is : ex vendito actionem manumisso servo vel mutata
1 12. 4 . 5 . 1 ; 17. 1 . 27. 1, 30; 39. 5 . 1 8 . 1 .
2 Haymann, op. cit. 36.
4 See Gradenwitz, Interpolationen, 146 sq

Cp. 12. 4 . 3 . 2, 3 . See Pernice, Labeo, 3 . 1. 128.
Some are not, e.g., 40. 2. 16. 1, 20.

.

8

12. 4 . 5 . 1 . It is of course much alterel
6 Gradenwitz, Interp. 169. The case of payment to secure a mannmission, which is the subject
of many of his texts is on a different footing,post, p. 640.
7 Op. eit. 6 sqq., 25 sqq. He points out (p. 21) that 4 . 4 . 1 1 . 1 , interpolated as to the answers,
wntains questions which would be absurd if there was a right of withdrawal in any case.
al8.7.3;40.8.3,8;C.4.57.1.
9 Heres cannot attack his ancestor's manumission as fraudulent (a&, p. 565) or his gift,
Vat. Fr. 259, ete. Is a fiduciary gift revocable by the heres?
6
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venditoris voluntate evanuitl. This is certainly not the whole of the
answer. Probably it was to the effect that if there had been a jiducia
there would have been a right of claim, but that on the facts the only
right is to the enforcement of the contract made. This is ended if the
man is freed or if you have notified a change of minds.
A text of Julians, written almost certainly before the constitution,
considers the effect of notice given by an agent, and lays i t down that
if the procurator had good reason, in the misconduct of the slave, for
intervening, the receiver is liable if he disobeys the injunction. The
text was probably written of jiducia', and is, i t seems, identical with one
in the Vatican Fragments6 restored by Mommsen. I t has nothing to
do with the constitution. I n its earlier form i t says nothing about
cause for intervention, this limitation being probably due to the
compilersa.
Some texts raise the question whether animus donandi is material.
Ulpian7 quotes Aristo, who wrote before the constitution, as holding
that if the manumission was to be a t a later time there was a gift
implied, and the man could in no case be claimed till the time had run.
Pomponius is more precise: he remarks that even if the gift is not to
take effect a t once, circumstances may negative any intent to benefit
the alienee8. That this text is written of fiducia appears from the
next following passageg, where Aristo asks whether in a case in which
the element of donatio enters there can be usucapio if the slave was in
fact alienus. Ponlponius settles Aristo's doubt by saying that there
could be, as in the case of donatio mortis causu. This suggests jiduciu1°
for if i t was a simple conveyance it is not easy to see reason for doubt.
But in one text where the manumission was to be intra tempus, the
alienor is entitled to reclaim the man a t once. Presumably such a
form was not here held to imply any intent to benefit the donee. I n
another it was to be post nzortem, but here there was direct disregard
of notice not to free, which would a t once give rise to an action, in the
case of jiducia. And both the texts seem to deal with fiduciall.
I t has been suggestedla that even before the constitutio was enacted
it may have been possible for the slave to appeal to the magistrate for
an order that the manumission be carried out. I n Hadrian's timela
there seems to have been some enactment on the point, but if such a
1 18. 7 . 8 .
a It is still stronger if understood to mean "even if," as Haymann (op. e i t . 16) takes it, rather
than "or if ."
4 Lenel, Z. S. S. 9 . 1 8 2 .
5 Fr. Vat. 334 a.
3 17. 1. 30.
a Haymann, op. c i t . 48 sqq. Not, however, certainly: the Fr. Vat. may be abridged. The
rule is not without analogies, though from another point of view. See 15. 1 . 46.
9 39. 5 . 18. 2 .
8 CD. 40. 8 . 9.
7 39. 5 . 18. 1.
l o ene el, loc. e i t . ; Heck, Zoc. c i t . 11 Haymann, op. c i t . 16, 3 5 ; Gradenwitz, Interp. 168; D. 12. 4 . 5 . 1 ; 17. 1 . 27. 1.
1%Hayrnann, op. c i t . 20.
'8 18. 7 . 10.

636

Transfer ut manumittatur

[PT. XI

right had existed the constitution would hardly have served any purpose.
I t is clear that stipulations for seizure and penalties were employed,
until they were superseded and declared nugatory under the system of
the constitution1. They were not effective as protections to the slave,
but they were better for the late owner than an actio mandati, in which
i t might be difficult to shew any interesse. But a condictio 06 causam
dati might have sufficed2.
I t has been said that the rules afford a means of evading the
statutory restrictions on manumission. But the texts nullifying transactions i n fraudem legis prevent this8. On the other hand a sale ut
nmnumittatur, after, e.g., one day, would seem a ready means of substituting rnancipation for cessio in iure as a mode of conferring civitas,
but i t would involve loss of the libertus.
The form of the rule, which makes the liberty date from the breach
of duty without any need of claim4, puts the man in a rather better
position than that of one entitled to fideicommissary liberty. I t was
perhaps designedly adopted to avoid some of the questions which had
given the Emperor's predecessor trouble in that case6. The remedy
might seem worse than the disease, since it may have often been
difficult to determine the earliest date a t which i t was possible to free.
But similar difficulties arose in many other cases, and the texts say
very little about them : where the question is one of fact the sources
deal very lightly with difficulties of proof.
VII. Servus suis nummis emptus. The rules of this matter are
based on a rescript of Divi Fratres, i.e. Marcus Aurelius and Verus, and
therefore date from between A.D. 161 and A.D. 169. The general
principle is that a slave suis nummis emptus is entitled to claim immediate manumission6, and if this is not done he can claim his liberty
before the Praefectus Urbi a t Rome, or the Praeses of the province7.
If he proves his case, the Court will order the owner to free, and if he
latitat, or refuses, will proceed exactly as in the case of an overdue
fiduciary manumissions. I t does not appear that the decree is in any
way declaratory : i t orders the owner to free. The text last cited says,
indeed, that it makes him free from the date of the purchase, but its
whole argument is inconsistent with this, and it is most probable that
a non has dropped out9. This view is supported by the fact that no
a Cp. C . 4. 6 . 6 .
1 4 0 . 1 . 2 0 . 2 : 4 5 . 1 . 1 2 2 . 2 ; C . 4 . 5 7 . 6 ; ante,p.71.
3 Haymann, op. cit. 3 6 ; ante, p. 538.
4 C . 4. 57. 1 . An enquirer is told that he has not to claim, sed libertatem quam obtinuwas
defendere. This does not seem to mean that he will be defendant in any causa liberalis (post,
DD. 654 sou.) : this will depend on his apparent
position. It is only emphasising the absence of
-need to cfhm.
7 h.t.5.pr.; 1.12.1.1.
6 40. 1. 4. pr.
6 Ante, p. 618.
9 Mommsen, ad h. 1.
8 5 . 1 . 67.
A
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text speaks of him as being free ex decreto or ex constitutione-every
text contemplates his being freed by the owner. And there is no text
which raises the question of the status of children born before the
decree. The fair inference seems to be that if freed they were free
from the manumission, and if the holder neglected to free, then they
were decreed free as in the case of fiduciary manumission, and the
status of children was similarly determined'.
The expression suis numnzis emptus is found long before the rules
now to be considered were developed2. I t is not strictly correct, since
a slave can have no money: the real point is that i t must not be the
money of the buyer. So long as he gives only his name, i t is immaterial
where the money comes from. Thus i t may be ex adventitio lucro, or
from a friend, or borrowed on any form of security. I t may even be
ex peculio venditoris3. If, as may be the case, the buyer has advanced
the money with this purpose, the right arises as soon as accounts have
been squared4. I t is essential that the sale have been of this imaginaria
character from the beginning5. Accordingly the mere fact that the
slave, after an ordinary sale, restores his price to the buyer will not
bring the constitution into operation6; the point being that the owner
must have no ownership but what is taken under this confidential
arrangement. Conversely, if i t was originally for this purpose, but the
slave fails to refund the price, the constitution does not apply. On the
other hand if one who has bought under this arrangement pays the
money himself before the slave has provided it, this does not prevent
the rule from applying, if and when he has been satisfied7. I t is immaterial how the slave makes up the price, whether by money or by
services or in any other ways. Where the sale is of this imaginary kind,
the mere fact that the buyer agrees with the vendor that he will not
free the man does not bar the operation of the rule : the buyer has no
real interest! But of course any preexisting bar to liberty, such
as conditions on legacy or sale will prevent the constitution from
applyinglO.
The buyer may be anyone, male or female, private person, city or
state, a pupil, or even a slave, there being no personal interest or risk
of loss. The text adds the rule that the age of the vendor is immaterial".
If the claim failed there might be condemnation in metallum or opus metalli, or the master
might have him back and punish hi,by chains etc., not more severely than was involved in
opus metalli, 40. 1. 5 . p r . ; 48. 19. 38. 4 ; ante, p. 404.
a Suetonius, de Gramm. 13, speaks of a slave in the time of Sulla, bought de catasta, suo aere,
and freed by the buyer,propter literarum studium. This is a sort of bargain: the slave is to
recoup the buyer out of future earnings. As to sale de catasta, ante, p. 39.
40. 1. 4 . 1.
4 h. 1. 5.
6 Not necessarily so expressly stated, h. 1. 6 .
h.1.2. cp.C.7.16.12.
40. 1. i.3, 4 . The buyer having, perhaps in order to release the slave, paid with his own
money.
h. 1. 10.
9 h . 1. 7 .
'0 h . 1. 9 ; ante, p. 585.
l1 h. 1. 8.
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Such sales being in their very nature collusive, this rule seems at first
sight to provide an obvious means of evading the rule forbidding a
mister under 20 to free. We have seen that a master under 20 could
not sell ut manumittaturl but this case is essentially different. There
no real price need be paid: here there must be a full price. There the
freedom is automatic : here i t is only after decllee, and the Court will see
that a full price has been paid. We are told that the reason of the
20 year rule is to guard against damage due to immaturity of judgment2,
and the safeguard seems sufKcient.
If the buyer already was part owner, or the owner bought in an
outstanding dsufruct, the rule did not apply for reasons already stated.
But if a fructuary bought the dominiurn, servi nummis, the rule applieds,
a distinction which seems more logical than reasonable. A case rather
on apices iuris arose where two bought-one with his own money,
the other with that of the slave. We are told that the constitution did
not apply, unless the buyer with his own money was willing to manumit".
One might rather have expected that the rule would not apply, since the
whole value of the slave has not been paid semi nummis, but the fact
that the institution was in favour of liberty may account for the rule
laid down. Obviously Justinian's rule for joint owners cannot apply
as this would require the nominal buyer to compensate the other
owner! Another somewhat remarkable case is put in the next text.
If one buys a share of the slave servi nummis, and afterwards acquires
the rest, e causa lucrativa, the rule applies. This gives a very odd
result. So long as the acquirer owns only a part of the slave he has
the use of him, pro parte, though he gave nothing for him, and in fact
only holds by virtue of the slave's wish and provision of money. I f
anyone desiring to benefit him, gives him the rest, he a t once loses the
whole. This seems to be the work of Tribonian: its grammar is
eccentric: and it imposes the obligation on an owner, part of whose
interest is not of the imaginary kind contemplated by the rule. Other
texts state some other complications of 110 great importance. If A
gives T money to buy and free a slave, he can recover the money on
notice before the slave is actually bought7. This is an application of
the ordinary principles of mandate. But if the man be already bought
and A does not wish him freed, he can still withdraw, (having paid the
money,) taking the slave, whom T is bound to hand over to A unless
he is dead or has run away without the fault of T, in which last case,
T must promise to restore him if and when he returns to his potestas.
L,

'

h. 1. 13.
a 40. 1. 4. 11,12.
9 18. 7. 4.
Ante, p. 538.
a Ante, p. 577. No doubt full patrons1 rights,pm parte, are resewed to the other owner.
8 40.1.4. 14: Sed et sipartem quis redemtt pars altera ex causa Iucrativa accesserit dicendunz
&t constitutionem locum habere.
1 12. 4. 5 . 2 . The text gives a condictio expoenitentia,post, p. 645.
1
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I t does not seem clear that this is compilers' work, though some details
are interpolated1. The remark towards the end of the next passage
that if the giver of the money prefers to have the slave, either the
man or the money must be given to him, belongs, no doubt, as Gradenwitz says, to this case. All this looks a little hard on the slave. But
i t must be borne in mind that the case has nothing to do with the
constitution we are discussing. This is merely a piece of philanthropy
on the part of A of which he repents before i t is carried out: the case
to which the constitution applies is that of a purchase made as the
result of a confidential arrangement to which the slave is a party-ut
imaginaria jeret emptio, et per jdern contractus inter emptorern et servum
agatur2. Of all this there is no indication in the present case : the
rule as stated is normal, though one would have expected an actio mandati instead of a condictio es poenitentia-a thing probably unknown
to classical law.
Some nice points arise where the price is really provided by the
vendor, as it might be? I t must of course be with his knowledge.
Payment out of the peculium belonging to him, without his knowledge,
is no payment and he can recover the money4. I t follows that the
buyer is not released5 : the ownership has not passed and there can be
no question of any right to demand freedom. A case which might very
well happen was that of a slave who gave a mandate to buy him, the
underlying intention being that he should be freed. Such a mandate
would be absolutely void if bhere were no such intent, and the mundatarius would have no actio mandati (contraria) de peculiof If, however,
there was such an intention, we are told that if after sale and delivery
the nlanumission is not carried out, the vendor can sue for the price?,
and even, ajectus ratione8, on the mandate. The text has been much
discussed! As the slave has not paid the price, the constitutio does not
apply. Papinian seems to mean that the mandate to buy is essentially
null, but the resulting sale is not, and the transaction may thus be
treated as a sale coupled with a mandate to free the slave bought. If
he is not freed there is an actio mandati, the dificulty as to interesse
being met by confining the rule to a case in which the slave is
related in some way to the vendor. There is presumably an actio
mandati contraria for reimbursement if the man is freed. As the
mandate is by the slave, i.e. to free him if bought, this is de peculio and
may be useless1u. But there may be an actio doli against the freedman
for reimbursement".
Gradenwitz, Interp. 166.
9 40. 1. 4. 2.
h. I. 1.
C. 4. 49. 7 ; ante, p. 201.
C.,4: 36. 1. 2.
Ante, p. 216.
17. 1. 54. pr.
8 e.g. ~f the man is a natural son.
e.g., Pern~ce,Labeo, 3. 1. 195; Van Wetter, Obligations, 1. 82; 2. 58.
lo It is not contemplated as a sale ut manumittatur: the consent of the owner was of course
necessary for this.
11 Cp. 4. 3. 7. 8.
I
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Diocletian decides a similar problem in terms which seem to shew
that he had this text before him1. He gives further reasons for holding
the mandate to be essentially void2. But he says that, nevertheless,
the dominus acquires an obligatio, as the object was to create a right
of action not on the mandate, but on another contract, i.e. the sale,
made on account of the mandate. This explains nothing, but i t seems
to be used as a reason for generalising the owner's right em mandato,
a t any rate nothing is said of afectus. Here the slave pays ex peculio
without anthority, but ownership is regarded as having passed, which
is not impossible. The emperor decides that if the man is not freed,
the old owner may sue either for the price, ex vendito, or for the man,
ex malzdato, the actions being treated as mutually exclusive. The
practical outcome would be much the same. Nothing is said as to the
resulting rights if he is actually freed3.
If the person who bought the slave, servi nummis, breaks his faith,
so that the man is declared free by the magistrate, he is not patron for
any purpose4. But even if he duly frees him his patronal rights are
very restricted. Such a libertus is, we are told, in no respect like other
libertis. The manumitter is in this case a mere instrument6: he has
therefore no right to accuse the freedman for ingratitude or to impose
operae7. He can never veto marriages. If the slave is instituted by
him, with liberty, he is not a heres necessarius, since he was in a
position to compel manumission! H e has no right of bonorum possessio
contra tabulaslO. Yet he certainly is patron", and this position has some
results. Thus his civil law right of succession is not deniedI2, so that
he will succeed on intestacy, and if instituted. And he is protected
against in ius vocatio13.
VIII. The slave whose master has taken money to free him1.'. This
case presents close analogies with both of the two cases last discussed,
and it is clear that rules developed as to the enforcement of the liberty
here too. But the remarkable state of the texts makes i t difficult to say
what the rules were, or when they developed. The transaction is
referred to in many texts. Of those in the Digest, apparently only two
refer to any compulsory completion of the manumission. One of these,
by Paull6, says that the Constitution of Marcus Aurelius as to one sold
ut manumittatz~r applies here too, i.e. the liberty takes effect auto1 ,C .

a Ante, p. 216.
4 . 36. 1 .
The case gave the early commentators a good deal of trouble, Eaenel, Diss. Domm. 425.
o
4
i
n
,
,
a
27
I
.
l
i
-. - 1 . 3 .
4 L. -.-".
6 37.15. 3 ; cp. 40. 1. 5.
8 02 '
I45.2.
9 28. 5 . 85. 2.
7 37. 15. 3 : ' ~ .
-. -. -. 8, notwithstanding the language of C. 6 . 4 . 1. 4 .
10 C . 6 . 4 . 1. 4 .
l a cp. 3 7 . 1 4 . 1 0 , i i ; 3 8 . 2 . 2 9 . p r .
13 2. 4. l o . p.
14 See for an illustrative snrvivlng case, Oirard, Textes, Appendice.
15 40. 12. 38. 1 .
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rnatically. The other, by Papinian, says that in such a case the liberty
can be compelled ab invito, as in the case of a servus suis nummis
r e d e m p t ~i.e.
, on appeal to a magistrate the owner will be ordered to
free'. The same conflict occurs in the Code. Here three texts refer
to enforced con~pletion. An enactment of A.D. 250, of Gordian2, says
that where a master took money to free his slave a t a certain time, and
did not free him, the liberty took effect automatically at the time when i t
should have been given. But two enactments of Diocletian say in very
similar language, that on such facts the Governor of the province will
make the owner keep his word, i.e. the liberty does not take effect automatically3. The difficulty does not stop here. Paul, who tells us that
the liberty takes effect automatically4 tells us elsewhere5 that if the
freedom is not given, the money paid can be condicted, i.e. the causa
has failed, and one of the constitutions of Diocletian, which says a t the
end that the manumission can be compelled, says a t the beginning that
the money can be recovered if the liberty is not given6. Papinian who
tells us the liberty7 can be compelled, tells us also that if the owner
does not free, the donor of the money can recover it, and has other
remediess, but there is no hint that, after all, he can have i t carried
out if he likes.
What conclusion is to be drawn from all this? The fact that in
some cases the money is paid by or on behalf of the slave and in others
purely by an outsider suggests a distinction, but it proves useless. I n
the texts in which the liberty is not given and which ignore the constitutions, the payment is ab alio9, but so i t is in some of the cases in
which the liberty can be enforced: in most of these it is merely enforceable, in one at least i t takes effect a u t ~ m a t i c a l l y ~ ~I n. one of these
which contemplate enforcement the money seems to have come from
the slavell. The fact that the texts which ignore the constitution deal
almost entirely with payment ab alio, is due to the fact that the
question in them is whether the money could be condicted-a point
which could hardly arise between master and slave12. With the exception just cited the texts which deal with the case in which the
money is provided by the slave do not speak of enforcement: they all
assume him to have been simply freed. One text speaking perfectly
generally says that where the freedom results from the giving of
money for it, the patron has omnia iura patronatus13. So we learn that
he could accuse as ingratus, which he could not do in the other two cases".
S C. 4 . 6 . 9 ; 7 . 1 6 . 8 .
1. 19.
2 C. 4 . 57. 4 .
6 C . 4 . 6. 9.
40. 12. 38. 1.
5 19. 5 . 5. 2.
40. 1. 19.
8 19. 5 . 7.
Q.g.12.1.19.pr.; 12.4.5.3,4; 19.5.5.2,etc.
'0 40. 1. 1 9 ; C . 4 . 57. 4 , etc.
l a C . 4. 6 . 9 .
C. 7 . 16. 8 .
lSC.6.4.1;ep.C.4.6.9;6.6.3;7.16.8.
14 37. 15. 3 ; C . 6 . 3. 2. Taking money does not destroy iura in bonis, 3 8 . 2 . 3 . 4 (Mommsen).

1 40.
4
7
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The manumitter could not exact services, or money in lieu of them',
but this is a result of the fact that the manumission was not gratuitous :
having agreed to free for a certain emolument, the dominus has no right
to burden the liberty further2. An enactment of Diocletian tells us
that even though the manumission were done pecunia accepta, i t could
not be revoked3. I t is hardly credible that if such a gift operated
automatically or could be enforced, such a question could have been
asked.'. We are told that a promise by the owner to free when
certain services were :rendered was in no way binding on him6, and
one would have thought that they would have been on the same level
as money. On the other hand, in one text the question is raised
whether if one has given money to be freed, and is instituted heres
with liberty, he is a necessam'us heres. Ulpian says puto huic omnimodo esse succurrendum. If this is genuineB,guarded as the language
is, it puts the person so freed on a level with the other two cases.
And the allusion to the matter in Justinian's constitution abolishing
latirlity7 is at least consistent with automatic operation of the gift,
before his changes.
The case differs in one fundamental point from both the others.
There the owner who is to free has no ownership a t all except such as
is conferred on him, a t another's cost, for the purpose of the manumission:
here he is the real owner of the slave. The importance of the distinction
is bronght out in several of the textss. They point out that in our case
the manumitter has conferred a real benefit on the man (for the gift of
liberty in the beginning depended on his good will), while in the other
cases-that of the fiduciary, the person who receives ut manumittatur,
and him who buys servi nummis-they do nothing but lend their services.
It seems probable that the whole law of enforcement is post-classical,
and that the texts of Paul and Papinian are interpolated. This can
hardly be doubted of Paul's text, which Haymann gives good reasons,
not all of equal weight, for thinking not genuine0. The same is
probably true of that of Papinian. Haymann, indeedlo, while shewing
that there is alteration, considers the rule authent,ic but confined to the
case of payment by a fellow-slave related to the liberandus, the rule
being an analogous extension of the rule for servus suis ,nummis emptus.
3 C. 7. 16. 33.
2 38. 1. 32, etc.
C. 6. 3. 3.
The question is surprising in any case: it is perhaps due to local usages. In the extant
memora~ldumfrom Egypt in A.D.221 the manumitter agrees that he will not reclaim the slave.
See t l ~ edocument, Girard, Textes, Appendice.
s C. 7. 16. 36, Diocletian. 1.e. it caunot be ellforced by the slave.
6 2 9 . 2 . 7 1 . 2 . But the form of the remark, its vagueness, and the rather summary manner
in
-.which
..- . what must have been a ditticult question is disposed of, all suggest that the whole
passage is from Tribonian.
8 37. 16. 3 ; C. 6. 4. 1. They say nothing of enforcement.
7 C. 7 . 6. 1. 8.
9 40. 12. 38. I ; Haymann, Freilassungspflicht, 41 sqq.
10 40. 1. 19; Haymann, op. cit. 40.
1
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I t is clear that Papinian knew of no general rule1. But i t is hardly
credible that he should have held that a man who bargained with his
own slave came under an obligation which would not have resulted
from a similar bargain with a freeman. Nor is i t likely that he would
of his own authority have extended the rule for slaves suis nummis
empti to a case so fundamentally different. The inference is that
enforcement was not known to the classical law. As to the texts in the
Code, there is some difficulty. Gordian's text is no doubt mainly due
to the compilers2,but there may be a question as to those of Diocletians. They are both cases of payment by relatives, but the rule laid
down is quite general, and though they are years apart the terms of the
rule are identical, except that one inserts favore scilicet libertatisd.
Haymann while accepting the rule, but as confined to the case of
relatives, shews that this text has been fundamentally altered at the
beginning : the other is grammatically defective6. The difficulty of
principle which Papinian must have seen is less certain to have occurred
to Diocletian's adviser, but on the whole, in view of the state of the
texts and of the intermittent way in which the rule is recognised in the
Digest, i t is probable that the whole enforcement is due to Justinian.
The truth seems to be that this institution is an exotic in Roman
Law, though the frequency of allusions to i t suggests that i t was common
in later classical times. On the other hand i t is a well-known Greek
practice. Extant documents give plenty of evidence that it was common
for an outsider to provide the price of the manumission without taking
a conveyance of the man, retaining a right to his services after the
manumission till the money was in some way repaid. Often too i t was
done in the way indicated by the Roman texts, i.e. with no reservation
of rightse. This suggests that i t is an importation from provinces
under Greek influence. The case above cited is from Egypt and
contains clear evidence of Greek influence. The fact that i t is not
referred to by the Constitutions which enact compulsion suggests that
as a common institution it is of a later day. The probable inference
is that the references to compulsion in the Digest are, as is above
suggested, interpolated7.
The money might with the master's consent be his own, but if his
own money were used without his consent, an action was available
19. 5. 7.
C. 4. 57. 4 ; Haymann, op. cit. 42. Apart from textual points of varying importance he
remarks that though a time was fixed the automatic acquisition of liberty occurs only on mora,
"hmh was not the rule of the constitutio, ante, p. 631.
C. 4. 6. 9 ; 7 . 16. 8.
C. 4. 6. 9.
C. 7. 16. 8 : Cum ad$rmesp!aeuisse domino tuo ut
vos nUZ9b~mitteVet,et te tantummodo
lilera9,it.
.. .
Dareste, Recueil des inscriptious juridiques grecques, S6rie 11,236 sqq. See the discussions
at PP. 25'2 spq., 273 sq*l
7 As it is uncertain whether a decree was necessary, it is uncertain what rules were applied
as to the ingenuitav of children.
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against the person who paid it, if he was acting fraudulently1. Conversely where a slave induced a third party to become respollsible to his
dominus for his value, undertaking to take over the obligation as soon
as he was free, and then not doing so, he was liable to an actio doli2.
Most of the texts dealing with the transaction have no reference to
enforcement: they lay down rules for it regarded as an ordinary innominate contract of the form "do (or facio) ut facias." For the most part
they present little difficulty and may be shortly stated. If the money
has been paid and the liberty is not given, there is a condictio to
recover it3, or if he has any interest in the manumission he can sue
praescriptis verbis for quanti interest4. The right to condict arises only
where there has been some wrongful delay" The death of the slave
after mora does not destroy the condictio? If it was before mora,
Proculus says generally that there is no condictio'. Ulpian distinguishess. The loss falls on the slave owner (i.e. the money can be
condicted) unless some action reasonably caused by the bargain led to
the death, e.g. the man was killed on the way to the magstrate, or he
would have been sold or differently employed but for the bargain. It
is likely that a good deal of this is Triboniang. I n a case in which the
slave who was to be freed ran away, there is a similar discussion of
hypotheseslO. If the owner was going to sell the slave but did not
because of this bargain, there is no condictio, but security must be
given for the return of the money, less any diminution in value of the
slave, if he came back. But if tlie payer still wished hinl freed, this
must be done or all the money returned. If he was not going to sell
him, he must return all the money unless he would have kept him
more carefully but for the bargain: it is not fair that he should lose
both slave and price. Here too Tribonian has clearly been at work".
If one slave was given that another might be freed, arid after this
was done, the slave given was evicted, there was an actio doli or in
factum according to the state of mind of the person who gave himlz.
Conversely if a slave was given to secure the freeing of one who was
not in fact a slave, the value of the slave given could be recovered by
condictio ob rem datilS. But where money was promised to secure the
freeing of a slave, and he was in fact freed, but by some other person,
1 16. 3 . 1 . 33. On the facts, actio de ositi. The manumission is apparently completed.
z 4. 3 . 7. 8 . Even where it had notgeen the master's, he sometimes left it with the slave as
part of thepeculium, 40. 1. 6 .
3 12. 4 . 3 . 2 ; C . 4 . 6 . 9 . Where each agreed to free a slave, nnd one did while the other did
not, there was a claim for the value of the slave freed, 19. 5 . 5 . pr., 5 .
4 19. 5 . 7 .
5 12. 1. 1 9 . p r . ; 12. 4 . 3. 3 ; 19. 5 . 5 . 2.
The wider questions as to the scope of this condietio
do not concern us. See Haymann, Schenkung unter Auflage, 125 sqq.
% h. t . 5 . 4 .
7 12. 4 . 3 . 3 .
6 12. 4 . 3. 3 , 5 . 4 .
10 12. 4 . 5 . 3.
9 Gradenwitz, Interp. 167.
He
remarks
that
the
clause
s
e
d
si
eligat,
etc.,
belongs
to the discus11 Gradenwitz, lor. cit.
sion in the next preceding passage.
13 C. 4. 6 . 6 .
la 19. 5 . 5. 2.
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the money was still due : nothing was said as to the personality of the
lnanumitterl.
The agreement was not always that he should be a civis. I n a
recorded caseZthe man was made a latin. The manumitter here was a
ciuis who had been a peregrine. Probably in such cases and in manumission inter vivos by libertini the slave was usually made a latin :
otherwise there would have been no mark of inferiority as there was
where the manumitter was a ciuis ingenuus.
If the freedom is carried out there can be of course no condiction of
the money3. But if the slave is not yet freed, and there has been no
breach, two texts tell us that there is a condictio ex poenitentia4. I t
has been urged by Gradenwitz, not without predecessors, but with new
and strong argument5, that this particular condictio is an invention of
the compilers. His view has been widely acceptede, and a t least so far
as the present case is concerned hardly admits of a doubt. The texts
themselves are so expressed as to make certain the fact that they are
altered in some way, and they are definitely contradicted on the point7.
It is not necessary to restate the arguments, or to enter on the wider
question, which does not concern us, as to the extent to which the
classical law admitted a ius poenitentiae.
It may be well to point out the essential differences between these
last three cases, which do not seem always to be distinguished with
sufficient clearness in current discussion. I n the first case-transfer
ut n~anumittatur-the transaction is expressly for that purpose and is
initiated by the dominus. I n the case of sale semi nummis the purpose
is not necessarily express, and the initiative is in the slave. So far as
appears the master receives a full price, and is merely a consenting
party, who does not stand to lose anything by the transaction. I n the
first case the manumission is not necessarily, or so far as the texts go,
normally, to take effect at once. I n sale suis nummis it is always so.
There is no suggestion in the second case of any right of withdrawala natural result of the fact that the initiative is in the slave, and no
jducia is imposed, or could be imposed, on the vendee. The various
differences of rule which have been treated in this chapter are all fairly
deducible from these differences.
1 45. 1. 104. A slave promised money for freedom, and when free promised it again: this
was good. It was not onerandue libertatis cawa, but merely deferred payment, 44. 5. 2 . 2.
There was an actio in factum against him if he refused to renew his promise, 4 . 3. 7 . 8;
C. 4 . 14. 3 . See post, p. 692.
Pius;rd, Textes,
Appendice.
8 12.1.19.pr.; 12.4.3.3.
" "

-
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Wradenwitz, Interp. loc. cit. See also Hayrnann, Freilassungspflicht, 57, who points out
the irrational character of the right.
ti See, however, Heck, 2 . S. S. 10. 1 1 9 ; Karlowa, R. R. Q. 2. 7 7 2 ; Naber, Mnemosyne,
22. 4x1
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In the third case the manumitter is the real owner of the slave.
No text speaks of a postponed manumission1 (i.e. manumission post
tempus) in this case, though there are cases in which the manumission
is to be intra tempus. The initiative may be from the slave or an
extranew: i t can hardly be from the dominus. There is no question of
Jiducia, but the money has been handed over for the express purposea.
1 In

C. 4. 57. 4 it may well be intra tempw.

a The case of fideicommissary liberty to a slave the property of the fiduciary, enforced by the

Sc. Iuncianum, ante, p. 613, somewhat resembles the present case. But that legislation rests on
the idea that the trust is itself an inchoate manumission (see, e.g., 40. 5. 17, 26.pr., 51. 3), on
the fiduciary nature of the transaction, and the sanctity of a testator's wishes. These considerations are not applicable in the present case.

CHAPTER XXVIII.
EFFECT ON QUESTIONS OF STATUS, OF LAPSE OF TIME,
DEATH, JUDICIAL DECISION.

INgeneral an owner can free, but no pact or agreement can make a
freeman a slave1, or endow a slave or libertinw with ingenuitas2,or make
an ingenuus a libertinus3. Acting as a slave will not make a free person
a slave4. An acknowledgment by a man that he is a slave, whether i t
be voluntary or compelled, does not make him one6, even if it be
formally made apud acta praesidh. Paul's language may confine this
rule to the case in which the admission was compelled by feare. But
in the later law this restriction has disappeared if i t ever existed, and i t
is most probable that Paul is merely giving an illustration of the
circumstances under which such a false admission is likely to be made.
I n what purport to be two enactments of Diocletian7, we are told
generally, that acknowledgment of slavery apud acta or by professio is
no bar. Similarly, whatever may have been the law under the old
system of the Census, a failure to make proper professio as a civis does
not cause enslavements. The fact that a free person has been sold as a
slave by his parents, or an apparent owner, or by the Fisc or by rebels
is no bar to his claim of freedomo. A similar statement is made in an
enactment of A.D. 293 as to one who, being under 20, allows himself to
be given as part of a doslo. The same rule is laid down in an enactment
of the following year without limit of age where the person sold was
not aware of his freedom". An enactment of Constantine12 provides
2 C. 7. 14. 8.
40. 12. 37; C. 7.16. 10.
40. 12. 37. Apparent exception under sc. Claudianum, ante, p. 412. Transactio might
have been expected to be on the same level as pact, but as to this see ost, p. 657.
C. 7. 14. 2. 6 : 7. 16. 20. 22 : 7. 16. 23. That the Flsc has t r e a b f a man as inter fan~iliam
$eck does not make him a slave, P. 5. 1. 3.
C. 7. 16. 6. 15. 23.
6 P. 5. 1. 4.
7 C. 7. 16. 24, 39.
8 h. t. 15.
g P . 5 . 1 . 1 ; C.Th.4.8.6(=C.S.46.16); C.Th.5.8.1; C.7.14.4; 7.16.1,5,12.
lo C. 7. 16. 16.
11 C. 7. 14. 14.
la C. Th. 4. 8. 6. As to the bearinn of these texts on the question of s h d g price in
fraudulent sale, ante, p. 432.
v
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that one sold under 20 is not barred, by afterwards acting as a slave,
from claiming his liberty. This text raises, however, a distinction not
elsewhere traceable. If a person who has actually been freed under 14
allows himself afterwards to be sold as a slave, this is no bar, for he
may reasonably have failed to understand the transaction of manumission. But if he was freed after puberty, he cannot be supposed not
to know that he is a freeman, and is barred apparently at once from
claiming his liberty. This rule is dropped in Justinian's Codei.
Just as these various faots go but a little way towards proof of
slavery, so facts of the same class but of contrary tendency weigh but
little in proof of liberty. The fact that a man has been allowed to hold
a public office does not exclude the possibility of his being a slave2.
Letters and acknowledgments of freedom, even from the person now
claiming him as a slave, are no bar to the claims. Proof that the father
is ingenuus is no proof that the child is, since the mother may have
been a slave4, and while the fact that the child was born after his
mother's manumission is evidence of his freedom, nothings can be
inferred from the fact that his brother is free.
There were, however, some cases in which what may be called
extraneous factors did affect a man's status. The most important are
the following.

A. Lapse of Time. I t seems fairly clear that in the time of
Justinian lapse of time in apparent slavery, even though for as much as
60 years, was no bar to a claim of liberty6. So far as the classical law
is known to 11s independently of the Corpus Iuris there is no trace of
any other rule. I t seems, however, from the interpretatio of an enactment in the Codex Theodosianus7, and from Theodore in the Scholia in
the Basilicas, that the lawyers who advised Alaric, and the postJustinianian lawyers, regarded the rule of longissimi temporispraescm&tio
of 30 or 40 years, laid down by Theodosius for all real and personal
actions" as being applicable to adsertiones libertatis. But no sign of
this appears in the Corpus Iurisio.
C. 7. 18. 3 ; 8. 46. 10. (Much of C. 7. 18. 3 is from C. Th. 4. 8. 6 as to disposal of the
apparent peculium.) To begin an action claiming a man as a slave does not affect his position,
C. 7 . 1 4 . 7. A man is inyenuus though born when his parents bore slave names to lead to the
belief that they were slaves, h. t . 10. Failure to receive the proper instruments, or loss of them,
affects only ease of proof, 4. 2. 8. 1 . C. 7. 16. 2 5 . ante p. 453. See for similar rules, C. 7. 14.
1 G 1 3 ; C. 7. 16. 18, 34. Proof thai relatives aie sla;es is not conclusive. See C. 4. 19. 22;
7. 16. 17, 28.
a C. 7. 16. 11, 38.
8 h. t . 41.
That the claimant has described the person claimed as a sister, or has lived on
terms of equality, is not proof of freedom unless it amounts to manumission, inter ainicos, C. 4.
19. 13; C. 7. 16. 20. Purchase by natuial father does not itself free, C. 7. 16. 29. To have
repaid the purchaser the price does not free the man purchased, h. t . 12. To prove that you
have contracted with the man whose heres now claims you is no answer, h . t . 18.
4 C. 4. 19. 10.
5 h. t . 17.
6 C. 7. 14. 6 ; 7. 16. 5. 1 ; 7. 22. 3.
7 C. Th. 4. 8. 6.
a Bas. Soh. 48. 24. 1.
Q C. 7. 39. 3, 4.
lo The rubric of C. 7. 22 is de longi tempon'spraescr?ptione quaepro libertate et non adversus
Zibertatem opponitur.
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There is more difficulty as to the acquisition of liberty by lapse of
time. Such a lapse was no protection if the liberty had begun in bad
faith, for instance, by fuga, which of course would have to be proved'.
But an enactment of A.D. 300, in Justinian's Code, lays down the
principle that long possession of liberty iusto initio is protected, and
gives the concrete rule based on favor libertatis, that 20 years' bona jide
possession of liberty sine interpellatione (i.e. not judicially disputed)
makes the man free and a ci&s2. I t may be noted that while the
abstract proposition a t the beginning of the enactment requires only
iustum initium, the rule stated in the actual case seems to require good
faith throughout the qualifying time. I t is probable that the law is
not quite in its original state. Another enactment of A.D. 491, which
may possibly be genuine provides that a man whose condition has not
been judicially disputed for 40 years, is free in any case3.
But though the law of Justinian's time is fairly clear, the texts
make some difficulty as to earlier law. An enactment of A.D. 3314,
which says that prescription does not protect children of a slave mother
and free father living in an equivocal quasi-free position with their
parents (precisely because i t is equivocal, has no iustzrrn initium, no gift
of substitute or money to the master, or other indication that they
were meant to be free) says, incidentally, that the period of prescription
for liberty was already fixed at 16 years, by a lex. This statute is not
extant, and there is no other trace of this term of 16 years. The way
in which the rule is stated does not indicate that it was ancient, and i t
is probable that, as Gothofredus6 suggests, the reference is to a lost
enactment of Constantine. He also suggests, tentatively, that it might
conceivably be the lex Aelia Sentia, basing this on the fact that the
rule that the Fisc could annul a gift of liberty for fraud, within 10
years, is stated in a book of Paul ad legem Aeliam Sentiam6. But
there is no probability that the lex dealt in any way with this sort of
question7.
Whether there was any rule on the matter in classical times may
be doubted. The law of usucapion clearly did not affect the matter,
nor is there any sign of, or probability in favour of, a praetorian form of
liberty protected by actiones utiless. On the whole it seems likely that
liberty could not be acquired by lapse of time in classical law.
2 h. t . 2.
C. 7. 22. 1.
C. 7. 39. 4. 2, the general rule of longissimi temporis praescriptio. It says iiothing of bona
Presumably iustum initium is really assumed.
Ad C. Th. 4. 8. 5.
4 C. Th. 4. 8. 7.
6 40. 9. 16. 3.
1 C. Th. 4. 8. 9 (393) says that those who have lived 20 years openly as free in the enjoyment
of some public post need no adsertor~y. But this is not prescription for liberty.
8 To suppose latinity is d~fficult: the case is not traceable in Justinian's Code (7. 6), and in
those cases in wh~chthe Praetor protected liberty, the voluntas domznz was the determining
factor, cp. Fr.Dos. 7.
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B. Lapse of time after a traceable manumission. A person who
has been freed is obviously prima facie free and a libertinus. I t is,
however, over and over again laid down that the mere fact of manumission does not bar a man from asserting that he is an ingenuusl.
But i t seems clear that, up to the time of Justinian, a manumissus
could not claim ingenuitas before the ordinary courts (i.e. those of the
Consul or Praeses), unless the whole hearing were concluded within
five years from the manumissiona. There were no exceptions from this
rule3, but if important things came to light (e.g. discovery of instruments
ingenuitutis), after the five years were over, it was always possible for
the man affected to go to the Emperor4. The language of the text
shews this to have been an extraordinary measure, but Justinian, regarding i t as the mere substitution of one tribunal for another, abolishes the
rule, and provides that ingenuitas can be claimed before the ordinary
courts, without any limit of time6.
From the other point of view, there is some difficulty in the rules.
I t is laid down that the heres cannot dispute his ancestor's manumissiona.
The scope of this rule is doubtful. The texts make i t clear that their
basis is the respect due from the heres to the voluntas domini, and they
seem to mean merely that the heres might not object on technical
grounds (or on account of fraus credito~um)to a manumission prima
facie valid and having the dead man's full and real assent. Probably
it did not prevent his opposing the claim of freedom, where the
manumission had been compelled by force7. The manumission itself
was no protection against a third party owner : he could still claim his
slaves. I t is clear, however, from the conclusion of the lex that there
was some prescriptive period which would protect such a slaves, but i t
is not easy to say whether this differed from the period in the case of
ordinary apparent liberty. Analogy suggests that in such a case the
liberty would be indisputable after five years, if the manumission proceeded from the owner. Rules suggesting this analogy are the following.
A man's status could not be disputed after five years from his deathlo.
If a will were upset by the querela more than five years from the death,
all liberties which had taken effect remained valid". Where a will was
upset by a son whose existence was not known to the testator, persons
freed by the will retained their liberty favore libertatis, if they had
remained in liberty for five years1! So, quite apart from questions of
death, where a judgment of ingenuitas was retracted for collusion within
l I n . l . 4 . l ; P . 6 . 1 . 2 ; C . 4 . 5 5 . 4 ;7 . 1 4 . 1 , 2 , 3 .
240.14.2.1;40.16.2.3.
6 C . 3. 22. 6 .
4 h. t . 2. 2 .
40. 14. 4 .
7 40. 9 . 17 ; cp. Fr.Dos. 7 .
6 40. 12. 31 ; C. 7 . 16. 7 .
8 C . 7 . 10. 7 . p r . There are penalties.
gC.7.10.7.2=C.Th.4.9.1.
11 6 . 2 . 9 ; ante, p. 568.
10 Post, p. 651.
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five years, the man was handed back to his old owner1. These last texts
shew signs of interpolation, and rather suggest that some such five-year
limit was developed by the compilers, for cases in which the manumission,
though by the dominus, was defective, but that there was no rule other
than the ordinary prescription where the manumitter was not the real

dominus.

C. Death. The mere fact of death does not put an end to questions
of status. They may not, indeed, be raised principaliter after the death,
i.e. where that is the substantial issue2. But that would be a rare case,
for i t is usually a t bottom a property question. Thus where goods which
were part of his estate are claimed as peculium, or the status of his or
her child is in question, the action may be brought notwithstanding
the death3.
But lapse of five years from the death produces much more effect.
The general rule of later law was that a man's status might not be
attacked after he had been dead five years4. Callistratus tells us that
this rule was first laid down by Nerva in an EdictS. Nerva's enactment
was probably a statement of a general principle which was supplemented by a senatusconsult referred to in several texts6. I t is clear
that the rule is classical, but its application involves the settlement of
details, and, for the most part, i t is not possible to state the exact origin
of each rule.
There are no exceptions from the general rule that a man's stat,us
may not be attacked more than five years after his death7. For the
application of the rule it is essential that the person in question was
in undisputed possession of the status a t the time of his death8. I t
may be necessary to enquire as to whether the status was in fact
undisputed at the death, and if the evidence leaves this doubtful, later
times may be looked ats. Apparently the prescription is not barred by
bringing proceedings within the time before a magistrate who has no
jurisdictionlo. However, if the man died in fuga, or latitans, he could
40. 12. 29. 1 ; post, p. 675.
2 C . 7 . 16. 13.
C . 7 . 16. 13, 25, Diocletian but the rule is older. Alexander decided that the question of a
man's status was not determink by his death, in an apparent status, but would be heard by the
iudex who was adjudicating on the property questions, C . 7 . 21. 3.
40. 15. 1. r , e t c .
5 h. t . 4 .
rescript of Claudius is immaterial to us here: it is to the effect that a financial
question must not prejudice one of status.
6 C . 7 . 21. 4 . p r . , 7 , 8 . Perhaps the same as an enactment of Hadrian also mentioned, D. 40.
15.
1 .9
-- . -.
7 40. 15. 1. pr:
h. t . 4 . The rule barred even incapaces and the Fisc, 40. 15. 1. pr., 2. 1 ;
C . 7 . 2 1 . 6 . pr.
proceeding must be begun but need not be ended within the time, C . 7 . 21.
4. 1. Cp. D . 40. 16. 2 . 3. The rule applied also to questions of ingenuitas and ciuitas, but not
to questions of patria potestas, C. 7. 21. 2, 5, etc. See also C . 7 . 21. 4 . pr., 7 and the rubrics of
D. 40. 15 and C. 7 . 2 1 .
C . 7. 21. 2 4 .
6 . pr., 7 . The rule applies where an action begun before the time is
elearls abandoded.
15. 2. 2.
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not be said to be living in undisputed possession of his status, and the
rule did not apply1.
I t is plain that a dead man's status is not likely to be disputed if he
is the only person concerned: i t is in connexion with his property and
successors that the question will arise. To defeat A's claim to certain
property, i t may suffice to shew that he claims it, e.g., as heres to X,
who was in fact a slave. It is this that really needs prevention.
Accordingly the rule is stated that even if the man has not been dead
for five years, his status cannot be called in question if such an enquiry
may affect the status of one who has been dead for that time. This is
an odd sort of half-way house. Hadrian provides that a living person's
status cannot be disputed if the enquiry will affect that of a person
who has been dead for five years2. Papinian declares the same rule:
the status of a father or mother dead more than five years cannot be
called in dispute, by raising a question as to that of a child3. Severus
and Caracalla also say that if X's patron has been dead for five years,
the status of X may not be attacked through that of the patron4. I n
A.D. 205 it was laid down that where X was made heres by B, his right
was not to be disputed by shewing that B's mother who had been dead
more than five years was in fact a slave6. The rule is then, not that the
status of these living people may not be disputed, but that, if i t is
disputed, evidence affecting the status of persons dead more than
five years will not be admitteda.
The rule applies only to attacks on status: there is nothing to
prevent evidence at any time that the status was better than had been
supposed. Marcian, Marcellus and Hermogenianus agree that evidence
may be brought a t any time to shew that a dead person was really
a libertina and not an ancilla7. It is noticeable that these three jurists
are very late: it is possible that the rule above stated had been couched
in such general terms as to cover, in the opinion of some writers, this
case alsoe.

D. Res ludicata. This topic will serve to introduce what is
essential to a comprehensive view of the topic of slavery, i.e. the
procedure in claims of liberty and in claims of a man, apparently free,
as a slave. Both types of proceeding are called causae liberales. They
C. 7. 21. 8.
40. 15. 1. 1, 2.
8 40. 15. 2.pi-.
6 C. 7. 21. 2.
The rule attributed to Claudius in 40. 15. 4 may conceivably be the same, but this would
give rise to great difficulties of date. More probably it has nothing to do with death, but deals
with the matter discussed post, p. 671.
7 40. 15. -.
1. 4. A.
Cases mightbccur in which the establishment of the fact that A, supposed to be a slave,
was really free, might involve the conclusion that another supposed to be free was really a
slave, e.g. where a mistake of identity had been made. How was this dealt with if both had
been dead five years 7 Probably both would be treated as having been free. Cp. 50. 17. 20.
4
6

c. 7. 21. 1.
--
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are civil suits1, and as is the case with all suits, their form underwent
historical changes, and had its own peculiar characteristics.
I t is clear that under the system of legis actio, the procedure in
such cases was by way of sacramntum. We learn from Gaius, that,
favore libertatis, in order not to be oppressive to adsertores, the sacranaentzcm in such cases was fixed a t 50 asses2. The dominant opinion is
that in causae liberales the vindiciae were always given secundum
libertatem, which would practically appear to mean that not only the
man whose status was in question was pro ternpore treated as free, but
also that the burden of p~oofwas with him who claimed him as a slave.
For though in sacramentum each side must claim and prove, the status
quo would i t seems be determining if neither proved his case3.
We are left in the dark as to the mode of trial under the system
which superseded that of legis actio. It is generally held that the trial
was by praeiudicium, a view which rests mainly on the fact that we
are expressly told that this was so in later law4. There is, however, no
direct evidence for this in earlier law. The opinion has in its favour
the fact that praeiudicia had no condemnatio, and under the formulary
system, when every action sounded in damages, a condemnation in such
a case seems out of place. Nevertheless Lene15 remarks that it is very
doubtful whether it was in fact a praeiudicium. He points out that
Gaius does not mention i t in speaking of praeiudin'a6. His main
illustration is an libertus sit, a very much less important affair. Further,
he points out that a praeiudicium as such is essentially a preliminary
matter affecting only indirectly the pecuniary interests of the parties.
But this is one which directly affects them. We know that i t was
occasionally called a vindicatio i n libertatena7. He admits the existence
of texts which declare it to be a praeiudiciums, and in relation to the
text in the Code9 he rejects as inadmissible the rendering of the word
praeiudicium as meaning "disadvantagelo," which would destroy the
force of this text. Even if these texts be accepted they would shew
only that the process was a praeiudicium in later law, after it had
become a cognitio, and, for Justinian's time, this is generally accepted.
Lenel has no substantial doubt but that in the case of a claim i n
servitutem i t was an ordinary vindication, resting his view on the fact
2 G . 4. 14.
C. Th. 2. 7. 3.
As to the general question, see Jobb6-Duval, Proce'dure Civile, 355 spq. The dominant
view on the immediate question rests on the accounts of the case of Virginia (D. 1. 2. 2. 24;
Livy, 3. 44 spq.; Diou. Hal. 11 ; Diodor. Sic. 12. 24). The accounts have been much debated
(Maschke, Der Freiheitsprozess, and earlier literature cited by him ; Lenel, Ed. Perp. (2)p. 367 ;
Schlossmann, Z. S. S. 13. 236 sqq., etc.). Perhaps no conclusion can safely be drawn from
narratives none of which is nearly contemporary, but Maschke seems to have shewn that it is
possible to doubt whether the rule went further than that vindiciae were secundum Iibertaten~if
the man mas i n Eibertale when the issue was raised.
6 Lenel, Ed. Perp. (2)pp. 367 spy.
41~>.4.6.13;
C.7.16.21.
7 10. 4. 12. wr.
6 G
... 4
-. 44
.
-.
8In.4.6.13;Theoph.adh.Z.;C.7.16.21.
9C.7.16.21.
'0 Sintenis, Otto and S c h i g , ad h. I . ; Wlassak, Z. S. S. 25. 395.
1
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that there exist several texts shewing that there was or might be an
actual condemnatiol. I t may be doubted whether the process wsas tried
by f o m u l a for any long time. I t became a cognitio very earlgz, a t
latest under Antoninus Pius. In the time of Cicero i t was still tried
by sacramenturn, and went before the decemviral court3. Mommsen
thinks on negative evidence4 (i.e. that Dio and Pomponius do not say
that they kept it, while they do record the fact in other matters)
that Augustus took away this jurisdiction from them. Cuq thinks5
that i t was transferred to the centumviri, which gives the same results,
since all centumviral causes were tried by leyis actio. Karlowa says
that the citations from Ulpian de oficio consulis leave no doubt that
the Consuls had jurisdiction perhaps concurrently with, perhaps in lieu
of, that of the Praetor6. He thinks the consilium sat and voted-hence
such rules as that of the lex Iunia Petronia, etc.'-and thats the Decernviri
had jurisdiction where an apparent civis was claimed as a slave, in other
cases either recuperatores or unus iudexa. Lenel considers the formulary
process to have continued as an admissible alternative to the cognitio,
and he cites texts in which the iudex appearsIo. It may be doubted
whether the iudex here is the old unus iudex or the magistrate's deputyll.
The view that the magistrate habitually appointed permanent deputies
to try particular types of case, especially outside Rome, probable in
itself, would harmonise these texts and those dealing with the closely
similar case of the quereEal2.
I n Justinian's time i t is of course a cognitio. I t is sometimes
described as a praeiudicium, but that means little under the system
of pleading then in operation, under which a condemnatio need not be
for money in any case. Perhaps the chief text means13 merely that it
might be an actio praeiudicialii, as i t certainly might, i.e. a matter to
be settled as a preliminary to some other issue, e.g. to a claim of a
hereditas14. But it is frequently brought p m ' n c i ~ a l i t e r when
~ ~ , i t is not
easy to see anything praeiudicialis about it.
the de facto position of the slave when the
We shall see1"1lat
question was raised, i.e. in libertate or in servitute, decided the burden of
1

7 . 7 . 4 , 6 ; 40. 12. 36. There seems no sufEcient reason for distinguishing the two cases.

A formula per sponsionem for a vindicatio in libertatem is simple. And see Lenel, op. c i t . p. 371.

See Girard, Manuel, 102, where the literature is cited.
Cicero, Pro Caecina, 33. 97 ; Mommsen, Staatsrecht ( 3 ) 2 . 1 . 605 ; D . P. R. 4 . 315.
Mommsen, Staatsr. (3) 2. 1. 608; D . P. R. 4 . 318.
Cuq, Instit. Jnrid. 2. 141.
There was a Praetor de liberalibw cauas from about A.D. 200.
7 40. 1. 24.
R. R. a . 2. 1108 sqq.
9 The references to recu eratores however, Suggest general competence : see Girard, Manuel,
1104, and Textes, 121. ~ l texts
e bommonly contemplate a plurality of judges, and this may
be one of the many precautions to secure a fair decision of so important a matter, 40. 1. 2 4 ;
Karlowa, loc. eit.
10 Lenel, Ed. Perp. (2) p. 372; D. 5. 3. 7 . 1 , 2 ; 40. 12. 8 . 1 , 2 , 9 . p r . , 23. 2, 42.
11 See 40. 12. 41, ivdex pui de libertate cognoscat.
la Girard, Manuel, loc. c i t .
1s In. 4 . 6. 13.
l 4 e.g., C. 3 . 31. 8 .
16 e . g . , 3 7 . 1 0 . 3 . 2 , 6 . 3 ; 4 3 . 2 9 . 3 . 7 ; 4 0 . 1 2 . 4 .
l6 Post, p. 660.
2

3
4
6
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proof. The fiict might be doubtful and there was an edictal machinery
for a preliminary enquiry on this point1. So far as can be gathered
from the Digest2 this was also a cognitio. Whether this was the case
in classical law cannot be said. As Wlassak says3, the question of
fact might have been referred to an arbiter by the magistrate who had
charge of the case.
The action has a good many preliminaries, a fact alluded to in the.
various texts which use the expression sollennibus ordinatis in this connexion4. The first point to note is that a person whose status is
doubtful cannot postulare i n iure, and tilerefore the action is brought, or
defended, on the part of the person concerned, by an adsertor libertatis.
This is expressed by the well-known rule that among the few cases in
which it was possible lege agere, alieno nornine, was that pro libertate5.
The adsertor was something 11kea procurator or cognitor, but under exceptional rules, solnewhat favourable to liberty. Thus it was no objection
to an adsertor that he was disqualified by turpitudo or the like from acting
as procurator, unless indeed the Praetor thought fit to reject him on
his own authority, as suspect6. If an adsertor abandoned the case, the
whole matter might be transferred to another, but if the one who
abandoned the case did i t without good reason, and in order to betray
the claimant, he would be dealt with extra ordinem7. There is an
obscure enactment in tlle Codex Theodosianus, which may mean that
if a second assertor presented himself when there was one already, he
was admitted to the suit, but was liable to a severe penalty in case of
failures. I t is plain, however, that in the later Empire there were
difficulties in procuring adsertores: Constantine legislated elaborately
on the matterg. He provided that if one in apparent liberty were
claimed as a slave and could find no adsertor, he was to be taken about
his province (circumductus) bearing a label, shewing that he needed an
adsertor. If he failed to get one he would be handed over to the
claimant. But if afterwards he could secure an adsertor, he could
renew his defence, retaining the advantage that the burden of proof was
on the other side. If a t that hearing judgment was in favour of the
alleged slave, he was entitled to claim, by way of compensation, a servus
mulctatitius, although if the slave were a woman and had a child during
the hearing, though his fate would be determined by the judgment,
she could not claim one for himlo. If the alleged slave died during the
a The chief text is 40. 12. 7 . 5.
Lenel, Ed. Perp. (2) p. 371.
4 C.7.16.11.15; C.7.19.5; C.8.44.18.
Wlassak. Z . S. S. 25. 395.
6 Fr. Vat. 324.
In. 4. 10: pr . G. 4 . 82.
An
adsertor
acting in bad faith was liable for
7 P. 5. 1. 5. gee also C. Th. 4. 8. 8 in n
Cahmnia on a high scale, for one-third of t f e ialue of the slave, G. 4 . 175.
C. Th. 4 . 8 . 8. So understood bv Gothofredus. But tuis part of the lex may refer to a
second claimant of the slave.
10 C. Th. 4 . 8 . 4 .
9 C. Th. 4 . 8 . 5 .
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hearing the case went on and the servus mulctatitius went to his heres.
If the claimant of the slave died, and his heres continued the suit,
there would be the same penalty, but not if he withdrew. If the
adsertor acted a t his own risk, guaranteeing return of the peculium in
case of failure, he was entitled to take security for the possible penalty'.
The text says that this circunzductio is a substitute for the idle nroclaI
-mation. I t m a y thus be assumed that until this time, if an adsertor
did not appear there was a proclamation in court. I t is probable that
the whole legislation is part of the protection of the weak against the
potentiores which is so marked a feature of legislation in the later
Empire2. The word proclamare appears in the Digest in the expression
proclamare in (or a d ) libertatem, the regular expression for the case
of one in servitute claiming
- liberty S.
To the rule requiring an adsertor in all cases an exception was
made in A.D. 393, by Theodosius, who provided that if a question of
status was raised against one who had been livinp
" i n libertate for 20
years, irrespective of bona M e origin of the condition (iustum initium4),
and had to the knowledge
- of the claimant held some public ofice without obiection during that time, he could defend his libertv without an
adsertorf Under iustinian the need for an adsertor was \holly swept
away. He provided that the person concerned might appear personally
and that if the claim was one ex libertate in serwitutem, he might appear
by procurator, though not in the other case. Under the new system,
the peculium and other property which may be affected by the result
is to be assigned to safe keeping by the iudex, a t least in the case of a
claim ex servitute. Those who can give a jdeiussor must do so, but if
the iudex is satisfied that this is impossible they must give a cautio
iuratoriaa. Before Justinian it is not clear what the law to securitv
--J
was. His enactment shews that he altered the law on the matter
and suggests also that the earlier rules were more severe than those
establisvhved by him. So far as peculium and similar matters were
concerned, his language seems to-imply that the adsertor had had to
give security for these in all cases. The same consideration would cover
the case of the man himself, which suggests that the same rule applied
there. It is true that the analogy of the ordinary real action suggests
that it was only where the adsertor was defendant that security needed

-

--

1 C. Th. 4. 8. 5.
See Monnier, N. R. H.24, pp. 62 s ~ p .
8 As to the history of this expression and the extent to which the form Proc. z n libertatem is
interpolated, see Gradenwitz, Interp. 101 ; Z. S. S . 14.118 ; Wlassak, Griinhut's Zeitsch. 19. 715.
Schlossmann, Z. S. S. 13. 225. Schl. thinks roclamatio was originally an appeal to thi
bystanders for an adsertor (see the story of d g i n i a , and the rules as to vindes in manus
iniectio) but that in the sources it is merely setting up his claim.
4 Ante, p. 649.
6 C. Th. 4. 8 . 9 . So explained by the interpretatio, but time and service may be alternatives:
if not it is not clear whether the service must have been throughout the time.
8 C. 7. 17, 1.
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to be given1, and so Wlassak holdsa. But the reason assigned by Gaius
for requiring security, i.e. that the defendant is in possession of the
disputed thing, applies in every case of adsertio libertatis, since, as we
know, the man was in all cases pro libero during the hearing, whether
the alleged dominus was plaintiff or defendant. Wlassak also considers
i t possible, though not proved, that no security was exacted if the man
was i n libertate voluntate domini, and he attaches to this hypothesis the
discussion in two texts, which are concerned with the question whether
in given circumstances a man can be said to be in libertate voluntate
domini. But it is not easy to see why the fact that the dominus, either
in error or out of kindness, had allowed the man to run loose, should have
deprived him of his right to exact security. Wlassak, however, seems
right in refusing to apply these texts to the hypothesis of an informal
manumission. They appear, however, to admit of another interpretation, elsewhere considereds.
Causae liberales were required-fawore
libertatG4-to go before
ntaiores iudices. I n the provinces this would be the Praeses6. The
Procurator Caesaris had no jurisdiction in such matters6.
A causa liberalis was not a fitting subject for arbitration, and if
one was submitted, ex compromisso, to an arbitrator, he would not be
compelled to issue a sententia7,and probably his decision if given would
be in no way binding. I t must be borne in mind that his decision
would not i n any case be a judgment: it might give a right to an
agreed poena, but it did not prevent the question from being again
raised8. The law as to the effect of a ty-ansactioon such a matter is not
quite clear. I n one text, a constitution of Diocletian, we are told that
no transactio between a dominus and his slave could be in any way
binding on the dominuso. On the other hand we are told that Anastasius provided that transactiones as to status should be good and should
not titubare, merely because they decided for slaverylo. Elsewhere
Diocletian had decided that pact could not make a slave free, nec his
qui transactioni non consenserunt quicquam praeidcare potestll. This
seems to be an allusion to a case in which a mother had, under a compromise, been admitted to be free, her children remaining slaves, or some
case of this kind1? Nothing in Diocletian's enactments13 suggests a
positive force in a transactio, but it would seem that a little later such
compromises were made, and were regarded as binding on the parties
1 Wlassak, Z. S. S. 26. 400.
Post, p. 661.
6 C. 3. 3. 2 ; 7. 14. 1, 9 ; 7. 16. 11, 15.
4. 8. 32. 7.
C. 3. 22. 2. Whether the rule of 315 requiring cases in which the Fiac was concerned to go
before the Rationabilis a ~ ~ l i to
e dcausae liberales is not clear (C. 3. 26. 5 ) . The older rules of
Hadrian and Marcus Atifelins requiring fiscal officers to be present (49. 14. 3. 9, 7) are unnecessarv in that case. but in the Dieest thev mav be anachronisms.
7 4.
32. 7.
8-4. 8. 29, 30; P. 5. 58. 1,etc.
Q C.2.4.13; cp.h.t.26.
10 C. 2. 4. 43.
11 C . 7 . 1 4 . 8 ; o p . C . 2 . 4 . 2 6 .
13 C. 2. 4. 26.
1s C . 2 . 4 . 1 3 , 2 6 ; C . 7 . 1 4 . 8 .

1

G . 4. 89, 96.

4
6
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so far a t least as the result was in favour of liberty. The practical
outcome of the enactment of Anastasiusl seems to be that a Cransactio
would now be valid, to the extent of preventing the owner from claiming
the man as a slave, or in the convene case, of preventing the man from
claiming liberty against that defendant or claimant, but not beyond2.
There is no sign that the rule was carefblly worked out: i t does not
appear in ;he Institutes or Digest, and in the Basilica where the matter
is discussed? the rule is made out that transactio is effective, after lit&
contestatio in the c a u s a , but not before.
Causae lzberales might be tried and decided on privileged days, not
open for ordinary litigation4. If the claim was one e libwtate in seruitutem i t must be tried a t the domicil of the alleged slave6. If i t was
e servitute i t would be a t the domicil of the alleged d o n ~ i n u s ~ .
Under the system of leg& actio the person in question was of
necessity present, and the adsertio appears to involve his presence in
any case7. The machinery by which it was compelled is not very clear.
The interdict qusm Eiberum was not available because this assumes
freedom, and to decide i t would prejudge the causa liberalise. We are
told that the actio ad exhibendurn was available to one who wished
vindicare in l i b e r t a t e m s , but i t is not easy to see the pecuniary interest
neededlO. There is no need for compulsion where the man himself is
raising the question. The Institutes mention an interdictum exhibit o r i u m l l , for the production of one, cuiz~sde libertate a g i t u r . I t is not
mentioned by Gaius from whom the next interdict mentioned, libertum
cui patronus operas indicere v e l ~ t ' ~seems
,
to be taken. Lenel does not
appear to think that the Edict coutained such an interdict. I t may be
a late introduction, perhaps alternative to actio ad e x h i b e n d u m , perhaps
designed to meet the objection that an adsertor had not the pecuniary
interest, which, according to the Digest, the actio ad exhibendum
required 13.
At least after Constantine, the case could be continued and decided
in the absence of one party". Justinian's enactment abolishing adsertores provided that if the alleged slave failed to appear for a year after
summons by the claimant, judgment should go against himlJ. But
there is nothing to shew, apart from this, that action could ever have
been begun in his absence.
8 Heimbach, 1 . 726.
a See ante, p. 647.
2.4.43.
6 C. 3 . 2.2. 3.
2.12. 3.1.
h. t . 4. One dolo malo i n libertate is treated for this purpose as i n seruitute, h . t . 1.
Justinian seems to contemplate a double jurisdiction by providing that one who having begun
suit in one jurisdiction starts another elsewhere, forfeits any right in the man, C. 7. 17. 1. 3 .
The text suggests that one is brought ex divali iussione in what would irot otherwise be 8
7 Varro, de 1.1. 6 . 6 4 ; cp. Accarlas, PrBcis, § 797.
competent jurisdiction.
10 h. t . 13.
9 19. 4 . 12. pr.
8 43. 29. 3 . 7 .
13 10. 4. 13.
l a G . 4 . 162.
11 In. 4 . 15. 1 .
14 4 0 . 1 2 . 2 7 . 2 ; C. 7 . 1 6 . 4 , 4 0 . Presumably of the man himself, though he is not a party.
C . 7 . 17. 1.

1 C.

4
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Subject to the possibility of being already barred by res i w l i c a t a l
anyone interested in the matter may raise the question of a man's
tatu us. The normal case is that of one claiming to own him, but a
usufructuary may bring the actiona. I t is presumably barred to one
who may not postulare in i u r e , and a freedman canuot bring i t against
his patron, but, apart from these cases, exclusions do not seem to be
numerous. A pupil can bring it against his t u t o r 3 , but not tutores and
curatores against their former wards. A husband can dispute the status
of his liberta whom he has married4, as, indeed, a manumitter could in
general prove his manumission invalids.
On the other side the natural person to move is the alleged slave
himself, and he can choose his adsertor freely. But, though he is not
inclined to move, others may do so on his behalf, even against his will.
Thus we learn that if he assents to the slavery to annoy his relatives, his
parents may bring a causa l i b e r a l i s , whether there is potestas or not. So
children can for their parents, and even cognates can, for the slur extends
to them. S o too can 'natural' relatives, e . g . the parents of a freedmane.
I n general the right applies to all n e c e s s a r i a e , i . e . related or connected
people'. If the person concerned is mad or i n f a n s , not only relatives,
but other people, may proceeds. A patron has an interest in the freedom
of his libertus either on the ground of succession or on that of o p e r a e ,
and can thus bring a causa liberalis on his accounts. The man's consent
is immateriallo, and thus the patron may do i t even where the man
himself has sold himself into slavery", though not, presumably, where
the man himself would be barred. I t must be added that, if there are
several relatives or patrons claiming to act, the Praetor must choose the
most suitable12.
We shall have to deal later with cases in which the causa liberalis
may have to be postponed owing to the existence of other questions
with which i t is connected. But Ulpian tells us that there are constitutions which provide for postponement, if necessaryIa, even where it
stands alone, and that Hadrian provided that there might be such
postponement in the case of an i m p u b e s , if his interests required it, but
not if he was sufficiently defended14.
Post, pp. 667 sq
a 40. 12. 8 , 9 . = l i t e r law, perhaps not in classical, pledge creditor, h . t . 8. 2 .
1

4 40.1'2.39.23; P . 5 . 1 . 8 , 9 .
8 C . 7 . 16. 35.
6 The status of one made limenarcha may be attacked by the appointing authority, C. 7.
16. 38.
Even a parent who has sold the child may afterwards proceed, C. 7 . 1 6 . 1 .
6 40. 12. 1-3.
1 Dirksen. Mauuale. 8.0. necessaricls. If there is no one else. female relatives or a wife may
proceed, 40. 12. 3. 2.
8 h. t . 6 . A miles may proceed for necessan'ae ersonae ( h . t . 3. 1 ) .
10
7 . 16. 19.
11 40. 12. 4 .
9 40. 1 2 . 3 . 3 , 5 . pr., 12. 5.
18 37. 10. 3. 2.
'2 h . t . 5 . 1 .
Augustus provides
14 h. 1. 5. He attributes a similar rule to Divi Fratres, 40. 12. 27. r
that where mother and child are claiming before diflerent judges the moti&'s case must be tried
first. Hadrian says it must be so tried in any case unless they are taken together, 40. 12. 23. 2 .
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Whether the claim is ex libertate or ex servitute the action is
essentially the same, but in the former case the man is defendant, while
in the latter he is plaintiff and is thus under the burden of proof1.
Upon this matter very precise rules are laid down. If the alleged slave
was in servitute or dolo malo in libertate at the time the issue was raised,
the claim is ex servitute and the burden of proof is on him2. If his de
facto status is uncertain, the edict provides that there shall be an
enquiry whether he was in servitute or in libertate, and if the
latter, then whether i t was or was not dolo malo. If i t was, he is treated
as in servitute3. There was evidently a good deal of discussion as to
what was being in libertate sine dolo malo. Julian cited by Ulpian4
lays down the simple rule that one who thinks he is free and acts as if
he were free satisfies the rule. Varus is cited as making what purports
to be a modification, but is in fact no more than a fuller statement.
He says that even if the man thinks he is a freeman, so long as he acts
as a fugitivus and hides, he is not sine dolo malo : indeed one who acts
pro fugitivo acts pro servo, and in fact is not in libertate a t all. Gaius
adds5 what seems to mean that if he fled so as to hide from his master,
and then in his distant place acted pro libero he is still pro fugitivo and
a t any rate not in libertate sine dolo malo. I t follows, as Ulpian says, that
a freeman may be dolo malo in libertate,and a slave may be so sine dolo
maloe. I n fact, anyone who without fraud lived in liberty, and, with or
without good reason, thought himself free, was bonajde in libertate and
had the commoda possessoris7,i.e. is not under the burden of proofs. But
just as a man might be in libertate mala jide, so he might be in servitute
malafide. Two texts which leave something to be desired on the point
of clearness seem, when fairly read, to mean that if one bona jide in
libertate were about to be claimed as a slave, and the intending claimant,
as a preliminary, seized the man and kept him in confinement, this
would not settle the burden of proof, but that if it were substantially
a claim ex libertate, i-c would still be so: the claimant by this act
of brigandage would not have acquired to himself the position of
defendant9.
2 22. 3. 14; 40. 12. 7. 5.
1 C.4.19.15; C.7.16.5.2.
3 Ib. Apparently the burden of proof that he was i n lzbertate was on him, 40. 12. 41. pr.
Proof that it was dolo malo would be on the other side. I t does not seem certain that the words
dolo malo were actually in the Edict. This would make the enquiry in C. 7.16. 21 unlikely, and
Ulpian seems to find it necessary to explain that i n libertate means i n libertate sine dolo malo,
40. 12. 10. But he may be explaining only his own words. As to the mode of trial of this
preliminary issue, see ante, p. 655.
6 h. t. 11.
4 40.12. 10.
He gives illustrations. An infant really free but stolen was bona $de i n
6 h. t. 12. pr.
aervitute. Not knowing his freedom he ran away and hid: he a a s d o b malo i n Libertate. One
brought up as free, or freed under a false will which he thought good, or by one who was not
his dominus, is i n lzbertate sine dolo malo, 40. 12. 12. 1, 2.
7 40. 12. 12. 3.
h. t . 4. The critical date is that at which application is first made to the court.
9 22. 3. 20; C. 4. 19. 15.
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It is, however, nowhere said that a man could not be in libertate &m
dolo malo, except in the cases laid down in the foregoing texts1. Two
texts which have never been conclusively explained2,discuss the question
whether a particular man can be said to have been in libertate voluntate
domini. I t has been shewn by Wlassak that they cannot be applied to
the question whether there has been an informal manumission, since
there is no evidence of any animus manumittendi. He applies them to
another hypothesis, elsewhere considereds, but i t may be suggested that
their application is, possibly, to our present topic. They give perfectly
good sense if they are understood as resting on the view, which mag well
have been held by some jurists, that a man was in libevtate sine dolo
malo, if he was in that position voluntate domini. The fact that in one
of the cases the event under discussion happens after the ordinatio litis,
is not material. If a man who had not been in libertute became so sine
dolo malo after ordinatio litis, the only effect would be, if the classical
law as to security was, as we have supposed4, to shift the burden of
proof, a matter involving no change in the rnechauism6.
Caracalla provided that there could be no proclamation in libertatem
until proper accounts had been rendered as to past administrations, so
that from his time onward this must be regarded as another preliminary
to the action.
The completion of the organisation of the case brings another and
very important rule into play. As soon as the lis is ordinata, the man
ceases to be in servitute if he was so before, and is treated pending the
hearing as liberi loco or pro libero7. The origin of this rule is doubtful.
It is sometimes said to be based on the rule of the XI1 Tables that
vindiciae were to be secundzim libertatem, and the fact that the rule is
treated by Gaius as merely traditional-volgo dicitue-which shews
that it is not edictal. does not shew that it is not based on the XI1
Tables, since in any case i t is a mere evolution from the supposed rule
and not itself an express provision. I t must be noted that its scope is
less than that of the older rule: i t has no relation to the question
of proof. A person claiming ex smitute is pro libero, but must prove
his case9.
The rule applies from the moment when the lis is ordinata or inchoatu
or coepta14 The exact point of time meant by these expressions is
1 No text gives any other case, but in the illustration in 40. 12. 12. 1 it is difilcult to see why
a point is made of the concealment if the state of mind was decisive.
a 40.12.24.3,28.
8 Wlassak, Z. S. 5.26.391 aqq. Ante, p.657. See Buckland, N. R. H.
32. 235.
4 Ante, p. 657.
I t does not appear that the question of dolus malua or not could be disposed of by oath,
though this is d o w e d where a libertanus is claiming ingenuitcur, C. 4. 1. 6. In C. 4. 19. 20 the
effect is considered of the presence or absence of invtrumenta cmptionis.
6 40. 12. 34.
1 4 . 6 . 12; 40.12.24. r . , 3 , 2 5 . 2 ; C.7.16.14.
8 40. 1'2. 25. 2.
9 See, however, f i s c & e , op. cit. 34.
lo 4. 6. 12 ; 40. 12. 24. pr., 25. 2 ; 43. 16. 1. 21.
J
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nowhere indicated'. Karlowa thinks the cause is ordinata a t the
moment a t which the distribution of parts is determineda. Cujas thinks
i t is a t the absolute beginning3, but the expression ordinata seems to
imply that some matters have already been arranged4.
The effect of this quasi-liberty is indicated in many texts. Thus a
tutor can be appointed to the person in question, and the appointment
will be valid or not, according as he is judged free or not5. H e may
not be put to the torture on the question of his liberty8. He may have
actions even against his alleged dominus, lest they be barred by death
or lapse of time7, Servius holding that in all actiones annuae-the only
ones in which in his day the point would have been material-time
began to run from the moment the lis was ordinatas. This must presumably apply only where it is ex smitute, and thus the rule forms
some support to the view that the ordinatio is the distribution of parts.
If he wishes to sue a third person, we are told that the question whether
the lis is ordinata or not is immaterial, lest any person liable to action
have the power to postpone such action by getting someone to raise a
question of status. Any judgment will be valid or void according to the
result of the cawaQ. The main argument of this text is not very clear.
This last rule seems to refer to the case of one claimed e libertate, while
as we have seen the primary rule itself can hardly have any bearing
except on the case of a claimant ex sentitute.
The rule is, or may be, somewhat different if it is sought to make
him defendant in an action. We are told that if the dominus (i.e. the
other party to the causa) wishes to sue him in any personal action, the
action will proceed to litis contestatio, but the hearing will be suspended
till after judgment in the causa liberalis, according to the event of which
the iudicium will proceed or be uselesslo. So if a third party wishes to
charge him with theft or damnum, he must give security se iudicio sisti
lest he should be in a better position than one whose status was not in
dispute, but the hearing must be postponed to avoid prejudicing the causa
liberalis". So, if his alleged dominus is charged with firturn committed
by him, and he proclamat in libertatem, the trial is postponed so that it
1 See as to lis inchoata, Fr. Vat. 263; Cons. 6. 8. 9 ; see Roby, R. P. L. 2. 402. It is clear
that this expression sometimes means lis contestata.
3 Karlowa, B. R. G . 2. 1112.
Cujas, Observ. IS. 23.
4 See the language of 40. 12. 24. 2. It does not seem probable that the time is that of
litis contestatto, at whatever time in the proceedings that occurred, as to whlch see Qirard,
Manuel, 1004.

26.5.17.

6 48. 18. 10. 6. If one liable to torture on any matter claims to be free, Hadrian rules that
this must be settled before torture, h. t . 12.
'I40. 12 24. pr.
h. t . 24. 1.
g h. I. 2.
He may have procuratora in business or litigation and may be a procurator, 3. 3.

33.
--.-1.
<

10 40. 12. 24. 3. The text remarks that this does not prejudice the c a w a liberalis, and the
man is not i n labertate voluntate donri~i,ante, p. 660.
11 40. 12. 24. 4.
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may be transkrred to him if he is really free, and the actio iudicati may
go against him1. So an interdict uncle vi brought against him, while he is
proclaiming, can result in a judgment of restitution after he is declared
free2. The difference of rule may be only apparent, since the main text
dealing with action by the man does not say that it is to be fought out
before judgment in the caw%and emphasises the importance of getting
it a s far as litis contestutioa.
But the rule that he is pro l&ero has limitations. Thus a person
whose status is in question may not eater any militia, whichever way
the claim is made4. If a person claiming ea a:m'tute does so become a
miles, he will be expelled, and as the text says he is to be treated like
other slaves5 he is presumably liable to capitai punishment if he proves
to be a slave8. Our text adds that a miles calumnia petitus in semitutem is not expelled, but reDinetur in oastrist As it would be impossible
to say whether there was calumnia, till the causa was decided, the rule
deducible from the texts would seem to be that a man claimed e libertate
was not expelled from a militia unless and until declared a slave, but
that no such person could become a miles pending the causa.
The law as to his relation with his master presents some difficulty.
Gaius tells us that he still acquires to his master if he really is a slave.
H e adds a doubt for the case of possession, since he is not now possessed
by the dominus, but disposes of it with the remark that there is no
more difficulty in this caee than in that of a fugitivus, by whom his
master can certainly acquire possession7. It may, however, be remembered that a fugitivus is still possessed, and though this doctrine was
disputed, and rests mainly on the authority of Nervaflius, a Proculian8,
it is certainly held by Cassius and Julians, leaders of the school to which
Gaius belongs. Paul discusses the matter in two textslO,the cowlusious
of which are that in a claim ex sleruitute, where there is no suggestion
that the man was in libertate before the issue was raised, the domincs
continues to possess the man unless he is declared free. So also if he
has run away, but has been away for so short a time or in such a manner
that he has not before his capture established himself in libertate. But
if he has definitely attained the position of apparent freedom, and on
capture, or without capture, raises, or is ready to raise, the question of
status, the master no longer possesses him. I t is clear that for Paul the
decisive point is the definite and express repudiation of the master's
authority. This is more than is involved in fuga or even in acting pro
1
1
8

a d . See &so 9.4. 42. pr. ; Koschbker, R m e h t i o indicii, 320.
43. 16. 1. 21.
40. 12. 24. r Nothing is said as to actions i n mm, in which, as to claims e libertate, the

risk must have teen the same.

49. 16. 8.
10 49. 2. 3. 10; 49.3.16.1.

4

' 40. 12. 25. 2.

6

8

40. 12. 29. pr.
Ante, p. 270.

6
9

49. 16. 11.

41.1. 1. 14.
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libero, and we have seen that even in that case many jurists thought
the master lost possession1. Paul does not actually consider whether
possession could be acquired through such a man: probably it could
where the master still possessed, and could not where he did nota.
I t is clear that there were disputes. Traces of these are left in the
case of an acquisition which required iussum, where that iussum was
given and disobeyed. Justinian discusses the case in which X, claiming
freedom from A, is instituted by B. A orders him to enter but he
refuses. A cannot treat him as his slave : he is pro libero. Can any
penalty or pressure be imposed? Justinian tells us there had been
much doubt on this matter and he decides it by what he calls a subtle
distinction. If in the institution the man was described as the slave of
A, he can be made to enter and in that case whatever the issue of the
causa liberalis he will get no benefit and incur no risk. If he was
instituted as a freeman he will not be compelled to enter, whether the
causa liberalis were e libertate or e semritute; the hereditas will await
the issue, and he will enter a t his master's iussum or, if he likes, on his
own account, according to the results. I n the first case the decision
may result in an acquisition by A through a slave in whom he had no
right or possession.
The issue affects only the parties, and thus does not decide the
status of anyone else. Thus if a woman's status is being tried, the
decision of it will not determine the status of her children born before
the hearing. But Constantine enacted that if a child were born to her
during the causa, it should have the same fate as the mother, i.e. its
status would be governed by the decision in her case4.
Though the person whose status is in question should die pendmte lite,
other matters may ultimately be affected by the decision. Thus he may
have made a will, or the man who bought him may have a claim for
eviction against' the vendor. Accordingly the ahertor is bound to go
on with the case, and in Justinian's law, adsertores being abolished, the
buyer can take up his claim, and require the vendor to prove the
slavery9
The lex Iunia Petronia provided (A.D. 19) that if the iudices were
equally divided the judgment must be in favour of liberty, though in
other cases of equality it would be for the defence6. There were also
1 Ante, pp. 270 s q a , where we have already considered the ahifting views held on this point,
s o critical for any eory of possession. Paul's texts may represent uncertain views. See
Koschaker, Tranalatio Iudicii, 220.
a The master may be in other position8 than that of owner, a point material in all them
questions of acquisition.
8 C . 6 . 30. 21.
C.Th.4.8.4=C.7.16.42; cp.C.7.16.17.1.
6 C . 7 . 1 7 . 2 ; 7 . 2 1 . 3. Burden of proof on vendor, in conformity with the rule where a &ve
bought claims liberty, C . 8. 44. 21.
640.1.24.pr.;42.1.38.t)r.
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many constitutions directing them to decide in favour of liberty if the
evidence seemed equal1.
If the judgment is against the slave it will be simply eum servum
essea. But if it is in his favour the form of the proceeding affects the
judgment. If he is defendant, and the plaintiff fails to prove his case,
the judgment is eum servum (Agerii) non esse, i.e. that he is not the
slave of the plaintiff. If the person claiming liberty is the plaintiff, the
judgment will be eum liberum or (ingenuunr) esse, which besides that it
bars the defendant, puts the plaintiff into the position of one bona Jide in
libertate3. A result of this distinction is stated in a text which says
that if the person claimed desires to take the burden of proof on himself
he is to be allowed to do so ; the point being that, if successf~il,he will
get a more satisfactory judgment'. I n one text we are told that if judgment goes in favour of the alleged slave because the claimant of him
does not attend, the effect is to bar the claimant, but in no case to make
the man an ingenuus. Ulpian thinks indeed the wiser course in such a
case is to give the man his choice of a postponement, or a hearing there
and then. If he chooses the latter and wins, the judgment will be eum
servum (Agerii) non esse but not ingenuum esse. This can injure no one
but the absent claimant. If, however, the man is claiming ez servitute,
there should be an adjournment, to avoid a judgment eum ingenuum
esse, unless, as Hadrian is reported as saying, there is some special
reason, and a very clear case5.
If the dominus wins he need not accept damages, but may take away
the slave6,and conversely, damages to the slave, in lieu of liberty, are
inconceivable, since they will not go to him, and, moreover, liberty is
not capable of estimation in money7. But the pleadings may entitle
him to an actio iniuriarum, or calumniae. To found such a claim the
attack on his status must have been unjustified and improbus, i.e. made
in knowledge that it was unfounded. Paul tells us that those trying
such cases (in his day they were cognitiones) might punish calumnia
with exiles. I t was immaterial which way the action was brought9. I t
was iniuria to call a freeman a slave l o : a fortioli, if, when called on to
support the allegation, the person so speaking failed to do sol1.
1 40. 1. 24. 1. Paul cites Pomponius as saying that if one audex takes refuge in a rem non
liprere, the others, agreeing, can give judgment, since m any case the majority decide, 42. 1 . 36.
As to the irdices, ante, p. 654.
a C . 8. 44. 18.
8 h. t. 2 1 ; C . 7 . 1 9 . 5 , 6 ; C . 9 . 35. 10. His proof must shew how he is free and thus may
shew his ingenritas,post, pp. 6 7 2 s q .
40. 12. 39. pr. ; P. 5 . 1 . 6 . As to absence of a party, ante, p. 658.
1 6 0 . 1 7 . 176. 1 .
6 h . t. 36.
6 40. 12. 27. 1 .
9 47. 1 0 . 1 1 . 9 , 1 2 .
8 P . 5 . 1 . 7 ; D.40.12.39.1; 47.10.12; C.7.16.31.
10 h. t . 1 . 2.
l1 C . 9. 35. 10. But a buyer continuing to oppose the claim in order that he may recover the
eviction penalty, which he might not be able to get if he let the case go by default, Was not
liable ex iniuria, 40. 12. 2 6 ; 47. 10. 12.

Causae Liberales
The alleged slave on getting judgment will be able to recover any
property which the soi-disant dominus has detained'. There may obviously be difficnlties as to what this amounts to. I n general one would
suppose he would in any case take all but what his holder could claim
to have acquired as a bonae jidei possessor of him. But there is a dark
text credited to Paul, which says that a certain senatusconsultunt
provides that he shall keep only those things which in domo cuiusque
intulisset. I t is not clear whether this means brought in with him or
took away with him2. Tbe statement looks f k e a rule of thumb way of
avoiding the difficult questions which might arise. Taken in conjunction
with the cognate rules we have already considered3, the text, if it is to
be taken as genuine, seems to imply that where possession of a slave
ended by a causa liberalis, the traditional rules as to acquisition were
set aside. But as to what the rule really was we have no information
beyond this meagre text4.
The rights created would not necessarily be all on that side. The
late master might well have claims against the quasi-slave for damage
done to him in various ways. Gaius and Ulpian tell us that an actio in
factum lay against the man for damnum done by him while bona jide
possessed by his putative master, the former expressly limiting the action
to the case of doltis malus" Lenel holds6, on account of the remark
of Gaius7 that the existence of the limit certum est, that the limitation
to damage done dolo malo was not in the Edict. He seems indeed to
think the limitation non-existent in classical law, since the illustration
given by Ulpian is certainly not one of damnuwt dolo datum8. But this
seems to be an interpolation : i t purports to be a case of damnum to the
possessor and is in fact nothing of the kind. And it speaks of the holder
as bona jde dominus, which hardly looks genuine. There is no such
remedy for furtum, perhaps because the possessor, being noxally liable
for him, for theft, cannot have an action for theft by himg. For this
purpose the holder is pro domino. The limitation to the case of dolus
may mean no more than that the special remedy was aimed at misconduct.
Paul tells uslo that in the actual causa liberalis the iudex may cast
the man in damages for theft or damnum, and there is no limitation to
dolus. He is speaking of a cognitio and in all probability of wrongs
done pending the causa. There is no difficulty in the claim for furtum
here as the possession has ceased. It does not seem that under the
formulary system the iudex would have had the same powerll.
1 C. 7. 16. 31.
a 40.12.3%. The words in domo cuiusque intulissent are commonly taken to mean brought
into the master's house, and to express the ordinary rule as to acquisitions ex re or oMs.
8 Ante, p. 664.
4 Seepost, p. 674.
6 40. 12. 12. 6,13.
8 Ed. Perp. (2)§ 181.
1 40. 12. 15.
8 40.12. la. 6.
9 Ante, p. 107.
10 40. 12.41.
l1 See Qiuard, Manuel, 705.
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I n addition to any claim against the man who has recovered his
freedom, the putative owner may, as we have seen, have an eviction
claim against his vendor, if he continues the causa to judgment1. If,
however, the judgment is in his favour, he can in an appropriate case
proceed for calumnia against the adsertor or any other person who set
up the claim on behalf of the slave2.
There are other results, outside the field of obligatio. There is a
general rule that any person who attacks a testator's status forfeits any
benefit under his wills. On the same principle, a patron of full age who
claims his libertus as a slave has no bonorum possessio contra tabulas4,
and one who so claims the libertus of his father cannot claim, unde
liberi patroni or contra tabulas5. If the attack was begun before the
patron was 25 the penal consequence does not result, whether i t was he
or his tutor or his curator who made it6. It does not result if the claim
is abandoned before judgment, or if, where a judgment is actually gained,
wrongly, in the patron's favour, he learns the truth and allows the
apparent slave to go free-in libertah morari. Even where the patron
is excluded, his children not in potestas are not affected, at least after a
rescript of Divi Fratresl. Most of these texts are expressed of the
patroni flius, the comnlonest case, but the rule is equally applicable to
the patron himself. I t is edictal and thus does not directly affect civil
law rights of succession, but they are no doubt sufficiently provided for
under the general rule above stated, laid down in, or in connexion with,
the lex Papia Poppaea.
The effect of the judgment on the man's status has already been
incidentally considered, but i t is necessary to examine i t more in detail.
( a ) Where the judgment is in favour of the man whose status is
attacked. The main rule is that the judgment finally bars that particular claimant : he cannot proceed again8, and there is no restitutio i n
integrum, or rescission even on the ground of minorityg. There may of
course be an appeal, and as the court which tries the case is the highest,
the appeal is to the Auditoriumlo. We have already considered the case in
which the judgment is rescinded after five years". One text, of Macerl',
tells us that if my libertus is adjudicated the slave of another, me inter-

c.s. 44. 18,21,25.

a G . 4.175.
34. 9.9. 1. The rule applies only where the claim is e libertate. The other is unlikely,
Ulp. 20.11; D. 28. 1. 14, 15.
4 38. 2. 14.pr.
6 h. t . 9,so where the claim is of a share or of any right involveg s!avery, h. t . 16. 1,where
the claim is e libertate, h. 1. pr. It does not apply where the clalm 1s merely to secure the
eviction penalty, h. t . 30.
8 C. 7. 16. 4,27.
7 h. t. 16. 2-4.
6 h. t . 14.1.2.
10 C. 2. 30. 4 ; 7. 16. 4.
9 4. 3. 24; C. 2. 30. 4.
11 40. 12. 29. 1 ; ante, p. 650. A man who has won in a causa liberali~brings a claim against
his late claimant. The defence is raised that he is the slave of a third party. There can be no
causa liberalis between these aarties. but the iudee in the action will look into the matter, C. 7.
n to l h by the alleged owner.
19. 4. There is of course nothing t ~ ' ~ r e v e ;
12 4'2. 1. 63.

Causae Liberales
this if he could always do so, since there is no reason to suppose the
decree more binding than a judgment. But i t is quite intelligible on
the view here adopted I t must, however, be admitted that it does not
express the same law as that Cicero is discussing : i t is necessary to the
present contention to suppose that his principle was superseded by
express legislation, providing for exceptionally careful trial.
There might be more than one claimant. I t is clear that persons
claiming lesser rights, such as usufruct or pledge, can raise a causa
liberalis, although some one is already doing so as owner1. I n such a
case both claims are sent to the same iudex, and it is immaterial whether
the lesser right is claimed through the same owner or another2. If
claimants of usufruct and ownership are acting together and one is
absent, Gaius doubts whether the case ought to proceed, since the one
present may be injured by the carelessness or collusion of the other.
He, or more probably Tribonian, settles the point by saying that one
case will go on without prejudice to the other, and, if the other claimant
appears soon enough, the same iudelc will hear them both, unless the
litigant who appears late has some objection to that iudex on the
ground, e.g., of enmity3. So where two are ciainling common ownership
a senatusconsult provides that they shall ordinarily go to the same
iudex. But if two claim separately, each i n solidum, this is not necessary,
since there is not the same danger of a conflicting decision4.
If there are two claimants of a common ownership and, for some cause,
their cases are not tried together, it may happen that one loses and the
other wins. What is the result ? Gaius asks the question if the victory
of one ought to benefit the other, and says that, if you hold that i t does,
then the defeated one call sue again, meeting the exceptio rei iudicatae
by a replicatio. If i t does not benefit him, to whom does the share
g o ? Does all go to the one who gained the action? Does part vest
in the opposite party to the suit ? I s i t a res nullius? Gaius
appears to think i t all vests in the winners, the reason assigned being
that a man cannot be pro parte free. I n form, Gaius is merely
settling the question what is to happen if we reject the view that it
may go to the loser. It is to be presumed that he does reject this view,
though he does not exactly say so6. Julian discusses a similar case7: that
of two separate claimants pro parte, and opposing judgments. The text
remarks that the best plan is eo usque cogi iudices donec consentiant, but
i t does not appear how or by whom this is to be done. If it proves
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40. 12. 8. pr.
a h . t. 8. 2. The claims might be hostile.
4 h. t . 8. 1, 9. 1.
h. t. 9. pr.
h. t . 9. 2, he will have an actio cltilis to recover it.
40. 12. 9. 2. Ulpian gives a like decision in the aomewhat similar case of a free man
selling himself to two men, one of whom knows of the fraud (h. t. 7. 3), but here the loser is a
1 40. la. 30.
wrongdoer.
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impossible, Sabinus Cassius and Julian agree that all goes to the
winner, since it is absurd to talk of a man being half free. The possibility of the loser benefiting by the judgment is not considered. The
text adds that, favore libertatis, the man is to be free, paying a fair proportion of his value to the winner. Mommsen thinks this last remark is
Julian's, but the contrast between this and the earlier part of the text,
and the nature of the rule itself strongly suggest the hand of Tribonian.
The remark in the beginning of the text that the iudices, who have
already given judgment, are to have pressure put on them, donec consentiant, may be from the same source.
The question of liberty might be entangled or combined with some
other question. We have already had occasion to advert to the general
rule as to pecuniary causes, not connected with hereditas : they are to
be suspended so as not to prejudice the causa liberalis1. If by chance
such a case has been tried first it must not be allowed to produce any
pejudicial effect2. The rule is illustrated in many texts, of which the
majority are in one title of the Code. Where A has a complaint against
B, who alleges that A is a slave, the Prlteses decides the causa liberalis
first, and then, if the man is declared free, proceeds with the other
matter8. An accusation is made against a woman. I t is claimed, but
disputed, that she is an ingenua. The causa liberalis must be brought
first, in order that i t may be known how she should be punished4. A
causa liberalis is pending : the alleged dominus seizes sonlething said to
belong to the man claimed as a slave. I t is clear that the causa niust
be tried before the furtum, and if i t is e servitute, no rule is necessary.
But if it is e libertate, he must give the thing back, security being given
rem salvarn fore. If no security can be obtained, the thing must be
given to a sequester till the decision, an allowance being made, if necessary, out of it, for the man's expenses. If i t was stolen before any
question of status was raised and, a decision being given that the taker
is bound to return it, he raises the question of status to avoid doing
so, he will have to restore i t without any security6.
On the same principle, if a hereditas is claimed, the question of the
testator's status, if raised, must be settled first6, though an interdict for
the production of his will may issue meanwhile, as this can have no
prejudicing effect7. Where a man is claiming an inheritance, and his
claim is disputed on the allegation that he is a slave, but his freedom is
1 Laid

down as a general rule by Claudius, 40. 15. 4.
8 C. 7. 19. 1.
4 h. t. 3. Other illustrations shew that it wM immaterial whether the causa is first set up
and the other issue raised before it is decided, or the question of status is raised as a reply to a
claim: in both cases the cawa must be decided first. See, e.g., C. 7. 19. 5, 6 ; C. 9. 35. 10;
D. 40.12. 24. 4 ; 9. 4. 42.pr. These last are noxal muses: as to certain questioes of procedure
herein, ante, p. 108.
1 43. 5 . 1 . 7.
G C. 3. 31. 8.
C. 7. 19. ?,$fin.
a C. 7 . 16. 2.
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not claimed under that will, the causa liberalis must be tried, and the
will may not be used as evidence that he is free1. A similar rule is laid
down in the Code, but the text goes on to say that if a claim for a
hereditas is pending, and the defence is raised that the plaintiff is really
a slave, a causa liberalis is to be set on foot. But, it seems, the action
for the hereditas is to proceed and if judgment is now given for him in
that action, he need prove no more in the causa liberalis. The point
seems to be that as he is really in libertate the burden of proof is not on
him. The text is obscurea and it may mean that the court will decide
the issue of status incidentallys.
Where the liberty is claimed under the will, new rules apply. The
validity of the will must be decided first: this is provided by senatusconsult, to avoid prejudicing that question by the decision of the causa
liberalis. Thus if the testator has been killed the causa liberalis will
not be decided till the cause of death has been investigated5. Of course,
yes iudicata on a point arising out of the will will not affect the
libertys. Trajan provides that a causa liberalis must be postponed till
a pending querela is decided7, but Pius lays it down that there need
be no postponement to await a querela. He enacts that where a man,
freed and instituted by will, has his status disputed, and is in de facto
possession of the hereditas, he can refuse to meet the liberalis cazcsa
on the ground that he is prepared to meet, first, claims affecting the
validity of the will. This, says Pius, is because the other side can at
once hasten matters by bringing the querela. But, if he is not in
possession, a reasonable time must be allowed him in which to bring the
hereditatis petitio, and if he does not, the causa liberalis will proceed*.
The matter might be further complicated by the Carbonian edict.
If the claimant is alleged to be a supposititious child, and in fact a
slave, the Carbonian edict requires the whole matter to be postponed
till he is pubes. But this has nothing to do with the causa liberalis:
it would be equally true if he were not alleged to be a slaves.

that no such claim could in any case be made, after a lapse of five yeam
from a traceable manumission1. Such cases would normally arise in
connexion with property questions, and, apparently, they were always
tried by praeiudicium2. Suetonius speaks of a recuperatory procedures,
but probably the reference to recuperatores was made only when, as in
the case he records, the claim was e latinitate. The earliest traceable
case of one is of Nero's time, where the forced nature of the transaction
suggests a cognitio'. Gaius speaks, however, of a formula6, and Justinian
uses language with the same implicationa. But it is clear from the
language of Diocletian, who directed it to be tried without any deputy,
by the Praeses, that this was already a possible mode of trial7. I t was of
less social importance than a causa liberalis and thus, though there is
no evidence about arbitration, it is clear that it might be decided by
iusiurandum 8. Though a pact coald not give ingenuitas, it is clear that
a transactio would bind the patron to regard the man as an ingenuus,
though it would not bind any other persong. We have seen that
ingenuitas could not be disputed after a man's deathlo, though the
question might be raised to shew that an apparent libertinus was really
an ingenuusll. Conversely, one who had allowed himself to be sold and
had afterwards been freed could not claim ingenuitasI2. I n the case of
unwillingness, of the part,y directly affected, to proceed, others might act
and if, a decision having been given
for him as in a causa Ziberali~'~,
against him, he declined to appeal, his paterfamilias might do so, within
the proper time, as if it had been his own caseI4. The burden of proof,
says Ulpian, is on him if he is claiming e libertinitate, and on the
claimant if it is ex ingenuitate, but if he wishes to take the burden of
proof in order to obtain a more favourable judgment, he is to be permitted
to do sol5. Elsewhere he tells us that if the man admits being a libertus,
but alleges that he is a libertus of another person, the ordinary praeiudicium will be given whichever party asks for it, and that in such a
case the burden of proof is always on the patronla. There seems little

Claims of Ingenuitas e libertinitate are not within our real subject,
but they are so closely connected with it, and so similar in principle, that
it may be well to say a word or two about them. We have already seen

Ante, p. 650.
40. 14. 6. Based on the Edict, In. 4. 6.13. See Lenel, Ed. Perp. (2) 5 141.
4 Tao.Ann.13.27; D . 1 2 . 4 . 3 . 5 .
Suetonms.. Vesp.
- 3.
6 In. 4. 6. 13.
5 G. 4. 44.
8 C. 4. 1. 6.
7C.3.3.2;,cp.C.4.1.6;7.14.6.
9 C. 7.14. 8.
10 40. 15, 1. 3. At least after a p r o n u n t i d o of ingenuitas.
11 h. 1. 4.
12 40.12.40. Mommsen. The case might be tried in absence of a party, duly summoned,
but in case of absence beyond seas there might be nine months delay to allow of his appearance,
C.7.16.40; C . T h . 2 . 7 . 3 = C . 3 . 1 1 . 7 .
I 4 49. 4. 2. 2.
18 40. 12. 3. 3.
16 22. 3. 14. As to amount of proof, we are told that i n s t y m n t a and argumenta are to be
used, as sol; testes non suficiunt, C. '4. 20. 2. This rule, whlch may have applied to cauaae
liberales, has many possible meanings which are discussed at great len th by the early commentators (see Haenel, Diss. Domm. 406). No doubt here as in cawae fberales, lost instrunznta
would sutfice, C . 4. 19.20. The loss would be proved by soli testes. Probably the rule means
no more than that the oath of his friends that he was i n g e n w would not suffim.
16 40.14.6.

5. 3. 7. 2, Pius. Probably declaratory.
a C. 7. 19. 2. It may be corrupt.
Gaius tells us (40. 12. 25. pr.) that if a legatum optionis is left to a man who is claiming
liberty, aliunde, the same rule applies as if it were a hereditas. The question is whether he can
be compelled to exercise the optio. We have already discussed the doubt and Justinian's
solution in the case of hereditas (ante, p. 664) ; the rule is to apply here, mutatis mutandis.
4 5. 3. 7 . p r .
5 40. 12. 7 . 4.
6 Thus where ss action claiming a legacy has been lost, this is immaterial in the causa
liberalis, as res inter alios acta, 44. 2. 1 ; C. 7 . 16. 2 ; cp. C. 7. 19. 2.
1 5. 3. 7. pr.
0 h. 1. 1.
9 37. 10. 3. 11, 6. 3. We have already seen that in any case the trial may, for cause shewn,
be postponed to puberty, 37. 10. 3. 11 ; ante, p. 659.
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reason for the exception if the claim is e libertinitate, which perhaps it
would rarely be.
Pending the hearing he is in the position in which he apparently
was when the issue was raised1. The judgment will be ingenuum esse
or non esse libertum Auli Agerii, according as he or the claimant had
the burden of proof2. There was a right of appeals: apart from this
there is no evidence of any right or need of rehearing"
As between
the parties it was a res iudicata, and pro veritate however falses. And
thus in the case of Paris where the judgment was glaringly false and
compelled by the Emperor, he could recover what he had paid to secure
his manumission6.
I t is clear that property relations would need adjustment. Paul and
Pomponius tell7 us that the successful claimant of ingenuitas could keep
what he had acquired unless it was ex re mctnumisso~is,but must return
what was ex re, together with gifts from him, and of course what had
been taken without his consent. Both of them are commenting on the
words of a senatusconsult which dealt with the matter, shortly stated elsewhere as enacting that quae de dorno manumissoris habent ibi ~elinquant,
words which there too are explained as covering even legacies by the
late owner to the libertus as suchu. A rule of this kind was necessary,
in view of the fact that all that such apparent liberti acquired was their
own, while their position in their supposed patron's household gave them
opportunities of acquisition through him, and in matters which really
concerned him, somewhat to his detriment, and such as they certainly
would not have enjoyed as ingenui. The rule is not, here, open to any
such objection as that which can be made to it as applied to claims of
ingenuitas ex servitute9.
These claims of liberty and ingenuitas were of course mere nullities
if there was no iustus contradictor, i.e. the other side made no genuine
claim to be patron or dominuslo. But, apart from this there was obvious
room for collusion, and there were severe rules dealing with this possibility. In one text we are told that where a slave committed stuprum.
with his do&na, and was by her collusion, with a pretence of captivity,
declared free and ingenuus,this was void". And Gaius says that anyone
who proved that a causa liberalis had been gone through collusively,
and the man declared free, had a right, by a senatusconsult of Domitian's
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time, to claim the slave1. In the case of claims of ingenuitas e l i b d i nitate texts are more numerous. A senatusconsulturn Ninnianum provided penalties for such collusion, and a reward for the detectors.
Marcus Aurelius seems to have legislated freely on the matter. H e
provides that collusion as to ingenuitas can be shewn a t any time
within five years from the judgmentJ: the quinquennium being confinuum, but not running till the person whose collusion is in question is
pubes, as, otherwise, since he could postpone the case, the proceeding
might be rendered impossible. I t is enough that it be begun within
the five years4, and time does not run to bar the real patron, if the
original decree was given without his knowledge, alio agente6. The
collusion may be shewn even by an extraneus, if he is a person who is
qualified postulare pro aliou, and if several come together to shew
collusion there must be an enquiry to see which is the proper person on
grounds of mores, age, and interest7. We are told by Hermogenianus
that a judgment in favour of ingenuitas can be retracted for collusion
only onceu. This remark may mean that it can be attacked only onceD,
but this is open to the objection that it would provide a way to new
collusion. As the same judgment could hardly be retracted twice, it is
possible that the meaning may be, that if, after a decree has been
"retracted " for collusion, the claim of ingenuitas is set up again, and
the decision repeated, there can now be no further attack on the ground
of collusion10.
When the judgment is retracted, the detector becomes patroun, and
the original patron loses all patronal rightsla. The man becomes a
libertinus again, but only from the decisionIs, for this is not an appeal,
and the res iudicata is pro veritate till rescinded. He loses the ius anuli
aurei, if he had it before the collusive decree14.
The normal case is of course of one patron and we hear little of
the more complex case. Papinian, however, discusses the case of one
declared ingenuus by the collusion of one of his patrons, the collusion
being detected by another. He decides that the alleged ingenuus loses
the ius anuli aurei, and certain alimenta due to him from a third
patron18, and it may be presumed that for the future two parts of the
iura patronatus vest in the detector.

2 22. 3. 14.
C. 7. 14. 5 does not s p e d of rehearing.
6 12. 4. 3 . 5 ; Tao. Ann. 13. 27.
8 C 7 14.1
o
p li66. It is quite possible that the whole allusion to slavery in 40. 12. 32 is inter-

C. 4 . 5 5 . 4 .

4

polated. It may be added that a libertinus who l08?s his case does not lose his position as s
libertinus,C. 7 . 1 4 . 1 3 , and it is an rniuria to attack rngenuitas without reason, h . t. 5 .
11 C. 7. 2 0 . 1 .
10 h. t. 1.

1 6 . 1 . Ninnianum? C . 7 . 20. 2.
40. 10. 2 ; 40. 16. 2 . p r .
40. 14. 1 , 5 .
h. t . 5 . 1 .
Otto and Schilling, ad h. 1.
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c. 7 . 2 0 . 2 .
40. 16. 2 . 1 - 4 .
40. 16. 2 . 4 .
h. 1 . ~ 7 .

Death of the man affected ends the matter, 40.15. 1. 3.
11 2. 4 . 8. 1.
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CHAPTER XXIX.
EFFECT AFTER MANUNISSION OF EVENTS DURING SLAVERY.
NATURALIS OBLIOATIO.

TEE rules affecting this matter are of gradual development: they
are, in the main, a result of three principles, not wholly consistent with
each other, and are themselves modified by the increasing recognition
of the individuality of the slave. The three principles are :
1. Noxa caput sequitur, a rule applied to delictsi.
2. I n matter of contract, the slave naturaliter obligat et obligatur?
3. The slave on manumission becomes a new man (and on reenslavement, another man again8). The change is analogous to capitis
deminutio, but it does not amount to this, as a slave has no caput.
Servile caput nullum ius habet, ideo nee minui potest4: servus manumissus
cap& non minuitur, quia nullum c a p t habet6.
Sos far as concerns delicts to the slave, there is not much to be said.
The only one which can well be conceived is iniuria, and we are told,
emphatically, that he can have no remedy for that after manumission7.
A theft of the man, or damnunz to him, is a delict against his dominus,
with whom the right of action remains, notwithstanding manumission
of the slaves. If the slave stolen or injured were instituted and freed
by his dominus, he would presumably acquire these rights of action
as he did others. This is implied by two texts which deal with an
exceptional caseg. We are told by Ulpian, Marcian and Marcellus that
if a slave who has been injured is instituted by his dominus, with
liberty, and then dies, his heres will have no actio Aqnilia. Marcian
gives as the reason the fact that the case is now in a position in which
the right of action could not possibly have arisen. Marcellus cites
from Sabinus the reason that the heres could not have an action which
2 44. 7 . 14.
pp. 106 sqq.
6 In. 1. 16. 4.
4. 5 . 3. 1.
As to servile cognation, ante, pp. 76 sqq.
47. 10. 30. pr. As to delicts to the peculium, ante, p. 194.
47. 2. 4 6 . p ~ . So of damnum to the man, 9 . 2. 15. 1.

1 Ante,
4

6
7
6

8

46. 3. 98. 8.

9

9 . 2 . 16. 1-16, 36. 1.

would not have been available to the deceased. The reasons are the
same : a man cannot have or transmit an action for his own death.
The reasoning implies that he would have had an action for injury
short of death, or for theft. There may be actions for injury to1, or theft
of1, a freeman. There is thus no reason why the instituted slave should
not inherit the action. The text of Marcellus goes on to say that if
the slave instituted after injury, who died, had had a coheres, the
coheres would have had the action3.
The law as to the liability after manumission for a delict committed
against a third person without the master's authority presents little
dificulty. The general rule iu that a slave who commits such a delict
is liable, personally, and remains so, by virtue of the rule, noxa caput
sequitur, after he is freed. As Ulpian says, semi ex delicto obligantur
et si manumittantur obligati ren,anent4. The word remanent shews that
i t is the same obligation: there is here no question of a naturalis
obligatio distinct from the obligatio civilis, and surviving the manumission. I t may be remembered that capite minuti were still liable for
their delicts? But though he may thus be liable for furtum, he is
not liable as a fur manifstus, even though he is found with the thing,
for though it is the beginning of his liability to action, it is not the
beginning of the thefta. The rule applies not only to what are expressly
called delicta, but to anything which created a noxal obligation. Thus
it applies to cases of dolus7 and opus novums. Here, as elsewhere, the
liability for dolus depends on the absence of another remedy. Where
a libertus contracted in fraudem patroni with a certain slave, and the
slave was afterwards freed, the remedy was not against him but against
the libertus, he being the person whose fraud is contemplated in the
actio Favianag. Pernicelo, while he recognises that the liability of a slave
for a delict committed under iussum existed in the republic, considers
that his liability in the same way for what he did without iussum, was
an introduction of Labeo. This way of putting the matter seems to be
due to his thesis of the gradual recognition of the capacity of a slave
independently of his master. But this view has no a ~riom'~robability.
I t does not really make any less demand on recognition of the slave's
individuality, which, for that matter, was already so fully recognised
1 h.

t. 1 3 . p r .

Q. 2. 36. 1. Pro arte, see the Gloss.

47. 2 . 14. 13 38. 1 .
9 . 4. 24 ; 44.' 7 . 1 4 ; G. 4. 7 7 ; P. 2. 31. 8.
for furtum, C. 4 . 1 4 . 4 ; D.13.1.15 ; 47.2.44.2,65 ;
2

4

4. 5 . 2 . 3. ~ i a b i i t yafter man-ission
Damnum. 9 . 2. 48 :, 'nost.-D.
- . * 6W.
-a 47. 2. 7 . p r .
7 16. 3. 21.
43. 24. 14. An owner, misled by hia slave as to the latter's qualities, sold him. The
buyer freed him. The fre.edman is liable de dolo, unless the fraud was such, and so connected
with the sale, as to avold ~ t4.. 3. 7 . pr. One entitled to freedom who allowed himself to be
to a aonajide buyer was liable when freed to the actio i nfactum, ante, p. 433; D. 40.5.10- 2. One
who prostituted an ancilla peculiaris could be noted after he was free, 3. 2 . 4 . 3 .
10 Perniw, Labeo, 1. 119.
38.5.1.24; cp.4.3.1.8-5.
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in criminal and religious law1, that, long before Labeo, nothing new was
involved in a recognition of his personal capacity for delict. btoreover
liability for what was done mero motu corresponded to a much greater
need. I n the other case, there was always, after the manumission, the
liability of the master, and he would prove, in most cases, the better
defendant : in this case the master would absolutely destroy any chance
of compensation to the injured person by freeing the slave, if the man's
liability were not recognised. And, as we have seen, this manumission
need involve no loss to him : he could agree for a payment. The texts
on which Pernice mainly rests his view do not really support it. That
of Alfenus2, which is a little confused, and deals with both crime and
civil injury, hints a t no difference of principle, and says quamvis
domini iussu servua piraticam fecisset, iudicium in eum post Eibertatem
reddi oportet. This implies clearly that the liability was more obvious
if there had been no iussurn by the dominus. The text of Ulpiana
in which Labeo is cited as having laid it down that a man is
liable after manumission for iniuria committed iussu domini, argues
that he has committed a noxa, that noxa caput sequitur, and that he
ought not to obey his master in everything, i.e. that obedience to izcssum
is not necessarily a defence. Here the rule that noxa caput sequitur,
eve11 to freedom, is treated as a standing rule, and liability for what
is done without iwsum regarded as the more obvious. What Labeo
laid down, perhaps for the first time, was that atrox iniuria was one of
those things in which it was no excuse to the manumissus to plead his
master's authorisation or command.
I n one case there is a special praetorian remedy, an actio annulis
in factum, for twofold damages, i.e. where a slave, freed by the will,
deals in any way with the estate so as to lessen what will come to the
heres4. The reason for the existence of this remedy is that he has not
committed furturns, since the act must have been after the death of
the dominw and before any entry6. As he will be free a t the moment
of entry the heres will be able to do nothing to him, unless indeed he
so "contrects" after the aditio, as to make himself guilty of furtum7. It
is essential that he has been guilty of dolus or a t least of culpa Eatas.
I n strictness the action is available only if there is an immediate gift of
liberty8; it is, however, immaterial whether it is direct or fideicommissary,
since it is clearly laid down by M. Aurelius and others that a simple
fideicommissary gift is not to be delayed on merely pecuniary groundslo. .

Thus the action ought not to be available at all in cases of conditional
manumission, and so the law is laid down by Gaius and Ulpianl. But
elsewhere both Ulpian and a writer as early as Labeo2lay it down that,
even in the case of conditional liberty, the action is available if the
liberty supervenes very soon after the wrong was done.
A wholly different rule applies where the delict was committed
against the slave's master. Here the dominus can bring no action
against the slave after he is free3: in such a case noxa non sequitur4.
If a slave stole from one of common owners the same rule was applied :
there was no noxal actions. On the other hand i t must be noted that
in all these cases, if the man, after he was free, dealt with the thing
he had stolen from his master, the ordinary liabilities for furturn arosea.
The basis of this rule excluding action where the wrongdoer is or
becomes the property of the injured person is not very clear. I n most
texts it is made to rest on the fact that there can be no iudicium
between a man and his own slave7,and on the consideration that one
who can punish has no need to take legal proceedingss, and the reason
for its non-existence after alienation is put on the ground : neque actio
quae non fuit ab initio nata oriri potest8. Mandry observes that these
merely formal grounds would have been set aside if there had been no
deeper reason. He concludes that it rests on the complete absence
of legal effect in a delict, between master and slave, expressed in some
texts by the statement that there is no obligation a t a11l0. This might
well be the basis of the Proculian distinction, since in the case of delicts
to one who afterwards became dominus there certainly was an obligation
to begin with. But this itself rnay be said to be little more than a
formal ground, for the lawyers saw no difficulty in finding an obligatio,
where there was a peculium, even to give an indemnification for delictl1,
so far as the pecu1iu.m would go. There was, however, no need to extend
the conception: to have given an actio in the present case would have
satisfied no economic necessity1*,and as it would have involved giving
a noxal action against an alienee, it might have caused great injustice
and abuse.
Fresh considerations arise if the master was in any way privy to the
action of the slave he has siuce freed IS. There is a general rule or maxim

1 Ante, pp. 73,91.
4 47. 4. 1.pr.

7 h. t . 1. 1;
8 h. t . 1. 2, 8. The action is available only in absence of any other remedy (h. t. 1. 16), bat
covers all kids of ininn to the interest of the herur. details h. t. 1. 10-15.
0 h . t . 1. 3.
10 47. 4.1. 7
. An to the arbitration mentioned in the text: ante, p. 630.
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a h. t . 1. 3,4;h. t . 3. See also ante, p. 255.
47. 2. 17. 1 ; G. 4. 78 ; C. 4. 14. 6. There seem to have been disputes.
C. 3. 41. 1. A rescript of Severus mentioned by Ulpian (4.4. 11. pr.) must have been
declaratory. The school dispute as to the case of acquisition of the wrongdoer by the injured
party after the fact shews that the main rule was older, 47. 2. 18; G . 4. 78; In. 4. 8. 6 ;
ante, p. 107.
64.4.11.pr.; 47.2.17.1.
6 47. 2. 62. pr.; ante, pp. 107, 374.
7 See Mandrv. Familieneiiterrecht. 1. 354 roo.
8 47. 2. 11.~;: ; 47. 4. 1
: 1 ; see Mandry, lo;: cit.
10 e.g. G. 4. 78.
9 Mandry o
cit. 1. 358.
l1 Ante, p(. &3.
19 As to the case of a duty to free, an&,p. 520.
Ante, pp. 114 sqq.
1 47. 4. 1. 3,2.
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several times expressed that as a slave is bound to obey his master, he
is not liable for what he has done under orders, though his master is'.
But the exact limits of this exemption are not easily made out. It is
probable that the law changed from time t'o time. The rule in crime
may not have been in all respects the same as that in delict. The
master's privity may in a given case have been something less than
actual command. The act done may have been so serious as not to
allow the excuse of obedience to the dominus. These factors are combined in the texts dealing with the matter.
Notwithstanding some loose language of Celsus, cited and corrected
by Ulpian, it is fairly clear that we need consider nothing short of actual
command : the master, sciens, qui non prohibuit, is personally liable but
in no way excuses the slavez.
The rule as recorded by Alfenus Varus a t the end of the republic
was that a slave is not excused by the order of his master in anything
in the nature of a facinus. So, later, Paul8 says that a slave must not
obey his master in facinoribus, and Ulpian says4 that slaves are excused
for obeying their masters in matters quae non habent atrocitatem. But
as to the exact position of the line between atrocia and trivial things
it is not easy to be precise" Ulpian quotes Labeo as holding that
iniuria, iussu domini, rendered the slave liable after liberty-noxa caput
sequitur6. I t is probable that Labeo was speaking of atrox iniuria.
Conversely Ulpian agrees with Celsus that command of the master
excuses the slave for wrongs under the lee Aquilia'. Perhaps the
true inference is that the distinction between facinora and lesser
matters was not clearly defined a t any time, and there was a tendency
to narrow the exemptions.
The remedies against the master and the slave are alternative, and
thus if the master is sued, the freedman is released, not it would seem
ipso iure, but by an exceptzo rei iudicatues. We have already considered the case of freedom supervening while a noxal action against
the master is pending : the action was transferred, but there is, as we
saw, much controversy as to the form of the transferlo. The matter
of delict may be left with the remark that obedience to a tutor or
curator is on the same level as obedience to a dominus".
l e . g . 9 . 4 . 2 . 1 ; 35.2.13; 50.17.169.p~.
9 . 4. 2. 1 : h . t . 5 . 6 . As to distinction between scimu and iubens. ante. D. 114.
8 25. 2 . 21.'1.
'
4 43. 24.11. 7 = 50. 17.167. pr.
'
6 Alfenus gives as facinom (44. 7 . 20), piracy, homicide, furtum, and vis, if there was
mabficium in it, not a mere squabble in a c aim of right.
6 47.10.17.7.
7 9 . 4 . 2. 1.
8 See Pernice, Labeo, 1.118, and an dry,
. op.
. cit. 1 . 383; D. 9 . 2 . 3 7 . pr. and 60. 17. 169. pr.
are too general.
9 47. 8 . 3 ; cp. 47. 2. 84. 1 .
It is not obvious why he should be released at all. Ordinarily
where two are liable for a delict, judgment against one does not release the other. 9 . 2 . 11. 2 .
10 Ante, p. 108. See Koschaker, Translatio iudicii, pp. 199 sqq.
11 43. 24. 11. 7 = 50. 17. 157. pr.
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The very similar rules in criminal law have already been considered1 :
all that need be said here is that if a criminal slave is freed and
afterwards condemned, he is punished as he would have been had he
been still a slave2.
I n relation to acquisition of property there is not much to be said,
inasmuch as these transactions are, usually, so to speak, instantaneous.
Acquisitions during slavery go to the master, even though ex peculiari
causa. Those after liberty go to the man himself: the transition from
slavery to freedom does not affect the matter, though there might be
difficulties of fact as to the capacity in which the freedman received
the res. Mutatis mutandis, the same is true of alienations. There are,
however, a few exceptional cases. We know that a slave's possession in
re peculiari is the master's3. If, however, he continues to possess secretly
after he is free, his peculium not having been given to him, and his
master subsequently gets the thing back, there is no accessio possessionum4. He is another man6,and his possession is not dependent on,
but adverse to, his master. The question arises whether if a slave
acquires a res in good faith for the peculium, and is in process of
usucapting it, and is freed and retains it secretly, he can complete the
usucapion. If he receives an acquisition ex re peculiari, after he is
freed without peculium, he does not usucapt : the initium possessionis
was not in good faith6. Probably the decision would be the same in
our present case, for it is only on freedom that he himself acquires
possession : the earlier possession was his master's.
I t is in connexion with wills that the most important questions
arise in this matter. I t is clear that a n alienus servus instituted and
freed during the testator's life can acquire the hereditas for himself7.
The same rule applies to legacies and fideicommissas. The extension
of the principle to cover changes of status after the death and before
entry, or dies cedens, is due to the desire to avoid intestacy. Its extension to legacies in the same case with no special reason is an instance
of a common practice which we have already observed. The general
rule here laid down is illustrated by some complex casesB. There were
two heredes. A slave was left to one of them and money to the slave.
The slave was freed vivo testatore. He acquires the whole legacy,
although it might appear that the gift ought to have been valid only as

9

A

S Ante, p. 200.
1 48. 19. 1. 1.
6 41. 4 . 7 . 2.
6 46. 3 . 98. 8 .
2.189 ; Ulp. 22. 1 2 , 1 3 ; In. 2 . 1 4 . 1 .
30. 114. 1 0 ; 36. 2. 5 . 7 ; Ulp. 24. 23. The fact that he is a new man is disregarded: the
will operates only on death, being ambulatory till then.
9 A is instituted and substituted.
He enters, is enslaved and, later, freed. He can still
take under the substitution, 28. 6. 43. 3 . A legacy is left, in annos singulos, to a slave. If he is
freed he still acquires: the gift cedes every year, 36. 2. 12. 2. A slave is legated and freed inter
vavos. A later codicil gives a legacy to him: it is good, 30. 91. 5. A slave is left to T and
money to the slave: there may be a valid fc. to give the money to the man when free, 3 0 . 9 1 . 4 .

Ante, p. 94.

' 4 1 . 2 . 13. 8 .
7 Q.

.
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to half, inasmuch as i t was, as to half, a legacy to the heres, of what
would have been his in any case, and it could not convalesce by the
manumission or alienation of the slave, by reason of the regula Catoniana. But Julian overrides these points by remarking1 (by way of
proof that the whole vests in persona servi) that, if the heres to whom
he was legatus had not entered, he could have claimed the whole
from the other. The point for us, however, is the small one, that the
intervening manumission leaves him entitled to claim2.
These rules preserving the provisions of a will are in sharp contrast
with those applied on intestacy. We have already seen how far servile
relationships were recognised after liberty3. Here we need consider
only the effect of enslavement followed by manumission. The rule is
clear and simple. One who is made a slave does not on manumission
reacquire cognatic rights4, and, conversely, his relatives will reacquire
no rights of succession to him. His mother has ceased to be his mother,
though the text indicates that there had been doubts which were ended
by a rescript of Caracalla6. The same rule applied where the lapse
into slavery occurred after death and before entry on the hereditme.
Several texts deal with the matter of testation from the other point of
view. A person uncertain of his status, even though really freed or
ingenuus, could not make a will7, and, consistently, a will made by a
slave could not be valid, even though he were freed before he dieds.
The same rules applied to fideicommissa, a t any rate so far as they were
contained in wills. If, however, a slave makes a fideicommzssurr~without
a will, and dies free, Ulpian appears to say that his $deicommissum is
valid, as operating only at his death, provided he has not changed his
mind8. The rule is a remarkable one. There is no hint that in
classical law a person who could not make a will could make a fideicommissum. The language of Justinian as to codicils is opposed to
such a viewlo, and Gaiusl1 mentions no such point in setting out the
existing and the obsolete points of difference between legacies and
fideicommissa. Ulpian12 lays down a rule that those can make jideicommissa who can make wills. There is no sign that it is enough if
the maker is qualified before he dies. Our present text is also from
Ulpian. In other parts of i t he says that deportati and those uncertain
of their status cannot make fideicommissa, because they cannot make
1 30. 91. 2.
a As to the case of two institutions of a slave, see 29. 2. 80. 2 ; discussed ante, p. 141. As
to the case of legacy of the slave and legacy to him, and ademption, see 34. 4.27.1 ; 18.1.6.pr.;
h. t. 34. 2 ; discussed ante, p. 149.
8 Ante, p. 76.
6 38. 17. 2. 2.
4 38. 8. 7.
6 h. t. 1.4. An apparent exception stated in the text only confirma the rule : a seruuspoenae,
restitutus, is reintegrated in all his rights, ante, p. 411.
8 28. 1. 19.
7 28. 1. 14, 15, Pius re.scripsit.
9 32. l.pr., 1. Yet he is another man, 46. 3. 98.8.
10 In. 2. 25. pr.
11 G . 2. 284 sqq.
1%Ulp. 25. 4.
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wills1. A later passage in the text observes that if a deportatus does
make a codicil and is restitutw indulgentia principis, the jideicommissum
will be valid si modo in eadem voluntute duravit2. But this case is less
significant than ours, since such a complete restoration would restore
the validity of a wills. The style is rather that of a legislator, and the
rule may be from the compilers4.
Apart from naturalis obligatio, questions may arise as to payments
to the man, after he is free, in respect of transactions during slavery6.
Where a slave was appointed to collect debts and continued collecting
them after he was free, this might be furtum in hime, but if the debtors
were not aware that he was free the payment was a good discharge,
though the original transaction was by the dominus7. If it had been a
transaction of the peculium, the payment discharged, even though the
payer did know of the freedom, if he did not know that the peculium
had been adeemeds. If he did know this, his handing over the money
did not discharge his debt to the dominw: it was not a payment but a
donatio to the freedmane. On the same principle we are told that, if
there was in all respects good faith, return to the man of a thing
deposited by him discharged the obligation, though he had been freedlo.
The rule is old : Paul cites Alfenus as saying that the test question is
whether the transaction was either peculiaris or with consent of
the master. If it was either, the money may be paid to the slave after
freedom, provided there is no circumstance from which the other party
ought to infer that the dominus did not wish i t to be so paid". SO
again, Ulpian rests on the authority of Sabinus the rule that good
faith means ignorance that he has been freed12. There is here no case
of naturalis obligatio, but this rule, like the recognition of such obligatio,
is a result of the acceptance of the fact that a slave13is a t natural law a
man like another.
I n the region of contract and the like the basis of the law is the
conception of the slave as capable of naturalis obligatio. The exact
method and period of the recognition of this principle have been much
discussed, but they are points on which there can be little more than
conjecture. The recognition is doubtless connected with that of debts
to and from the peculium. Such debts were recognised even between
slave and master, in republican times", but i t is unlikely that any
general theory of natural obligation of the slave is so old. Pernice l6 is
8 28. 3. 6. 12.
2 h. 1. 5.
1 9'2. 1. pr., 2.
4 Vangerow justiies it, arguing from the words quasi nunc datvm (Pand. 5 540), on the view
that. at least orininallv. a fida'commissum needed no form, and its tnztwrn might be regarded aa
&&
. rn
ig
at a n G ~ m k n t , " e .death,
~.
if the maker has not changed his mind.
7 Ibid. ; 12. 1. 41.
6 46. 3. 18.
6 Ante, pp. 158,163,202.
9 4 1 . 4 . 7 . 2 ; cp.17.1.12.2.
8 46. 3. 18.
11 46. 3. 35 ; as to 44. 7. 14,port, p,. 699.
10 16. 3. 11.
18 Ante, p. 73. See Machelard, Obligations naturelles,
1%16. 3. 11.
16 Pernice, Labeo, 1.150 sqq.
1' 16. 1.9. 3 ; Mandry, op. cit. 1. 370.

Naturalis Obligatio
of opinion that it is a development of the imperial lawyers and unknown
to Labeo. H e is inclined to see distinct origins for the recognition of
naturalis oblioatio
in the slave. I n relation to the dominus he thinks
"
it is merely the recognition of a long existing practice. As regards
extranei he considers i t the result of a gradual change of doctrine, as the
result of which the heres, and not the libertus, was made liable de
peculio on earlier transactions1. The point is that this had the effect
of completely freeing the libertus from any liability, and the theory of
natziralis obligatio came in to modify this. This appears to be practically another way of saying that the obligatio was most important as
between slave and master during slavery and a t the moment of release,
while in relation to extranei i t was most important after the man was
free. Hence as against the master i t is closely related to the peculium :
as regards
extranei it soon frees itself from this association. In each
case i t satisfies an obvious economic need1. The case of the slave is
the most frequently treated case of naturalis obligatio, and is in all
probability the original*.
Whether Pernice's distinction be treated as fundamental or not, i t
is clear that the two cases, subserving different needs, develop on somewhat different lines, and they can best be treated separately.
A. Transactions between the slave and his master. Such obligations can of course exist during the slavery4. They constitute additions
to, or deductions from, the peculium, for the purpose of the actio de
peculio5, and it is not easy to see any other importance they could
havea. We are repeatedly told that there may be natural debts
between slave and master and that they are reckoned in the peculium7.
I t must be remembered that a debt to the dominus took precedence of
other debtss. Thus where the res peculiares were worth only 10, and
the slave owed his dominus 10 and an outsider 10, the res beculiares
belonged to the estate of the dominus9. But there was no debt unless
there was a peculium. Thus where a slave A owed a slave B, of the
same dominus, certain money, B could not claim anything on that
account from his dominus, until A had a p e c ~ l i u m ~ Such
~.
obligations
may arise from any transaction", even from payments in lieu of noxal
Ante, pp. 230 sqq.
a Mandry remarks (op. cit. 1 . 344) that l a . 6 . 13, which says that payment of $deiussor of a

slave's debt is irrecoverable, because the slave is naturally liable, 1s g~vingthe motive of the rule
in the guise of a consequence. On the question whether naturalis obligatio is the expression of
a new philosophy of legal duty, see Machelard, op. cit., G6n6ralisatlon, and authorities there
cited.
As to this and the varioua uses of the word naturalis, see Gradenwitz, Natur und Sklave,
3 , 2 6 , 27, 35, 41.
33. 8 . 16.
6 Ante, pp. 220 sqq.
6 Mandry, op. cit. 1 . 1 5 7 .
'15.1.7.6;33.8.6.4.
8 Ante, p. 221.
Y 35. 2. 56. 2.
lo 15. 1. 7 . 7. Thepeculium is left to a alave: he need not deduct debt from his vicariuus to
the dominus unless the vicarius has a peculium, 15. 1. 18. The word debt is used though there
be no culium, hut the debt has only a potential existence.
l1 g y m e n t by debtor of donzinus, h. t. 11. 2 ; promisuio, h. t. 5 6 ; loan, h . t. 49. 2.
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surrender1, etc. It is clear from this case that though for the time
being the only importance of the debt is in relation to the quantum of
the pemlium, the transaction itself need have no relation to that fund.
On the other hand, there is no text declaring indebtedness of the
dominus to the slave except in connexion with a peculium, mentioned
or assumed. Mandry shews that all the texts involve payments or the
like by the slave, inconceivable without a pecuEium2. From this he
infers not only that the debt had no importance except in relation to
peculium, but also that no such debt could arise except out of a
transaction in connexion with it. But there seems no reason for laying
down any distinction in principle from the rule in the converse case.
The only difference is that it is not easy to formulate a case in which
a slave could become a creditor of his dominus, except in dealings
connected with his peculium. The existence of a debt either way is
declared by Pomponius to be estimated ex ciwili causas, an expression
which he explains, by the remark that a mere entry in account of a debt,
when there had been in fact no loan or other causa, will not make one.
He does not appear to mean that the test as to addition or deduction
is the question whether the state of things is such as between independent persons would have created an obligatio civilis, but rather that
it must be such as would have created an obligation of some sort. The
writer is considering the relation of dominus and extraneus creditor in
an actio de peculio, and lays it down that the dominus cannot deduct
from the peculium, or the creditor claim an addition, for anything but
a real debt4. We are told elsewhere that the .dominus was a debtor
only as long as he liked, and could destroy his debt to the slave by
merely cancelling it6. This is not inconsistent. I t would leave a
liability to the creditor de i n rem verso, or under the doli mali clause in
the edict de peculio6. It must be remembered that we are here considering only the rights of a creditor7. Two illustrative cases, slightly
complex, but not otherwise difficult, may be taken from the texts. A
slave exacts money from a debtor to his master. Ulpian, citing Juliana,
remarks that here, if the dominus ratifies the act, there is a debt from
the slave to his dominus. If, however, the dominus does not ratify, the
slave is not a debtor to him. He has collected an indebitun~,which
could be recovered by condictio indebiti de peculio. Obviously the
debtor might not recover i n solidum. I t must be supposed on the
one hand that there had been no circumstance justifying the debtor in
supposing he might pay the slave, and on the other that the slave was
1
4

6

7
0

3 15. 1. 49. 2 .
a Op. cit. 1. 157, 374.
h. t. 11.pr.; 33. 8. 16. pr.
15. 1. 11. 2, Ulp., natzaralia enzn debita spectamus inpeculii deductionem.
6 Pernice, Labeo, 1. 155 ; ante, p. 218.
15. 1. 7 . 6 . Probably interpolated.
The natural obligation will revive if there is a newpecdium, and seepost, p. 690.
15. 1. 11. 2.
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acting in good faith, so that there is no noxal action. A converse case
is quoted by Paul from Neratiusl. My slave makes an expromissio to
me for my debtor. I can deduct the amount of the debt from the
peculium in any actio de peculio. Nevertheless, as a slave's promise is
not a civilis obligatio, and is, qua verbal contract, a nullity, the old
obligatio is not destroyed: there has been no novatio2. Paul remarks
that if the dominus deducts the amount of the expromissio in any actio
de peculio, this makes the original debt vest in the peculium ; Neratius
thought it possible that the mere expromissio might have made the
claim against the original debtor vest in the peculium. This seems the
more reasonable view : the peculium would be increased by the amount
of this claim, and reduced by whatever amount was still due to the
master on the exprow~issio. Here, as elsewhere, mere deductio would not
be payment to the master3.
There are many texts which appear to deny any obligation to or
against slaves. Some speak in general terms : i n personam servilem

nulla cadit obligatio4; servus ex contractibus non obligatur6; dominus
c u m servo paciscens ex placitis teneri et obligari non potest6. These
texts are really laying down a rule in general terms which were no
doubt correct before the introduction of naturalis obligatio, but which
in later law are true only of obligatio civilis7. The transition is shewn
by a text of Ulpian8 which says that slaves cannot owe or be creditors,
and that in using language implying that they can, we rather point out
a state of fact quam ad ius civile referimus obligationem. The rule of
later law is more clearly laid down by Paulg, who tells us that servus
naturaliter obligat, and by Ulpian himselflo in the well-known text

e x contractibus (servi) civiliter non obligantur sed naturaliter et obligant
et obligantur. I t is this habit of using language expressing the old
principle, too wide for the contemporary state of things, but correct as
applied to the actual case under discussion, which explains and enables
us to harmonise texts in apparent conflict, dealing with specific types of
transaction. Thus Paul tells us that sale to a man's own slave is no
sale a t all". Ulpian says there can be no sale between father and son12.
But elsewhere he says that where the dominus buys from the slave
there is a sale though the dominus is not bound13. There is no conflict :
1 h . t. 56.
a G. 3. 119, 176, 179. Nor will the debtor have an exceptio doli, since the state of the
peculium may make it impossible to bring the right of deductio into effect, and as in practice
the creditor can renew his action, the benefit is in any case rather illusory. See the case in
2 . 14. 30. 1 ; post, p. 693.
8 Ante, p. 224.
50. 17. 22.
44. 7 . 4 3 ; cp. G. 3. 104.
6 C.
2. 4.
13.
-.-- .
7 Mandry, Familiengiiterrecht, 1. 343 aqq.
Could voturn create a naturalis obligatio?
.5n. 12.
1..
-. 2.
-. a 15. 1. 41. So Julian, 4 6 . 1 . 16. 4.
9 12.6. 13. pr.
10 44. 7 . 14.
11 18. 2. 14. 3.
1s 18. 1. 2.
3' 14. 3. 11. 8 .
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each t,ext is giving on its facts a correct decision. Paul means that
there is no such sale as is contemplated by an agreement, in a contract
of sale, that it is to be void if the vendor can sell to another on better
terms before a certain day ( i n diem addictio): i t is not such a sale as
involves alienation1. Ulpian in his first text means that there is no
actionable contract : in the second, that though this is so, there is a
sale for certain purposes, e.g. in the sense necessary to give a iusta causa
usucapiendi: there was a naturalis obligatio to deliver the thing.
Texts dealing with novatio give a similar series of apparent conflicts.
Gaius tells us that a stipulatio from a slave is inutilis, whether the
promise be made to his dominus or to another, and, in conformity with
this, that if a slave stipulates, novandi animo, the old obligation stands
ac s i u nullo postea stipulatus fuissem. This is because novatio needs
a verbal contract, and a slave's promise cannot have that force. Novatio
is a civil law conception, and a t civil law there is no action on a slave's
promise. Another expression of Gaius, which may be that of Servius,
quia cum servo agi non potest, expresses the effect of a slave's promise
more correctly2. The difference between this view and that of later
law is as to the essentials of novation. As Theophilus says, there is a
naturalis obligatio, but this does not novate3. We have just considered
the effect of such a transaction4. Fideizissio gives rise to similar but
somewhat greater difficulties. We know that there may be jdeiussio
on any obligation, natural or civil4 Accordingly there may befideiussio
on a slave's naturalis obligatio, to his master or another@,and we are
told that the very slave whose debt is in question may be the interrogator on behalf of the master7. On the other hand if the obligation is
the other way round, i.e. if the slave has stipulated from his master, we
are told that a$deius.ror is not bound, the reason assigned being that a
surety cannot be liable for and to the same person8, a rule frequently
laid downs. I t is remarked by Pernicelo that the reason is unsatisfactory,
since it would be equally true in the converse case. He is inclined to
see the reason in a refusal to recognise the reality of a debt from his
dominus to a slavell. But there is no reason to base the difference of
treatment of the two cases on a rigid conservatism which would ignore
the reality of an obligation which was in practice familiar. The reason
1 Mandry op. cit. 1. 152.
a G. 3. ld4, 176, 179; In. 3. 19. 6 ; 3. 29. 3. Galas refers to an older exploded view, of
Semius Sulpicius, that there was novatio. with the result that in practice the right was
destroved.
8 i d In. 3. 29. 3.
4 15. 1. 5 6 ; ante, p. 686. See a c h e l a r d Obligations naturelles, 165 sqq.
G i 5 . 1 . 3 . 7 ; 46.1.56.1; ~ . 3 . 1 1 9 1
; n.3.20.1.
6 46. 1. 16. 3.
8 h. t . 56. 1 . .
7 46. 1. 70. 3.
10 Labeo, 1. 156.
h.t.71.pr.i 46.3.34.8.
11 See also Machelard, loc. cit. For texts expressing refusal to recognise such obligations,
see Gradenwitz, Natur nnd Sklave, 27.
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assigned by the text is sufficient. It is hardly correct to say that i t
would apply equally to both cases. Where a jdeiussor promises to a
dominus on behalf of a slave, the transaction is real and intelligible.
The dominus has a right against the slave's peculiurn, which may be
made effective in an actio de peculio brought by any creditor of the
slave, against whose claim a mere ademptio of the peculium would be
no protection to the dominus, by reason of the doli rnali clause of the
edict. There may be no certainty of making it effective in this way,
the peculium being already overloaded with debt to the dominus, or the
slave, with administrutio, having paid away all the liquid assets. Thus
the Jideiussio acquires something to the master. But in the other case,
though the naturalis obligatio of the master to the slave is valid, the
promise of the jideiussor to the slave on behalf of the dominus acquires
nothing to the slave, but can operate only, if a t all, in favour of the
dominus. For, as we shall see shortly, rights acquired by a slave, by
contract with extranei, vest absolutely in the dominus, and do not create
any naturalis obligatio, in the ordinary sense, in favour of the slave'.
Thus the surety's promise to the slave to pay the master's debt to him
is in effect nothing more than a promise to the master to pay on behalf
of the master to the master: it is for and to the same person in a sense
in which this cannot be said of the converse case2.
The situation is fundamentally changed by a manumission of the
slave. So far as his rights are concerned, the resulting state of things
is simple. The general rule is quod quis durn servus est egit, projicere
libero facto non potest3. His right, such as i t was, against his dominus,
has no significance except in relation to his peculiurn, and, if he does
not take that, there can be no question of any right4. If he does take
the peculium, the natural obligation persists, and if the former dominus
pays the debt he cannot recover6. I n one text a curious rule is laid
down. Ulpian says6 that a servus heres necessarius who claims bonomm
separatio, and does not intermeddle with the estate, can claim to keep a
debt due from hie master to him. Under such circumstances he cannot
be entitled to his peculium, for i t is part of the estate. But if he is not
so entitled, there is no debt to him. Even though there were such a
debt, he would be merely a creditor, and, assuredly, not entitled by
virtue of what is a mere naturalis obligatio, to any priority over other
creditors with claims a t civil law. It has been suggested7 that the debt
must be one which became claimable only after the death of the
1 44. 7. 56; post, p. 698.
2 It should be noted that the jideiussw has in any case an mtio mandati de pecdio against
the dominus, 15. 1. 3. 7.
8 50. 17. 146; cp. 2.14. 7. 18.
4 The right of recovery by atatuliber who has paid more than he was dare iussus is only an
apparent exception, 12. 4. 3. 6 ; 40. 7. 3. 6.
6 42. 6. 1.18.
1 Machelard, op. cit. 194.
8 12.6. 64.
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dominus, e.g. where the dominus had taken a hereditas a t some earlier
date, with a conditional legacy to the slave, such a legacy being capable
of taking effect, now that the slave has become sui iuris. The explanation is hardly satisfactory. The money is spoken of as a debitum : there
is no suggestion of the sum having only now become due. Moreover
the difficulty would still remain. There might be other legatees of the
old hereditas still unpaid, but there is no hint of their having such a
privilege. In the case supposed, they, and the slave legatee, would
have been entitled to bonorum separatio against the creditors of the
deceased heir of their testator1, but that would apply only to the goods
which formed part of the originally inherited estate, and could not
have amounted to a general right of preference in the whole estate of
the present deceaseda. But a more serious objection is the general
form of the language, which is not such as would have been used if
such a remote hypothesis, as that suggested, had been in the writer's
mind. He could hardly have thought the words si quid ei a testatore
debetur, an apt form by which to describe a sum which was never in
fact due from the master. On the whole it seems probable that it is a
hasty Tribonianism, laid down without much reference to principle.
We have seen3 that if the slave does not take his peculiunt his
natural right against his dominus ceases on his manumission. This is
not necessarily the case with his liabilities4. If he does not take the
pecz~lium he cannot be sued for reliqua8. If he does, i t is subject to
debts to the master6, not actionable, but such that if he pays he cannot
recover7. It is to be presumed, though we have no information, that
his Jideiussor is still liable. His position is awkward : he cannot sue
the slave, his real principal, and his remedy de peculio, hardly worth
anything in the circumstances, expires in any case in a year. He is
in the position of one whose principal is insolvent, though in fact both
slave and master may be wealthy.
The slave's liability comes into question mostly in connexion with
his responsibility for past administrations. The texts need careful
consideration. Where a slave, who has been engaged in administration
for his dominus, is freed without his peculium, he cannot afterwards
be sued for anything due on account of the actuss. If he is freed
directo, there is a right to vindicate property in his possession, and if
he is freed by Jideicommissum, though the fiduciary must free without
delaying the manumission on merely pecuniary grounds, an arbiter will
2
1

42.
There
6. 6.pr.
is the same difficulty if we treat it as an expression by Tribonian of the new rule as

to a legatee's general hypothec.
8 Ante, p. 688.
Cp. 12. 6. 38.
6 C. 4. 14. 5.
6 33. 8. 10.
46. 3. 83.
6 3.5. 16.
9 3.5.44.1,16; 34.3.28.7; 40.5.19.pr.,37;
44.5.1.4; C.4.14.5.
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be appointed, under rules already considered, to enquire into what is due.
If this claim is satisfied, he need not fear further liability, apart from
any benefit under the will'. We know that in all cases of manumission
there is a general duty to render accounts, and if the investigation
shews that moneys have been made away with in such a way as to
create a liability, the amouut can be deducted from any legacy2. There
seems to be no text expressly dealing with the case in which the
peculium is left to the man, his administration ceasing on the manumission, and the loss not being discovered till the peculium has been
received by the legatee. As debts to the dominus automatically reduce
the peculium, it might seem that the amount could be recovered, so far
as the peculiwm would go, by a condictio indebiti3,and this is suggested
by a t least one text" But most of them contemplate retmtio as the
obvious and only remedy. I n fact to allow a condictio indebiti in such
a case is to give an action to enforce a naturalis obligatio. I t will
be remembered that, apart from actual conveyance, the legacy vests
in the legatee the ownership of the proper fraction only of each res
peculiaris, so that comw~unidividundo is available. The texts to be
considered in relation to the next point shew that, so far as this retention is concerned, the liability is estimated on the analogy of an
ordinary negotiorum gestio, and extends to faults committed at any
time during the administratio, irrespectively of the then state of the
peculium. But no text extends it beyond benefits received under the
will O.
There is more difficulty in the case in which the freedman continues
the administration which he began as a slave. He is of course liable
in full for any misdoings after freedom, and there is a further rule,
almost inevitable. If a transaction begun before, and continued after,
he was free, is such that its parts cannot well be disentangled, all
can be sued upon6. There are, however, some texts which seem to
contemplate a wider liability in the case of a continued administratio.
Paul cites' from three Proculians (Proculus, Pegasus and Neratius) a
somewhat subtle doctrine. They say that a man who began to administer
as a slave, and continues when free, is bound to shew good faith. At
the moment when he became free, he knew that any further action was
barred by the freedom. He ought then and there, before taking the
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peculium, to have debited himself with whatever losses had been caused
by his fault a t any time ( a capite rationem reddendu.m, says Sabinus),
and taken only the balance. Not to do this was a breach of his duty
as a negotiorum gestor, and he is thus liable to an action, ez negotiis
gestis, for the resulting loss, i.e. for what would have been saved had he
then made the deduction. Neratius seems to require him to make
the same allowance even out of after acquired assets1. Paul adds from
Scaevolaz the proposition that the maxim of Sabinus must not be
understood to extend the liability beyond the then content of the
peculium, or to enable the master revocare in obliyationem losses incurred
in slavery. This appears to repudiate the rule of Neratius of which
there is no other trace, and which squares ill with the general language
of the texts above citeda. The case differs from that of the ordinary
negotiorum gestor with which i t is equalised, in that the debt in that
case was a full obliyatio civilis. The action allowed by Proculus is to
enforce a naturalis obligatio.
I t is possible to release the slave even from the liability which
attaches to him in the accepted doctrine. But it is also possible to
increase the liability by special undertaking of the manumissus. He
may specially promise operae, or money, or full compensacion for
waste during his slavery. A promise of this kind must be made or
confirmed after the freedom is attained. Such a promise is valid
and is not upset by the rule which forbade agreements onerandae
libertatis causa4. These last are defined by Ulpian and Paul as such as
are not bona jide intended to be enforced, but are to be held in terrorem
over the libertus to be exacted if he offend, and so to secure obedienceo.
I n the same way if a manumission was given on account of an agreement to give money, a promise to pay it, made after the man was free,
is absolutely good, and not regarded as onerandae libertatis causa6.
I t is clear that the promise must be confirmed after freedom, whether
i t is for money or service. The rule is clearly 1.aid down
by
Ulpian and Venuleius, though the latter shews that there had been
doubts'. An enactment of A.D. 2228 lays down, however, a different
rule. Where a slave had promised money for liberty, and there was
1 3. 5 . 17, 18.pr.
The case is compared with that of a negotiorum gestor who fails to debit
himself with a liability which has since become time-barred: he must make good the loss.
a 3. 5.18.1.
3 AS to the view that the freedom may not be burdened with old debt, see Machelard, Obl.
Nat.
.... 184.
.-.
4 44. 5. 1. 4.
5 44. 5. 1. 5, 2. 2. Agreements breaking the rule are not necessarily void, but there is an
exceptio, see 44. 5, passim. But a societas libertatis causa between patron and libertus is
absolutely void, h. t . 1. 7 ; 38. 1. 36. It is perhaps a fraud on the ' lex Iulia et Papia,' from a
treatise on which one of the texts comes, 38.1. 36.
6 44. 5. 2. 2.
7 38. 1. 7 . pr., 2 ; 40. 12. 44. pr. ; ante, p. 442. Venuleius is clear that the oath puts only
religious pressure on the man.
-

140.5.19.pr.,37; 47.4.1.7.
a 34. 3. 28. 7 . Though during slavery the natural obligation to the master has no importance except in connexion with peculiuq, it has a potential existence apart from that fund. A '
legacy is given to an actor who is freed. Reliqua may be charged against it though there be no
peculium. See ante, p. 684.
s It was o11lv in a narrow class of cases that condictio indebiti was refused in case of legacy,
C f . 4. 9 ; In. 3. .>7. 7 .
5 3. 5. 16-18.
1.
4 C . 4. 14. 5.
After he was free he let
6 3. 5. 16. A slave bought a site and built on it. The house fell.
the land. In an actio negotiorzmt gestorunt only the locatio can be considered.
7 3. 5. 17, 1s.
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no stipulation after liberty, it is said adversus eum petitionem per in
factum actionem habes. The rule is strange and the language is a t
least unusual. If this is to be taken as law, it may be that, as Savigny
says1, i t was treated as an innominate contract facio ut des, the intervening manumission being ignored. But this does not shew why i t is
ignored, and the rule is so inconsistent with that found in the other
texts, that it seems most likely, in view of its clumsy language, that in
its original form it advised a petition to the imperial court. Other
texts shew the difficulty that was felt in dealing with this sort of case.
A slave induced X to promise money for his freedom, undertaking to
assume the liability after he was free. This he did not do. Pomponius,
quoted by Ulpian, lays down the rule that the third party who
promised has an actio doli against the manumissus, and if the patron
has prevented the libertw from accepting the liability, the promisor
has an exceptio doli against the patron2. This assumes that there is
no other action, a point which Ulpian makes clear. Here the dolus is
after manumission, and i t must be remembered that dolus is a delict.
A further difficulty arises if the slave has committed dolus to his dominus
before he is free. We know that in general no action lies3. What is
to happen if the manunlission was itself procured by fraud? There
can be no restitution, even though the rnanumitter were a minor,
except by Imperial decree ez magna causa4. Several texts tell us,
however, that when the owner was a minor, there is a remedy against
the dolose slave. One gives an actio doli against him5: another
gives we1 actio doli vel wtilisG. Another says that an indemnity can be
obtained ab eo cuius iuris dictio est, qzcatenus iuris ratio permittit7.
The actio utilis, whatever i t may mean, may perhaps be neglected. I t
appears therefore that the later classical law allowed an actio doli on
such facts. Yet as we know, and as one of these texts expressly sayss,
no action lies to a master against his freed slave for a delict committed
during slavery. The result seems to be a very strong recognition of the
principle that the actio doli is available where a wrong has been done and
there is no other remedy" eked out by the fact that the injured person
is a minorlo, and by the consideration that the dolus may be said to
have been committed at the very monient a t which liberty was obtained.
The amount recoverable is the interesse of the manumitter-what he
would have had had the manumission not occurred1'.
1
8

Savigny, System, Beilage IV i n j i n .
Ante, p. 107.

6 4. 3. 7. pr.
1 C. 2. 30. 2.
10 All the texts

a 4. 3. 7. 8.
4
6

4.4. 9. 6, 10.
4. 4. 11. pr.
4. 3. 1. 1.

8 4. 4. 11. r .
9
dealing with such dofus of the slave and most of those dealing with dolus of
a third uartv.
- . seem to discuss cases in which the owner is a minor. See the references.. ante..
p. 570.
11 4. 4. 1 l . p r . No deduction for the problematical value of the man as a libertus, 19. 5. 5. 5 ;
cp. 50. 17. 126. 1.
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B. Transactions between the slave and extranei. Most of the
questions of principle which arise in this connexion have necessarily
been discussed by anticipation-a fact which enables us to deal only
briefly with some of the points.
In general where a slave contracts with an extraneus, he acquires
the right to his master, and conversely, the extraneus will have, or may
have, the actio de peculio, etc., against the master. But the naturalis
obligatio of the slave is something distinct from the rights represented
by these rules. So far as a liability of the slave is concerned, this may
certainly exist independently of his peculiunz : the transaction may have
had no relation to that fund : there may indeed have been no peculium
when it was made1. Some texts suggest it as arising where there could
be no actio de peculio. Thus X stipulated from a slave of B for what
was due from T to X. Gaius says, on Julian's authority, that if the
slave had a iusta causa interveniendi, so that the ezpromissio gave X
an actio de peculio against B, X is barred from suing T by the exceptio
pacti conventi, but not if there was no such causa interveniendi or if
he thought the slave freea. The debt is not novated, even in the first
case, for the slave's promise is not a verbal contract3, but the facts are
construed as a pactum ne a T peteretur. I t will be noticed that this
effect differs from that in a case already considered in which the
expromissio is to the slave's own master4. There the benefit to the
person to whom the promise was made, the master, was unreal if the
peculium was solvent : it depended on the possibility of making certain
deductions for which there might never be occasion : here the promisee
has in any case acquired an actio de peculio. I n this case i t can hardly
be doubted that the slave would be under a naturalis obligatio whether
there were an actio de peculio or not. I n another text afiliusfamilias
is liable under circumstances which give no actio de peculio against
his father5.
The independence of the obligation is shewn by the fact that there
may be pledge or fideiussio for the slave's natural obligation independently of that de peculio. Thhs, if a slave, having administratio
peculii, gives a pledge for his natural obligation, this entitles the owner
to regain possession of the thing pledged by an actio pigneraticia utilis6.
I t must be assumed here that there was also a "peculiar" obligation
(as would ordinarily be the case), since otherwise the power of administratio would not have authorised any, even partial, alienation7.
1 The actio de peculio lay on such facts: the naturalis obligatio can hardly be narrower.
Mandry, op. c i t . 1. 374; Illustrations, ante, p. 212.
Ante, pp. 215, 685.
2 2. 14. 30. 1 ; ante, p. 215.
15. 1. 56; ante, p. 686.
15. 1. 3. 11. See also 46. 4. 8. 4, e t tolluntur etiam obligationes honorariae s i yuae sunt.
7 Ante, pp. 201 sqq.
G 12. 6 . 13.pr.
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The case o f w i u s s i o for such an obligation is considered in several
texts. I t may be either only for the obligatio honoraria, in which case
i t is dumtaxat de peculio, or for the natural obligation, in which case
it is i n solidum, whatever the state of the peculiuntl. An actio de
peculio does not release the jideiussor on the natural obligation, the
obligations being distinct2. Such ajideiussio may even be created after
an actio de peculio has been brought, quia naturalis obligatio, quam
etiam servzls suscipere videtur, i n litem trnnslata non est3. Though payment discharges both, they are plures causae4.
But though they are distinct obligations the money due is the same
and payment will put an end to both. And the naturalis obligatio
must in every case be a t least as great as the obligatio honoraria.
These points are illustrated in several texts. Thus if the slave pays, out
of the peculium, having the necessary administratio, it is a valid solutio,
even though an actio de peculio is pending, and the dominus will be
released by the payment6. Conversely if the dominus pays under an
actio de peculio, this releases the Jideiussores of the slave's obligation,
Africanus observing that the one payment has ended the two obligations6. The same result follows from an acceptilatio to the slave. Thus
Paul says that if I have given an acceptilatio to the slave, the oxtiones
honorariae become inutiles7, and Ulpian says et servus accepto liberari
potest, et tolluntzir etiam honorariae obligationes si quae sunts. Ulpian
gives as the reason why both parties bound by an obligation are
released by an acceptilatio to one : non quoniam ipsis accepto latum est,
sed quoniam velut solvisse widetur is qzii acceptilatione solutzcs ests. I t
seems that acceptilatio could not be effectively made to the dominus.
Ulpian's text, in which he says that acceptilatio to the slave releases
the d o m i n ~ sbegins
~ ~ , with the remarks that acceptilatio to a son releases
the honorary obligation of the father, and that acceptilatio to the father
would be a mere nullity. Then he adds idem erit i n servo dicendum.
This is followed by the rule that the slave can take acceptilatio. One
might expect a fortiori that the other part of the rule is to apply, for
while it might be contended that the obligation of father and son could
conceivably be regarded as one, since both are civil1*(i.e. actionable), it
1 46. 1. 35.
46. 3. 84 ; post, p. 695.
0 15. 1. 50. 2.
4 46. 3. 38. 2. X lent money to S the slave of Y, who freed him. S then became @eiussor
to X. If this was for the obligatio annalis it is good, but if for the natural obligation it is null,
for a man cannot become jideiwsor for himself. If he becomes heres to a JEdeiussor of the
natural obligation or vice versa, both obligations persist, one being natural and the other civil,
though in the case of ajiliusfamilias there would have been merger, both being civil, 46.1.21.2.
See ante, p. 217 andpoat, p. 696. See also App. 11.
6 The slave'sjidezussores are released, 12. 6. 13. pr. ; 15. 1. 50. 2 ; 46. 3. 84.
6 46. 3. 38. 2.
7 46. 4. 11. 1.
8 46. 4. 8. 4 ; cp. 34. 3. 5. 3. There is no obligatio de peculio if the slave no longer owes.
The converse is not necessarily tme,post, p. 697.
9 46. 4. 16, eiwrdem obligationis participea; cp. (i.3. 169 ; In. 3. 29. 1 : poat, p. 697.
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Cp. 5. 1. 57; 16. 1. 3. 11.
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is clear that those of slave and dominus are not. One is natural : the
other civil. Moreover the promise of the son is a verbal contract,
while that of the slave is not, but has only the force of a pact, so that
the acceptilatio cannot be in essence more than a pact1. The fact that
son or slave can take acceptilatio for the father creates no difficulty2:
they are mere expressions of his personality for the purpose of acquisition, but the converse is not true.
There is some difficulty about informal releases. The dominus can
take a pactum de non petendo, but this will not release the slave3.
On the other hand the liability of the dominus depends on the existence of that of the slave, and thus any pact which releases the
latter will release the dominus. The acceptilatio to the slave is no
more than such a pact4. But a slave's express pact, ne a se peteretur, is
in strictness meaningless. The rule arrived at is that if the slave
takes a pact i n rem, e,g. ne peteretur, this destroys the natnral obligation and thus gives the dominus also an exceptio pacti, but if he agrees
ne a se (servo) peteretur, this is in strictness a nullity. Paul seems to
have reluctantly allowed an exceptio doli to the dominus in such a case6,
and we must presume that the slave's obligation is destroyed. I n
like manner it appears that a pact to the dominus, ne a se servove
peteretur, would destroy the natural obligation, though strictly i t means
nothing so far as the slave is concerneda.
I t is clear that merely bringing an actio de peculio does not release
the slave or his Jideiussor. But Pomponius tells us7 that where an
actio de peculio has proceeded to judgment, Jideiussores for the slave
have an ezceptio rei iudicatae. This would be more intelligible if the
jideiussio were for the obligatio honoraria, but this case is not commonly
called a fideiussio pro servo, and if i t be understood of the obligatio
naturalis the rule conflicts with those just laid down and with their
reason, i.e. that the obligatio naturalis has not been brought into issues.
The texts which deal with this questiong have recently been very fully
considered by Ermanlo. Most of them clearly express the view that the
natural obligation and that de peculio are not eadem res, and this may
1 But Ulpian elsewhere (34. 3. 5. 2) cites, and it seems approves, Julian's view that if the
father has a legacy of liberati0 of the son's debt he should be released by pact lest the so11 be
also released. This implies, in its context, that acceptilatio to the father would be effective and
would release the son. He may be thinking of novatio followed by acceptilatio.
2 Ante, p. 154. As to pnctum de nonpetendo, 2. 14. 17. 7-18,
8 34.3.5.2; cp.2.14.17.7.
4 His oromise is not a verbal obligation which is essential to true acceptilatio, ante, p. 216.
5 2. 1 i . 21. 1, 2.
G Arg. 2. 14. 21. 2. in n. A slave's pact ne a domino peteretvr gave an ezceptio whether the
original transaction was
the slave or the master, h . 1. 1.
7 44. 2. 21. 4.
8 15. 1. 50. 2.
9 15.1.50.2; 46.3.38.2,84; 44.2.21.4etc.
l o MBlanges Appleton, 203 sqq., esp. 266 sqq.
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be justified on obvious practical grounds1 And if, as Julian holds, a
natural obligation In the actual defendant can survive an adverse
judgment2, a fortzorz would it survive In the case of another person
This is not the only case in which a jidezursor can be taken for a
natural obligation surviving lztw contestatzo3 All this makes it difficult
to understand the text which makes the judgment release the slave's
jidezussor, and this not zpso zure, as might have been expected, but ope
exceptzonzs4.
The last point is perhaps unimportant in the Digest where the
dist~nctionno longer exists Apart from possible interpolation6 it may
perhaps be explained on the ground that the exceptzo was not excluded
by the presence of zpso zure consumptzoe The more serious conflict
remains I t may be set down to a difference of oplnion, readily conceivable on such a point, preserved in the Digest by overslght7 The
vlew that here the judgment was an absolution, while in both the other
texts i t was a condemnation, has met with some acceptance Krugers
supposes that there was no consumptzo and not an ordinary exceptzo rez
zudzcatae, but a "positive" exceptzo rez contra A A zudzcatae This
1s an appeal to the "praejudicial" effect of judgment And Erman
observesqhat there 1s no sign of such an exceptzo in classical law
Affolterio, taking the same view of the judgment, holds that i t is an
ordinary exceptzo, based not on a real identity, but on a "synthetic"
identity resting on a relation of premiss and consequence Judgment
for the debt would not prove the natural obligation, but judgment that
there was no debt would disprove ~t This view Erman is inclined to
accepti1, but it is much the same as the other, in effect ~t requires the
same enquiry into the content of the judgment, fol only a judgment
denying the transaction altogether would negative the natural obligation And it is difficult to see how the nature of the judgment can
affect the identity of the res, for thi9 identity, however defined, is
something already existingi2 Here too the texts give no evidence of
any such function of the exceptzoi3, in fact it seems that every

argument which Erman urges against the view which he rejects applies
equally here1.
Of the naturalzs oblzgntzo to the slave we hear little d u m g the
slavery Everything he acquires is acquired to the domznus, who can
sue on his contracts2
The slave's natural obligation survives manumission Thus, if after
he is flee, he promises to pay the debt, this is not a donatzo but a
solutzo3, and if he pays it he cannot lecover4 But it is still only a
naturalzs oblzgatzo, and thus a manumzssus cannot be sued on his
contract made as a slave: even as a statulzber6,unless he has acquired
the liab~lityde peculzo7 or the llke, on account of his still having the
peculzum Here too we have, however, to except the case in which a
transaction, begun when he was a slave, is completed after manumission,
and its parts are not readily separable. I n that case he can be sued on
the whole transaction, though it does not appear that this anomalous
rule can have any application beyond mandatum and negotzorum
gestzo8
I n the case of deposit there is a difficulty Where a t h ~ n gis
deposited with a slave, Ulplan quotes Marcellus as saying that, after
he is free, he cannot be sued on his contract of deposit, and it is necessary therefore to fall back on other actions9,e.g. vzndzcatzo or any delictal
actions which may arise. But Paul cites Trebatius as holding that if
he still has the thlng it is he who must be sued and not the domznus,
though in general action does not lie against the manumz~sus'~ It is
clear from the preceding clausei1 that he is not referring to the liability
de peculzo Mandryla appears to regard this as resting on the princ~ple
already ment~onedof a continuing negotzum not separable in its partsls.
But this leaves the conflict with Ulpian and Marcellus, and the mere

1 Cp the case of constztutum, m w h c h bnnging the praetorian action &d not destroy the
other obligat~on,13 5 18 3, vetus dubztatzo
a 12 6 60 cp h t 28
46 1 8 3 See Machelard, Obl Nat 363
4 44 2 21 4
See App n
6 Erman, op cat 269, remarks that exczpaendum est is an unusual form
He rites in support
of its genuineness 3 5 7 2 Agt non posse pula ezceptao T z op one& est But t h s 1s
strictly speaking self contrarhctory and the last clause la probably ~ r i i o n i a n
0 So Erman op czt 298, citlng 44 7 34 1
7 As to the possible influence of the actual form of the$dezusszo see Erman, op crt 270aqq
8 Kruger Processualische Consumpt~on,
200, cited Erman, op ctt 204
9 op czt 288
10 Affolter, Institntionensystem, 279 sqq , cited Erman, op a t 290 sqq
11 lac Clt
la Affolter s view cannot rest on the principle non bas m adem, for there was the nsk of an
adverse judgment, whether one was Gven or not
13 Such dist~nctionsare plentiful in relation to zumurandum, where the matter could be
tested more readlly, see, e g , 12 2 26 Bnt there is here no question of eonsumptto

'

1 Given natural obligation the slave's obhgation is a premiss, not the consequence of the
obltgatto de peculzo, as AtIolter and Erman make it It may exist mthont the oblzgatzo k
peculto the converse is not true
a 15 1 41 As to the meanmg of the words semt ex contractzbus naturaltter oblzgant (44 7
14).
,. *wost, P 699
3 39 j 19 4
I lend to your slave, buy h ~ mand free him fl he now
4 12 6 13 pr as ord~narllyread
pays me the piyment cannot be recovered 46 3 83
a P 2 1 3 9 '24142
6 C 4 1 4 1

7ht2,D15131,15217,14492

Africanns says (46 1 21 2 , ante, p 694) that if the liabihty of Jidezussor and
8 3 5 1 b 17
the natural liability of the former slave fall on the same person by inheritance both persist, so
that if the civil obl~gationpent the money is still due under the other obligatioii n a t u w l t t e ~
Machelard (op czt 176) thinks the word pent contemplates a loss by defect in procedure,
lea-g
a natural obligation which would merge in the other But the text contemplates a
survival which would serve a purpose here it would not He cites Culas as holding that it 1s
a case of fidezusszo ad tempus, but he remarks that there the civil obligat~onhas not per~shed it
Lbsists 6ut is met by an zrceptzo He notes that it cannot be a case of $detpromzsszo, expiring
In two years for the principal debt is a mutuum But novatzo followed by acceptzlatzo may
perhaps be contemplated,for though accepttlatzo is a quasi payment, it is not a payment and it
does not appear to be anywhere said that it would destroy an independent natural obhgation
ll h l pr , 1 znjin
10 16 3 21 1
9 16 3 1 18
18 Ante, pp 690, 696
11 op cat 1 395.
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continuing to hold a thing is a very different matter from continuing to
look after business relations, as in the other texts. He suggests also
that it may rest on grounds of utility, but this is an unlikely basis for a
rule which dates from Trebatius. I t may be suggested that the view,
established as i t was in pre-classical days, fails to distinguish between
contract and quasi-contract in obligation re contracta. If the obligation is regarded as resting not on any agreement, but on the mere
holding of the property, i t is easy to see that Trebatius may well have
regarded the liability as continuing. I f i t be contended that this
ignores the fact that the text itself regards the rule as exceptional, the
answer is that the concluding words, licet ex ceteris causis i n manumissunz actio non datur, are not from Trebatius, or probably even from
Ulpianl. I t is likely that Trebatius was not discussing the actio
depositi in its developed form a t alla.
As to rights arising out of the slave's transactions, i t is clear that
these remain with the dominus. What he does as a slave projicere
libero facto non potests. Actions acquired to the master remain with
him, notwithstanding manumission of the slave4. This holds good even
though the contract was so framed, by condition or the like, as to
postpone the actual acquisition or right of action to alienation or
manumission : initium spec tan dun^ est6. Where a slave conditionally
instituted came to terms with creditors, as to dividend, before satisfying
the condition, i t was held that his pact made while he was a slave was
not available to him after he was free. After doubts, Marcellus came
to the conclusion that he had an exceptio dolia. The reason for the
doubt may be that the dolus was committed to the man as a slave, and
he can have no rights arising out of such a delict7. The difficulty may
have been got over by regarding the dolus as consisting in the refusal
to recognise the agreement after the man was free8. But to give an
exceptio doli in such cases is to go a long way towards doing away with
the rule that what he does in slavery non potest projicere libero facto.
Marcellus adds a remark that if he had been instituted pure, and
agreed before intermeddling, this would have been effective: he was
free at the time, and as a result of the pact has lost his right of bonorum
separatio, which must be claimed before he touches the property8.
If the slave takes the peculium, he may of course have the right to
have the actions attaching to i t transferred to him, but this is no real
exceptionlo. The same is true of the conditions under which a payment
may be validly made to a manumissus under a negotium conducted
- - - ~- ,
--.
a For some remarks on the text see Savigny, System, 2. 141 and Beilage rv (2. 426).
a 50.17.146.
4 44. 7. 56.
6 1 6 . 3 . 1 . 3 0 ; 45.3.40; 50.17.18.
6 2. 14. 7. 18.
7 Ante, p. 676.
8 Cp. 4. 3. 7. 8 ; ante, p. 692.
9 42. 6. 1. 18.
'0 33. 8. 19. 1.
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while he was a slave1. The rule gives him no right to claim such
payment, nor does i t release him from a duty to account to his former
owner. But these rules as to solutio are not without importance in
this connexion. For if, in view of the foregoing principles, the question
be asked, what is meant by such statements as that servus sibi naturaliter.. .alium obligat, or naturaliter obligat (et obligatur)?, the rules as
to solutio seem to afford the best answer: in the principal text they
are expressly based on the natural obligationa.
Another question which has given rise to some controversy is that
why the obligation of the slave remained natural after manumission, and
did not become actionable. Schwanerta gives the plain reason that i t
was natural before, and that there is nothing in the act of manumission
to make i t actionable. To this Pernice' objects that it is not consistent
with other opinions of Schwanert, but that is no objection to the
opinion standing by itself. Savigny6 says i t is because, as the slave's
contract was made in view of the peculium, which has gone to the
dominus, i t would be unfair to make him liable to an action. But this,
as Pernice remarks, would equally negative a natural obligation. On
Schwanert's solution, Pernice makes the further observation that i t is a
sophism, by which he presumably means that i t is little more than
giving the rule as a reason for itself, the real question being: why was
this s o ? Why was not the manumission treated as creative of some
type of action ? But this is hardly surprising. The creditor contracts
in view of the facts: to have given him an action against the slave as
well as, in ordinary cases, against the master would have been to give
him a great advantage which he could not have anticipated when he
made the contract. Sell6 takes much the same view as Schwanert : he
rests the rule on the fundamental principle of procedure : neque enim
actio quae non fzcit ab initio nata oriri potest7. Pernice himself seems
to rest i t on the view that the whole conception of natural obligation of
the slave was a late development, not thoroughly worked out. In fact
the reason why a p articular step in advance was not taken by jurisprudence cannot often be answered on juristic grounds : no doubt in
this case the actio annalis met all needs. I t must be observed. that
any such development wolild be unique: there is no other case in
which an obligation which was natural owing to defective capacity of
the debtor, became civil when that incapacity ceased. But the different
cases of natural obligation have so little in common that this counts
for little.
1 Ante, pp. 158, 163, 203, 683.
a 44. 7. 14. Machelard, op. cit. 186, shews reason against inserting meo before servo. See
Gradenwitz, Natur und Sklave, 35.
4 loe. c i t .
8 Naturaloblig. cited Pernice, Labeo, 1. 150.
6 Sell, Aus d. Noxalrecht, 34, 35.
6 Svutem. 2. 426. cited Pernice. loc. cit.
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Naturalis Obligatio : Modes of Enforcement

A more promising enquiry may be: why is the obligation of the
slave EZ contractu natural ab initio, whether his dominus is liable or not,
while his obligation ex delicto is civil in all cases1 ? The distinction is
allied with the well-known and ancient rule: nemo delictis exuitur
quamvis capite minutus sit2. Both appear to rest on the close relation
between delict and crime. A slave was always liable to punishment by
judicial process for crime. Criminal law had a religious basis, and the
fact that a man was a slave, or had, since his act, changed his status,
could not protect him against the wrath of the gods. This connexion
is very clearly shewn in one set of rules. The language used in
discussing the question whether a slave is liable, after his manumission,
for a delict committed a t his master's order, is identical with that used
in determining whether a slave is criminally liable for what he has
done under the same conditions. Some of the texts do not distinguish
the two casess.
All natural obligations were not necessarily enforceable to the same
degree. We have seen that those with which we are here concerned
admitted of pledge and jida'ussio, and that a payment was not recoverable as an indebitum. But all these involve the consent of the slave.
A question arises whether the obligation could be enforced against him
by compensatio. No text answers the question either way. Savigny4
thinks compensatio was applicable, on the very doubtful evidence of a
text which says that one who is directed to pay and be free can compensure5. But, as Machelarda points out, there is here no question of
compensatio in the judicial sense ; and a rule introduced favore libertatis
cannot be extended, without authority, to a somewhat contrary effect.
Machelard thinks compensation inadmissible as being contrary to the
tendency shewn in the texts dealing with negotiorum gestio to release
him from any liability for things done in slavery7. Mandrys takes a
similar view, citing the same and other texts which indicate the
tendency against compulsory methods0. He observes that, in texts
which seem to have a different tendency, there is always some fact after
the freedom accounting for the liabilitylO. This seems the most probable
view. The fact that the dominus, in handing over the peculium, could
deduct for what was due to him on a natural obligation is clearly very
slight evidence for the contrary opinion. Such debts were on an
entirely ditYerent footing from those to outsiders. They were ipso facto
deducted from the peculium. This fund being the creature of the
master's will was automatically lessened by their amount. A legatee
44. 7. 14.
a 4. 5. 2. 3.
Ante, pp. 91 spp., 108,678 sqq.
System, 1. 60.
6 40.7.20.2.
op. a t . 183.
3. 5. 17,lS.
8 Mandry, op. cit. 1. 380 sqq.
3 . 5 . 1 6 , 1 8 . 1 ; (2.4.14.5.
l 0 3 . 6 . 1 4 , 1 6 ; 4 . 3 . 7 . 8 ; C.2.18.21; 4.14.3.
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of the peculium could not vindicate the peculiares res except subject to
a proportionate deduction for these. Nothing of the sort was true of
debts to outsiders'. One text observes : etianz quod natura debetur venit
in compensationema. I t has been shewnS that this text refers to the
obligation resulting from a partnership with a slave. The allusion is
no doubt to the adjustment in the actio pro socio. Thus even where
the societas is continued after freedom and the adjustment takes place
then, i t is not a question of true compensatio, of setting off a debt on
one obligation against another, but of the interpretation to be given to
the agreement of societas. I t is in fact laying down the rule that
even such natural obligations as cannot be used by way of compensatio
must in such a case be brought into account.
It has been noted that the fact that the transaction gave no right
to the actio de peculio did not prevent the arising of a natural obligation4 : it is indeed in the absence of this action that the right would be
most valuable. Its importance may easily be exaggerated: a right
which was available only after manumission, and then not by action or
set off, cannot have been very highly valued by creditors. I t does not
appear from the texts that a slave could so contract as to exclude the
natural obligation. Classical law would perhaps have treated as a
nullity the provision in his agreement that he was to be in no way
personally l~able. Whether any notice would have been taken of his
proviso that the creditor was never to claim except by the actiones
honorariae cannot be said, but on the analogy of what followed from a
subsequent pactum de non petendo" i t seems likely that an exceptio
doli might have been allowed.
I n this chapter i t has been assumed that a normal slave has been
normally freed. There were other cases, which have been discussed in
their places. Such are the captives returning with postliminium6, the
servus poenae plene restitutus or pardoned ex indulgentia princzpis7. I n
the case of the slave freed by the public authority by way of reward or
of ~unishrnentto his master8, there is little authority: probably the
rules were normal.
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APPENDIX I.
THE RELATION OF THE CONTRACTUAL ACTIONS ADIECTITIBB
QUALITATIS TO THE THEORY OF REPRESENTATION.

THESEpraetorian actions appear to be a partial correction of what looks
like a glaring injustice'. By the civil law a dominus acquired freely through
his slave, but was in no way liable on his transactions. Doubtless the
injustice had not been so great as i t might appear, for in earlier law the
slave was not the important instrument of commerce he afterwards became.
Moreover in sale t o a slave the ownership did not pass till the price was paid,
so that the vendor could recover the thing by vindicatio, while the dominw
could not enforce the completion of a n unfulfilled undertaking to the slave
without tendering what was due2. I n fact a well-known analogous case
suggests that the difficulty was the other way. When the les Plaetoria
allowed miuors to set aside their agreements the result was that no one
would deal with them3. Here, also, this may well have been the real difficulty : if any commercial use was to be made of slaves, a remedy against the
dominus was essential4. So soon as these actions were evolved the slave
became a much more useful person. H e may be said to have fulfilled much
the same function as the modern limited liability company. A person who
has money to invest, and does not himself want to engage in trade, can
invest his money in shares in such a concern. H e runs a certain risk but he
knows exactly how much he can lose. The slave owner in entrusting the
slave with a peculium does much the same thing: his position is in one
respect better since, if things are going wrong, he can always put a stop to
further losses by withdrawing the peculium. It is not always possible to
sell shares.
Whichever side suffered, and however the injustice may have been limited,
these actions may be regarded as progressive stages in the adjustment of the
matter. The Romans never reached any comprehensive principle which
would cover all cases. It cannot even be said with certainty that any one
principle underlies all these actions. It is not possible to be sure how the

,

Praetor and his advisers looked a t the matter, what need, exactly, he set
himself to satisfy, what considerations would be most likely to define his
rules, and what analogies would be likely to present themselves to his mind.
For moderns the matter is simple ; the notion of representation can easily be
made to cover the whole ground. But i t is not easy to apply this to the
classical law of Rome. As has been said by Mitteisl our law is so saturated
by the conception of representation in contract that we find i t difficult to
admit a legal system which ignores it. Y e t i t is common knowledge that
the classical law did not admit of representation, to create liability in contract,
a t least (to beg no question), apart from these actions. Nevertheless, the
opinions held by modern commentators on them make a constant appeal to
this principle. No doubt all notion of representation is not to be summarily
rejected. But in view of the intensely personal nature of obligation in
Roman law, evidenced by a number of limitations which modern law rejectsB,
it is difficult to believe that the Romans built up these actions on any theory
of representation, and still more so to suppose that that theory was the one
held in any particular modern system. This last point is not unimportant.
I n relation to the actio institoria, Karlowa remarks3 that the fact of the
appointment must be known to the third party, as a n unknown principal
could have no juristic importance. This consideration would not be convincing to one who was familiar with the English law as to the rights and
liabilities of an undisclosed principal.
As we have seen4 i t is almost universally held that in the actio quod
iussu the iussun~must have been in some way ~ublishedto the third party.
The texts indeed are far from proving this. They suggest that this was, as
it would naturally be, the common case, but no more. B u t modern law
ueually requires5 that, for the third party to have a n action against the
principal, there must have been some form of notice that he was in the
background, and this has a t least helped in the acceptance of that requirement for Roman law. Yet, as we saw in discussing the action, there is no
presumption to be drawn from analogous cases it1 favour of this view. The
fact is that the rules of the action are based on the words of the relative
edict, interpreted in the light of current habits of thought. There was no
theory of representation to be utilised. Notice would not make it ruore or
less reasonable that a contract between A and B should bind C. And if the
analogy of acquisition of i u r a i n rem involving liabilities had occurred to
the jurists it might have led them to the idea of notice to the person liable,
but not to that of notice to the person claiming6.
I n relation to the actio institoria and the actio emercitoria there is a similar
tendency. The questio~twhether notice of the appointment was necessary
had, it appears, some importance in modern German law till the enactment of
Stellvertretung, 9.

The power of acquisition through a slave has little or no
relation to agency. It is independent of authorisation: the slave seems to be contemplated
rather as a mere receptacle or receiver.
4 Ante, p. 167.
R. R. G . 2.1128.9.
6 Ante, p. 155.
See, e.g., Biirg. Oes. B.$5 164, 171; Mourlon, Code Civil, 3. 489.
a See, e.g., ante, pp. 162 aqq.

Cp. 50. 17. 206.
3 See Girard, Manuel, 227.
a See ante, p. 157.
So, in English Law, the remedies against infants are designed in their interest, not in that
of creditors.
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the new Code, for, if notice was necessary, the rule went no further than that
of the Handelsgesetzbuch which had within its field superseded the Roman
law. But if the third party could sue though he had made the contract in
ignorance of the praepositw, the rule still existed and might be applied in
German courts. Accordingly there has been controversy. But the dominant
view has been that the contract must have been made in view of the praepositio. W e have already seen that there is no warrant in the texts for
that' : this is indeed usually admitted, and though texts are freely cited they
are always reinforced by fixed juristic principles which i n the view of the
writer compel this conclusion. Thus, Lenel, who states the edict in terms
which do not seem to express any such requirementB,discusses the matter else
where3, and proceeds to set and to answer the question : did this praetorian
action assume a state of facts in which a modern lawyer would Ree agency
H e holds, no doubt correctly, that the edict says L'cum institore gestum erit
eius rei nomine cui praepositus fuerit," and infers that the third person must
therefore have known of the praepositio. B u t a t most the words only shew
that he must, have known of the business not of the praepositio, and this is a
different matter. After discussing some other texts, already considered, he
goes on to say that general considerations lead him to the conclusion that
notice was necessary4. W e must consider, he urges, the need the Praetor
was satisfying, the existing practice to which he was giving a legal sanction.
H e says that masters were in the habit of honouring such contracts in
.certain cases, and those cases were what the Praetor protected. These, he
says, were the cases in which the third party knew that the affair concerned
the principal, for i t was only in that case that failure to honour the contract
would affect the principal's credit, and thus only in that case that he had
been in the habit of honouring the contract. This conjectural argument is
imperfect, since the failure to honour the contract would affect the credit of
the business, whether i t was known to belong to him or not. Lenel goes on
to say that to require only objective connexion would be to create an impossibly wide extension of the actio de i n rem verso, but this contention, like the
former, only goes to shew that the third person must know that the affair
concerned the business, not that he must know that behind the actual dealer
there was a principal or, still less, an identified principal. And this last is
what a t the beginning of his article he sets out to prove. Indeed he
seems to regard the points as the same, but i t is clear that this is not the
case '.
Dernburge thinks the requirement rests on the " Wesen der Sache," since
one who does not know of the agency trusts the agent, and there is no reason
for giving him a n advantage he did not contemplate when he made the
contract. Doubtless there is some reason in this if we think of the matter
i n terms of agency (though our English law ignores the point), but that is
precisely what we are not entitled to do. I n fact i n such a case what the
1
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third party trusts is the show of capital. Karlowa, besides making the same
assimilation of the trade with the praepositio', says that the principal, standing behind, of whom the third party knows nothing, could have no juristic
importance. MitteisP does not confuse the two kinds of knowledge, but,
admitting the uncertainty of the texts, concludes that knowledge is necessary,
because subsequent discovery that there is a principal behind ought not to
benefit, the third person. For the present purpose all these positions are
substantially the same.
Among the vexed questions arising in connexion with the actw de i n rem
aerso there are two which raise a similar point. Will the action lie only
where a free man would have an action on gestio? Must the third party
have handed over the property in view of the intended versio 1 These have
been fully discussed3. Here it is enough to say that the widely held affirmative opinions rest in the main not on the texts but on a certain modern
theory of representation.
All this seems somewhat misleading : i t is not in the law of agency that
we must expect to find the hints which will help us to solve the question.
No doubt i t is practical needs that have created the law of agency on the
lines followed in most continental systems, but in view of our English
practice these cannot be called so inevitable that no other lines can be
imagined. It must not be forgotten that the actio de peculio is t h e
original one of these actions, and it may fairly be regarded as in a certain
sense supplying the type, but there is scarcely a principle of the law of
agency which this action does not defy. W e are told indeed that the other
party contracts in view of the peculium4. But the action lies even though
the contract (or all contracts) were prohibited by the dominus to the knowledge of the other party '. It lies against a master who acquired the slave
only after the contract and who knew nothing of its. It appears even t h a t
it lies though the contract was made even before there was a peculiuna7.
No doubt these rules were gradually reached8, but so, in view of the words of
the Edict, must those have been which are attributed to the other actions.
It is not easy to see why in one case the liability should have been steadily
widened while i n the other i t was being artificially narrowed. No doubt
it might be contended that i t was ~reciselythe limitations set on these
actions which called for an extensive interpretation of the Edict de peczclio.
But while this hypothesis might fairly be used to explain a divergence of
practice apparent on the texts, i t is a different and less legitimate course to
use i t as evidence of a divergence which the sources nowhere indicate.
Indeed the supposed narrow interpretation is negatived by the texts. If the
right of the third party rests, in the actio institoria, on the knowledge of the
authorisation, it is difficult to see how the rule is arrived a t that he has the
action even though the principal was to the third party's knowledge dead
when the contract was madeQ. The actions cZe i n rein verso and de peculw
1
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are one: why should i t be supposed to have embodied such s notion as
negotii gestio in the one case, while in the other i t excluded it so completely
that, to prevent enforcement against the master of obligations utterly
opposed to any possible interest of his, it was necessary to fall back on the
view that the Praetor could not have been thinking of such contracts'.
With regard to the actio institoria the views that are here combated
start, rightly, from the principle that in interpreting the scanty words of the
Edict i t is necessary to consider what the need was that the Praetor set
himself to satisfy. But in considering this question the writers above cited
seem to treat it as equivalent to another question: what might the third
party reasonably expect? W h a t were his moral rights? They consider,
indeed, another question also: what did the commercial interests of the
principal require P But this is the same question : it is his interest for the
credit of the business to satisfy the reasonable expectations of the third
party. How will the matter stand if we formulate our question i n another
way and ask : what risks should a master who provides his servant with the
means of trading, and gives him his authority to trade, be reasonably expected
to undertake? To the question so stated a very different answer is possible.
W e may notice that in the actio tributoria where there is scientia but no
authority the liability of the master is a little increased, and the increased
liability is due to his knowledge, and not to any knowledge of the facts by
the creditors. It is clear that the extension depends on a conception of the
master's duty rather than of the creditor's right. Similarly in English law
a principal is liable on a contract made by his authorised agent though the
agent did not disclose the fact that there was a principal. I n the same way
it seems most probable that in the actio institoria, where there was general
authority and provision of capital, as opposed to mere acientia, the liability
of the master in solidum was independent of the creditor's knowledge of the
facts3. This is also the conclusion that we considered to be indicated by
the texts, as we did also in the actio quod iussu, where there was authorisstion of a specific contract.

where the contract was by a slave, and assuming of course that the claim is
one which ordinarily gave an intentio i n ius. This view is adopted with new
argument by Lenell. For ordinary formulae in ius the suggested form
is t h e simplest way in which to raise the issue, all that is needed being
a change of name in the condemnatio, and the fiction of liberty in the case
of a slave. It is clear on the texts that there was a fiction of libertye, and
this would not be needed in a formula i n factum. And a text dealing with
the novation of the obligation strongly suggests that the intentio was in ius3.
But the chief argument is the ips0 iure consumptio which appears in some
of the texts4.
The intentio thus framed, stating the transaction between the parties,
brings
but we know that the defendant
., into issue the whole obligation.
could not be condemned beyond the extent of the peculium and any versio.
It is not quite clear how this restriction was expressed in the formula. I t
has been supposed that there was a praescriptio limiting the issue5, but t h e
language of many texts8 leads Lenel to the opinion, now usually accepted,
that there was a taxatio in the condemnatio-dumtaxat de peculio et in rem
verso, or the like7.
Prom this formulation i t would follow, since a iudicium is none the less
legitimum because the liability is praetorianR, that the action once brought
by
could not be renewed except
- some form of praetorian relief. But the
texts tell a confused story, a fact which is not surprising, since there were
disputes on points which might have been expected to iffect the matter.
The jurists were hardly agreed as to whether the master could be said to owe
a t any moment more than was then in the peculiumg. There was disagreement as to whether the natural obligation of the slave was eadem res with
the praetorian obligation of the masterlo, and there are other signs of doubt
as to the exact nature of the res intended in the proposition that after litis
contestatio in a iudicium legitimum i n ius there could be no new formula for
eadem res. Further, we have to do with texts edited after the formula and
iudicia legitima had disappeared. When i t is added that there is not yet
unanimity on the point of formulation, and that the view has recently been
broached that notwithstanding Gaius, the expressions actio praetoria and
actio in-factum mean much the same thing", i t is easy to see that we cannot
expect a very simple tale from the texts. One fact does tend to simplify
matters : a, text of Ulpian, citing Julian, and dealing with the case of action
against one of two persons liable, declares that where one is only liable for a
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APPENDIX 11.
FORMULATION AND LITIS CONSC'IIIPTIO I N T H E ACTIONS
ADIECTITIAE QUALITATIS.
THESEintimately connected topics have been the subject of much controversy in recent years. No generally accepted solution of all the problems
has been produced. I n the following paragraphs space allows of no more
than a general account of the matter.
The most accepted view as to formulation is that of Keller'. H e holds
that in the actio de peculio the intentio was in ius, with a fiction of liberty,
1
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part, action against him releases the other, but on equitable grounds the
Praetor restores the action1. This text, much suspected on linguistic grounds,
is now proved by the discovery of a scrap of the original to be iu the main
genuine, the word rescissorium having been omitteds.
Prima facie, the simplest case is that of renewal of the action against the
same defendant, aucto peculio. Ulpian tells us that the action lies3. Paul,
dealing- with the case in which the peculium is insufficient, observes that
security cannot be claimed for subsequent accessions, though i t can be in the
actio pro socio, giving as his reason for the difference, that in pro socio the
defendant owes the whole amount4. The parallel is pointless unless further
actio de peculio was barred a t strict law. Erman indeed5 takes a very
different view of this text. According to him Paul and Plautius are not
concerned with consumptio, but exclude the cautw only because, as the
dominus owes only de peculio, there can be no question of consumptio beyond
this, so that the cautio is useless. Paul's language is indeed ill chosen if he
was thinking of consumptio. It is ill chosen in any case. But the point of
the paralle! with pro socio is the fact that there is consumptio. The gist of
the allusion is that, though the cases are alike in this respect, they differ in
that in the case of the socius there is a civil obligatio for the whole, while in
the other there is no obligation but that stated in the Edict, and that does
not exceed the peculium. Elsewhere Ulpian tells us on the authority of
Labeoe that where the actio annalw has been brought in error and lost on
grounds which do not negative the debt, and i t afterwards appears that the
slave was not dead, the plaintiff is to be allowed to sue again. Earlier in
this book7 the view was expressed that this was due to independence of the
obligations, but it seems rather to be a case of restitution for error : there is
no word of a n increase in the peculium, and, apart from error, the claim
would certainly be barred as to the existing peculium. The text thus does not
bear on the present point. There is, however, a sharp conflict between Paul
and Ulpian. Many ways of dealing with i t have been suggested. The simplest
view is to suppose that non has been struck out from Ulpian's texts. Gradenwitz remarkss that this text is the only one which having spoken of a right of
action as once exercised, with the emphatic word semel, goes on to say clearly
that it can be reuewed. This of course is far from conclusive, and while it
is true that a non, is easily dropped, it is also true that i t is an important
word not to be lightly introduced to create a harmony which does not exist.
Accordingly it has been said1"that there was a difference of opinion as to the
extent of the consumptio operated by the litis contestatw, some jurists holding
that the whole obligation, being expressed in the intentw, was consumed,

others, e.g. Ulpian, that the liability and the consurnptw were only to the
extent of the existing peculiurn. There is nothing a priori improbable in
this, in view of the fact that there might well be, and in fact were in other
connexions, doubts as to the exact nature of the eadem rea, further claim on
which was barred. I t might well be held that what was barred was what
might be effectively claimed i n that action. The intentio is not the whole
formula. A praescriptio could limit its consumptive force1, and some may
have thought a condemnatio might do so, particularly in view of the fact
that the only existing obligation is that expressed in the Edict, limited to
the peculium. But we know from GaiusP that in ordinary cases a limited
condemnatio did not in fact limit the consumptive effect of the intentio. No
doubts appear on this point, and, except for the text of Ulpian, there is no
text suggesting limited consumptio in case of the renewed actio de peculw,
aucto peculio. It may be noted that Papinian holds the whole obligatio to
be brought into issue3, and that the jurists who refuse condictio for payment
in excess of peculium4, are not authorities for the view expressed in Ulpian's
text as i t stands5. They shew that these jurists thought the Edict created a
natural obligation for the whole, beyond the actionable obligation to the
extent of the existing peculium, not that they held that there was a n actionable obligation after de peculio had been brought. There were other cases
in which a natural obligation survived a judgment6.
On the whole the more probable view seems to be that in classical law
the action was not renewable without relief, and that Ulpian7 either wrote
m n potest or, more probably, added a requirement of restitutios. I n another
case in which the question was of the renewal of action in regard to the same
peculium, so that there is no doubt of the consumptio, Ulpian, in declaring
that the action may be renewed, does not expressly mention restitzctio, but
uses the equivalent expression, permittendum estg. The same conclusion is
deducible from the rulethat in the case now to be considered of claim against
one owner, after action against another, the plaintiff might proceed as if
the earlier iudicium were rescinded and could recover not only what existed,
but further accessions, not being bound to sue the other as a t the time of
the first action1". The language is significant and i t is Ulpian who is
speaking.
I n relation to the renewal of the action against anot,her person there are
several cases to be considered. I n those of common owners, and coheredes
who have succeeded to the slave, either could be sued for the whole, was
liable to the extent of the whole peculium, and could deduct for debts due to
the other". As we learn that of two owners he could be sued in respect of
whom there was no peculium12, the rule was no doubt as in the last case, and
it would be immaterial whether the renewed action was against the same or
another owner.

15. 1. 32. pr. Erman, see below, has held its doctrine classical.
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I t is odd to find another rule applied as between two fructueries or b m
fidei possessores, since they had the same remedies as common owners for
adjustment1. But Ulpian, quoting Julian, tells us in a suspected text, now
proved, by discovery of a fragment of the original, to be substantially
genuineP,that neither could be condemned for more than he held, or deduct
except for what was due to himselfs, that suing one freed the other, and
that on equitable grounds a remedy was given by restitutio actionis. I n fact
there was a change of view as to the fructuary's liability de peculio'. The
earlier lawyers held him liable only so far as he acquired. On that view the
present question could not have arisen, except in a common undertaking.
Then the view appeared that the acquirer must be sued first, and that is the
rule from which the present text starts, since Julian, who favoured that
view6, is the source of this text. When the rule was accepted that either
could be sued on any contract, the present restriction became unnecessary.
But as between owner and fructuari Justinian's rule is still that the fructuary can be sued primarily only for what concerns him, but the action is
restored against the owner and wice versaa. There is no communi dividundo
between them. A similar limitation of the right of action and deduction,
with restitutio actionis, occurs in the case of coheredes liable only to the actw
annalis7, but here the division is due to the express provision of the XI1
Tables.
I n the case of vendor and buyer, within the annus utilis, the rule applied '
is due to the fact that neither, if he is sued, and has paid in full, can recover
from the other. Thus, though either can be sued for the whole, he is liable
only to the extent of the peculium he holds. Though the other is freed, the
claimant has restitutio actionis, to recover any balance still dues.
The relief is sometimes called restauratio of the old action8. There are
signs of dispute as to the effect of this. Strictly i t might seem to restore the
action only against the old defendant. This would be useless in the present
case. Some seem to have held that it only went so far as to give t h e
claimant what he could have recovered in the earlier action if the present
defendant had been a party. The view which prevailed was that the condenznatio would be based on the present state of the p e c u l i ~ m ' ~ .It is in fact
restitutio i n integrum. It is elsewhere called rescissio iudicii", which
expresses the same idea. It has been said that this makes what has been
paid a n indebitumlZ. But the debt is not rescinded : what was paid was due
and cannot be recovered. Nor indeed is the old judgment rescinded: the
new judge is merely directed to proceed as if the matter had not been before
the court.
W e have assumed that the earlier action has proceeded to judgment.
But there are cases of translatio iudicii, in which a pending action is transferred. If a dominus dies, pending the action, the iudicium is transferred
10. 3 . 7. 6 , 7 .
15. 1. 15.
6 15. 1. 19. 1, 37. 8.
815.1.30.5,37.2,47.3.
11 15. 1. 47. 3.
1
8

a 1 5 . 1 . 3 2 . p r . ; cp.

Z . S . S. 27. 369 and D. 15. 1. 19. 1.
6 15. 1. 37. 3 ; ante, p. 340.

Ante, p. 339.
7 1 1 . 1 . 1 8 ; 15.1. 14.1,32.pr.
10 15. 1. 3 2 ; cp. 12. 2.26.1.
9 15. 1 . 3 2 . p r .
11 Ferrini, cit. Erman, Mbl. Appleton, 355.
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to the heres. I s this mere succession or rescissio iudicii? The point might
be very material, as, if the claim were liable to be barred by time, the second
action, regarded as a new one, might be too late. The material texts do not
deal with slaves : it is enough to say that Koschaker has shewn' that it is a
mere case of succession. H e has also shewn, however2, that no inference for
the identity of the two iudicia can be drawn from use of the term translatk
iudicii. The point has already been considered in connexion with noxal
actionsa, and the view adopted that transfer of a pending noxal action
against the slave, freed, or against a new owner, is a case of mere succession.
Koschaker takes a different view4, a t least in the case of the man himself.
H e shews that Ulpian calls the noxal iudicium inutile, while Paul says the
iudex must transferre iudicium6. As a void iudiciunz cannot be transferred,
he holds that the second must be new. Admitting the possibility of disagreement, he yet thinks that Paul agrees with Ulpian. It is quite possible,
however, that Ulpian agrees with Paul, merely holding that there can be no
valid judgment against the alleged dominus. B u t in view of the doubts
which certainly existed6, no stress can be laid on Ulpian's mode of
expression.
W e have hitherto assumed that where litis contestatio has occurred, what
is consumed is the obligatio stated in the intentio, limited sometimes by
praescriptio. This agrees with the language of the texts7 and accounts for
the rules arrived at. But the matter is less clear when we turn to the
other actiones adiectitiae qualitatis. The intentio being the same in all cases
the bringing of one action ought to bar any other except for relief, and this
is the result deducible from most of the texts. All possible combinations
are not represented, and, apart from the institutional books, Ulpian is t.he
sole authority. W e learn that de peculio and tributoria barred each others,
and that de peculio barred quod iussu8. A s to de i n rern verso there is a
text which seems to imply that it did not bar de peculio, and is so treated
earlier in this booklo. But i t is more probably a case of praetorian relief
against error in the actio de ~eculio,ignoring the fact that there has been a
valid trial of the same issue under the de i n rem verso clause.
Another text raises another apparent difficulty of the same kind. A
$liusfamilias accepts a iudicium as ddensor of his father in a n actio de
peculio, as it seems, on his own debt. The effect is to release his father.
This, we are told, is a versio, to the amount of the peculiumll, even before
judgment. This excludes the possibility of the view that it is in the actio
iudicati de peculio that the versio is made effective. But any new action is
presumably barred. Von Tuhr shews reason for supposing the action to be
one by the surety iudicatum solwi, which the defensor must have had''.
On
this view the text has nothing to do with consumptw.
Translatio Iodicii, 239 sqp., in opposition to Kruger, Z. S. S. 15. 140.
Op. c i t . 15. The distinction is, however, sometimes brought out, e.g. in 5. 1. 57.
s g. 4. 4 2 ; 40. 1 2 . 2 4 . 4 .
Ante, p. 108.
cit. 220.
Ante p. 109.
4 . 53, 68, 107 etc.
9 14. 5 . 4. 5 .
G.4.'74; Inst.4.7.5; D . 1 4 . 4 . 9 . 1 .
12 Actio de in rem verso, 147.
lo Ante, p. 228.
l1 15. 3. 10. 3.
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I n relation to the aetio institoria (and ezecutoria) there is difficulty. It
is clear that the primary obligation is brought into issue, for i t bars action
against the representative, and is said to lie ex persona magistril. And it
bars another actio institwria, where the first was lost through a mistake as to
the business for which the loan was madea. But the same writer, Ulpian,
says in the same context, that if inatitoria has been brought on what is i n
fact a peculiare negotium, and thus lost, the mtio tributoria is still availablea.
This seems to mean that institwia does not bar tributoria. Erman4 is
ipclined to explain the texts as expressing a difference of view, some jurists
holding the primitive (Proculian) view that inbntio consunaitur; others
taking all the conditions of the condemnatio into account, the claim being
barred only where all are identical. H e cites certain texts in support, but
they refer to real actions6, where there is no question of the novatio necessaria
produced by litis conteetatioe. And the frequent appeal to restitutio shews
that it was not i n this way that relief was found. It is possible i n view of
the language of the texts that Ulpian allowed restitutio, and that the
present form of the text is due to the compilers7. There is, however, another
possibility. The fo~mulaof the actio tributoria is uncertain. It differs from
the other actions in that the liability depends on the master's dolus. It is
not certain whether the bar of de peculio by tributoria depends on conwmptws, or on fairnessg, or on express provision, as is suggested by one of
the textsI0. If the formula alleged an obligation of the dominus other than
that of the representative there is no reason why it should not sumive so far
as consumptio is concerned. This would explain why tributoria is mentioned
and not de peculw. But this solution seems to require that it be dolus not
to admit, in the tributw, a debt now reduced to, at best, a naturalis obligatio.

assertion of ownership is made it is not true we need not here deal'. Our
difficulty is to see how far the form was ~uodifiedif the acquisition was by a
slave. It is clear that he could say hanc rem domini mei ez iure Quiritium
esse aio2. But he did not always say this, as there might be doubt as to the
person to whom he acquired, e.g. in the case of usufruct3. Eisele thinks that
he said meumn esse aio. This is improbable on the face of it, and cannot
really be made to agree with the remark of Gaius that the reason why he
could not claim in a cessio in iure was that he could have nothing of his
own4. Eisele supposes that Gaius is really referring to incapacity t o appear
i n court, but that is not what Gaius says, and i t is scarcely credible t h a t he
could have expressed himself as he does, if slaves had been constantly using
that exact formula in mancipatw. Eisele adverts to the well-known rule
laid down, e.g. by Julian6, that a slave could stipulate sibi dari. But Julian
is also clear that a slave cannot stipulate for a right for himself a. A way out
is found by understanding such words in a loose, de fmto, sense7, but this
resource is useless in the case of such words as m u m ex iure Quiritium esse
aw. On the other hand the form absolutely requires the naming of someone in whom the right is to vest.
A text already briefly considered8 discusses the case of a slave who buys
a thing and pays for it by handing over a bag containing twice the price,
half being his owner's, half his fructuary'ss. Ulpian decides that there is no
transfer of the money, so that the property is not acquired to either. It is
hardly possible that in this case he can have named both, since the naming
of each would have had a privative effectlo on the other, as to half, so that
each would have acquired half and it would have been indifferent which
money was paid first. H e can hardly have named no one. The decision would
conflict in a quite unnecessary way with principle, and indeed with UlpianJs
own views". But the result i n the text would appear to follow if he had
said domino aut fmctuario and there was no evidence other than this payment as to whether it was or was not within the causae. It is analogous to
a stipulatio I'to A or B," both being domini. I t is of course an improbable
form, but there are many similar illustrations: the whole case is imaginary.
These events never happenedll.

APPENDIX 111.
FORM USED BY SLAVE IN ACQUISITIOX BY MANCIPATIO, ETC.

INan essay in the Zeitschrift der Savigny Stiftung for 1905 with the
chief thesis of which we are not here concerned", Professor Eisele makes
some interesting remarks on the form of mancipatio. As Gaius shewslz, it
contained in ordinary cases, two members; first an assertion of ownership in
the acquirer, and secondly, what looks like the chief operative part, esto mihi
enzpta hoc aere aeneque libra. With the odd fact that a t the time when the
14. 1. 1. 17, 24.
a 14. 3 . 13. pr.
3 IL. t . 11. 7 .
Milaliges Appleton, 234 sqq.
544.2.9.1,18;46.8.8.pr.
6 G . 3. 180.
7 The action was just that one not confined to the household relation. Lenel (Ed. Perp.
5 102) shews that the fsct that the contracting party was a representative was promineutly
stated, as he thinks in a demo~cstratio. But it is difficult to suggest a formulation which, resting
on this idea, shall leave intact the aetio tn'buton'a (14. 3 . 1%; 7 ) while destroying the action
against the representative (14. 1 . 1 . 17, 24).
8 Mandrv. Familieneiiterr. 2. 4 4 8 . 9 .
9 Karlowa.
1163.
> R. R. G
- . 2 . ---10 14. 4."9. 1 : cum ;it szbi regre&m ad alium non futurum.
2. S . S . 26. 66 syq.
G . 1. 1 1 9 ; 3 . 1 6 7 .
1
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1 See Wlassak, Z. S . S. 28. 7 1 sqq. Nor need we consider whether est or esto is to be preferred in the second member.
2 G . 3.167.
3 7 . 1 . 25. 1 .
4 G . 2. 96.
6 45. 3 . 1.
6 45. 1. 38. 6 sqq.
7 h. t . 38. 3-9.
8 7. 1 . 25. 1 ; ante, p. 364.
9 I t is for the purpose of the text indiflerent whether the transfer of the thing bought was by
traditio or by mancipatio.
10 Ante, p. 380.
11 Ante, p. 364.
la See Eisele, loc. cit., and Buckland, N . R. H. 32. 226. Absurd as looks the form, Hanc rem
T i t i i aut Seii ex i . Q . esse aio, it does not seem to conflict with anything that is known of the
rules of mancipatio. If T was dominus and S a stranger, it is not unlikely that there may have
been speculative discussion on the question whether the insertion, aut Seii, vitiated the transaction or was mere surplusage. And the decisive effect of payment in connexion with the theor
of the two causae (ante, p. 364) makes the case suggested one of speculative interest, thongg
hardly of practical importance. But the transfer may have been by traditio, or the expression
may have been used in the contract of sale.
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APPENDIX IV.
THE ESSENTIAL CHARACTER OF MANUMISSION1.

ITERATIO.

T o analyse the conception of manumission so as to express i t in terms of
other institutions is perhaps impossible. It has an obvious affinity with
conveyance, and Vangerow2, treating it as essentially a n act of transfer,
deduces from this character its main rules, so far as they are concerned with
latinity. But though this afinity is clear, it is no more than a n analogy,
and i t is not alone. W h a t was given to the man was not dominium over
himself: no man has that. The lex Aquilia gave no action to a man for
personal damage, precisely for this reason. It is true that Vangerow8 holds
this text4 of no force in this connexion ; he says that what Ulpian means is
that the lex applies only to ownership of things in the ordinary sense, and
this does not cover his ownership of himself. But what Ulpian says is t h a t
the man has no actio Aquilia, because he is not dominus of his members.
That is, his right is not dorninium. That it is analogous to ownership is
true, but this does not justify Vangerow's inferences. Personal independence
is not ownership of one's person5. W e know that manumission by will is
not a legacy6. W h a t is conferred is liberty with citizenship. If the analogy
with transfer of ownership were identity, or had been the most prominent
factor in the minds of the lawyers, we might have expected a development
of mancipation with safeguards ; we should have looked for discussion of the
question whether one freed informally or under 30 (thinking he was older),
would acquire libertaa ex iure Quiritium by one year's usucapion. The
modes employed inter vivos are not those of ordinary conveyance. Census
has little relation to them, and though manumission vindicta is in all
probability a case of cessio in iure, it must be noted that that form is usually
employed, precisely because the subject of the transaction is not dominium.
It is true that Schlossmann holds that cessw in iure is the primitive conveyance and that m n c i p a t w is a development from it7, but though there are
early references to cessio in iure, there seems to be no evidence earlier than
Gaius for its use in conveyance of a specific thing. The text of Varros
sometimes cited may refer only to cessw in iure I~ereditatis.
What passes to the man is not what belonged to the master: his liberty
and civitas are not subtractions from those of the dominus. There are other
cases in which cessio in iure is applied i n the same way : the potestas which .
is acquired by the cessio in iure which is the last step in adopdios is not
identical with the right which is destroyed. The cases seem parallel : what
See Wlassak, Z. S. S. 25. 64 spy., 28. 1 Spq. ; Karlowa, R. R. Q. 2. 128; Rabel, 2. S. S. 27.
290 s ~ ; .Vangerow, Latimi Iuniani, 5s 16, 28-30.
2
c. czt.
a o p . cit. 70.
9. 2. 13. pi-.
5 Karlowa, Zoc. cit.
6 Ante, p. 466.
7 Schlossmann, Cessio in Iure und Mancipatio.
a Varro, R. R. 2. l o . 4.
g G. 1. 134.
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is released is something other than what is acquired. Rabell holds this to
be a disregard of logic, intelligible i n adoption, but not admissible in manumission. But i t is clear from the doubts as to the effect of an attempt to
cede usufruct to an extranews, and aa to cessio hereditatis by a necessa2us8,
and perhaps still more from the rule that cesaio after entry released debtors
to the estate' and from that as to the effect of attempted cessio by a tutor
cessicius~that there was no very certain logical doctrine, as to the juristic
nature of cessw in iure.
Manumission is not transfer of dominium : it is creation of a civis, and
release not merely from ownership, but from the capacity of being owned.
This seems a better way in which to express the matter than to speak, as
Karlowa doesa, of the acquisition of personality. The Romans of a n early
age did not so think of the matter, still less would they have felt Karlowa's
difficulty that if the slave is a mere res he cannot acquire, and manumission
is a n impossibility. This sort of subtlety is of a later time, as is his solution
that the man acquires by virtue of a derivative personality, based on that of
his master.
RZanumission inter wivos is probably due to the Pontiffs, who applied such
analogies as presented themselves and, so far as their activity is known, do
not appear to have been bound by a very strict logic7. I n the case of census,
there is no element of conveyance, and in manumission windicta i t is rather
the fact that the case is not one of dominium which prompts the use of the
form. I t has indeed been contended that this is not a case of cessw in iure8,
but a comparison of the accounts of the two transactions8 shews the closest
similarity. It is true that there are differences : the prominence of the
festuca is the most important. B u t nothing is more to be expected than
distinctions of detail expressive of t h e particular application; there is no
reason t o treat them as shewing a difference of underlying principle, and it
must be noted that we have a description not of c e s h in iure in general, but
of cessio in iure of the dominium in a specific thing.
There is no doubt diaculty i n the question whether cessio in iure, and
therefore manumission vindicta is properly called a piece of fictitious
litigation. Discussion of that wider question is not in place here. It has
recently been thoroughly examined by Wlassak lo : he declares against this
view, holding that it is ab initio not a n act of litigation, but of release by
the dominus with official sanction, given in the form of addictio. H e shews
reason for thinking that there was no addictio where a defendant in a real
action refused to defend, or admitted his liability; indeed he denies the
applicability of the notion of confessio to a real action, and considers that the
form ad-dicto shews that what is done is in supplement to the act of another".
From this point of view the question whether it is fictitious litigation or
not is rather a matter of words. Wlassak suggests that it is of the essence
0. 1. 35 899.
a 0. 1.30.
op. cit. 325.
As to death of ceesicius, see Rabel, loc. cit.
6 Ulp. 11. 7.
Bid.
7 0. 1. 134, 2. 53.
loc. cit.
See G. 1. 24, and ante, p. 451.
a See re& in Wlassak, Z. S. 6.28. 1-3.
11 Z. S. S. 25. 91.
10 Z. S. S. 26.84 sqq.
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of a '' Scheinprozess " that the true drift of the proceedings shall be concealed
from the parties or the public. But this is hardly essential: our own
" common recovery " was assuredly fictitious litigation, though everyone was
aware that it was a mere device of conveyancing to enable a man to convey
what in fact he had not. It is not deceit, but evasion of legal difficulties, a t
which the transaction aims. Wlassak has made it extremely probable that
the addictio is a characteristic part of the cessio, and does not occur in real
actions even on admission of the claim. I t indicates that what is in hand is
not true litigation. The nature of the transaction is evident from the
beginning, and in that sense it may be said to have nothing fictitious about
it. But this is to ignore the equally notable fact that it borrows the form of
a causa liberalis, the vindicatio and the assertor, and is plainly based thereon1.
The question as to the exact significance, and place in the proceedings, of the
master's touch with the wand, and a8 to the essentiality of the blow on the
cheek, etc., are matters on which the evidence permits little but conjecture.
And even on Wlassak's view, that addictio is characteristic, it is not possible
to say with certainty whether it is, as some say, a mere recoguition by the
magistrate, or as others say, a n act of grant by the magistrate', or as he
holds, and, as it seems, with much probability, a n act of sanction. But on
the view here taken of the nature of manumission, these points are of small
importance. I f conveyance, gift of civitas, release from the position of a res
are all present to the minds of the framers, and these are by no means slaves
to logic, any one of these analogies may be the determining cause of a
particular part of the form without entitling us to draw any inferences from
the existence of that detail, as to the real nature of the transaction.
The law of iteratio might be expected to provide a touchstone for some
a t any rate of these opinions. The texts are few and somewhat obscurea.
Vangerow4, starting from his view that manumissio is essentially conveyance
(and iteratio must of course proceed from a quiritary owner), holds that there
may be iteratio after informal manumission, though the original manumission
was before the slave was 30, and after manu~nissionby the bonitary owner,
in each case by the quiritary owner for the time being, even a transferee or
heir. H e refutes the opinion of Betlimann-Hollweg and otherss, who hold
that only the original quiritary owner can iterate, not his heir or assignee,
and not even he, if, before the first nianumission, the man was in the bonitary
ownership of another. H'e shews that this last view is plainly contradicted
by the texts6 and that the textual support of the others is only apparent7.
But he holds that one who has formally freed a man under 30 cannot iterate,
as he has by the formal act abandoned the ius Quiritium, though circumstances prevent the slave from acquiring it. H e does not distinguish between
vindicta and will. H e accounts for the language of Ulp. 3. 4, which requires
1 Livy, 41. 9.
a See the reff., Wlassak, Z. S. S. 25.104 sqq.
The chief are G. 1. 35, 167; 2. 195; Gai. Ep. 1. 1. 4 ; Ulp. 1. 12; 3. 1 ; 3. 4 ; 11. 19; Fr.
Dos. 14; Vat. Fr. 221: Plin. Litt. 7. 16:, Tacit.
13.
- -.
.
.
. Ann. .
. 26.
-- .
ZOC. cit.
6 Reff., Vangerow, op. cit. 152.
6 G. 1. 167; Vat. Fr. 221.
Ulp. 3. 4 , f i i t , and Phn.Litt. Traj. 105.
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the man to be 30 a t the first manumission, on the ground that it is only of
a slave first freed over 30 that the proposition he lays down as to iteratio is
true generally. The texts' seem to leave no doubt as to the justice of his
view in the case of informal manumission of a man under 30. Indeed since
iteration in this case dates from before the lex Aelia, any other view requires
this law or the lex Iunia to have contained an express provision forbidding
iteratio in this case. But his opinion as to formal manumission seems less
certain. The textual authority is small : there is only the doubtful inference
froni Ulpiana, and some indications in Gaius 1. 35, so defective that reconstitution of the text is hopeless. On the other hand it must be admitted
that while there are texts speaking of iteratio as applicable to junian latins
generally3, there is none which unequivocally applies it to a latin freed
windicta or testamen,to.
Vangerow bases his opinion mainly on the view that as manumission
implies ownership, it is impossible where there has been a formal manumission,
since the formal act of conveyance, though the provisions of the lex Aelia
prevent it from giving civitas, produces nevertheless the other effects of
which it is capable. Thus it causes the dominiurn to pass out of the manumitter, though i t does not pass to the manumissus. H e supports this view
by reference to the cases above mentioned in which cessio i n iure tutelae,
ususfruetus and hereditatis, were treated as depriving the cedelzs though the
primary purpose was not realised. But, apart from the fact that these texts
shew evident signs of dispute, they appear to turn, not on the principle
invoked by Vangerow, but upon the notion that cessio is an acknowledgment
in court that the cedens has no right. This could have no bearing on manumission by will4. I t may be observed that i n some cases, and in the opinion
of some jurists, the cessio might be pleaded b y persons who were not parties
to it6, and it is also noticeable that in every recorded case it is used as
a defence to a claim set up by the cedens. It may also be noted that
Vangerow's theory leads to the result that if an owner under 20 manumitted
vindicta, though the manumission did not take effect, it would be impossible
for the owner ever to make the man a civis. For the texts do not say that
his act is a nullity but only that the statute bars the freedom6. Indeed on
Vangerow's view i t seems that the man should have become a servus sine
domino, for i t is not merely the ius Quiritium which is affected by a cessio in
iure. Analogous difficulties arise in the case of manumission by will. AS
we have seen, it is by no means clear that a manumission windicta could
make a man a latin in classical law7, and i t may be that this is the real
reason of the silence of the texts. A s to manumission by will Ulpian tells
a Ulp. 3. 4, referring only to latins over 30.
-. -. , Vat. Fr. 221.
Ulp. 3. 1 ; Fr. Vat. 221.
4 The rule of accrual when a common slave is freed vindicta or testamento by one owner
(ante,p. 575) may seem to throw doubt on this. But the principle on which this accrual rested
was very doubtful. Some thought it operated even in informal manumission. The view which
prevailed seems to have been that it was confhed not only to a formal manumission but to one
which satisfied all the requirements of manumission (40. 2. 4. 2). Justinian observes (C.7. 7.
1. -wr.1, that. as to the rules of accrual in this case, multa ambigritas ezorta est apud veteres irris
auetores.
6 Reff ., ante, p. 642.
6 G. 1. 35; Ulp. 11. 7.
1 R 1 1fi7.
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us expressly that the lex Aelia treats a man manumitted under 30 by will as
if he had been freed informally, which he would hardly have said if there
was the fundamental difference that iteratio was impossible in the case of the
former. The result seems to be that any Junian latin could, when he was
over 30, be made a civis by iteratio, by the person in whom the quiritary
ownership of him was now vested. But it is a n open question whether in
classical law a person freed vindicta could be a latin.

question must be legitima, for Ulpian allows only legitimi tutoree to cede'.
The case is thus one of a patron, i.e. a miles or former miles, who can, as we
know, free vindicta. The proposition thus is : certain persons who can
certainly free by legis actio cannot cede the tutela acquired by the manumission, because they are incapable of legis actio. This is a t least something
like a contradiction, and such a text seems hardly clear enough to put all the
others out of court.
11. P. Sentt. 1. 1 3 a. Filiusfamilias iussu patris manumittere poteat,
matris non potest.
This text is perfectly genuine and thus ought to cover all cases of manumission inter uivos. Mitteis considers it arbitrary to apply it to manumission
vindicta. I t seems more arbitrary to understand a tacit limitation to manumissions which produce only a truncated result. The effect is to make the
text give a misleading result, which Paul elsewhere carefully avoids. I n
view of the language of P. Sentt. 4. 12. 2, it is difficult to understand our
text of a manumission which did not give iusta libertas. I t is one thing to
state a general rule ignoring exceptions : i t is another to lay down in general
terms a rule which does not apply to the normal case a t all.
111. C. 7. 15. 1. 3. I n this enactment Justinian extends the power of
authorising manumission to ascendants of either sex in respect of any
descendants. H e says he is abolishirlg the old restrictions of persons, but
he says nothing of any extension in point of form. The first case he names
is per iudicem.
I V . 37. 14.13, Modest.; 40. 1. 16, Idem ; 40. 1. 22, Papin. These texts
are general and if written as they stand must fairly be applied to all manumission inter vivos. They may have been abridged, but there is no sign of
this, and, a t least as to 40. 1. 16, the reference to manumission vindicta is
strongly suggested.
V. 38. 2. 22, Marcian. S i jiliusfamilias miles manunzittat, secundum
Iuliani sententiam ...patris libertum faciet: sed quamdiu, inquit, vivit, p,raefertur f l i u s in bona eius patri. Sed divus Hadrianus Flavio Apro rescrzpsit
suum libertum eum facere non patris.
This text, adduced by Mitteis, deals with a miles and is not strictly in
point. I t s only importance is that its language shews the practice to have
been older than Hadrian's enactment2, and that as it is not easy to see how
the father can have been thought entitled to the goods of such a man otherwise than by descent, the manun~issionmust have given civitas and thus
been formal, The possible but uncertain inferences need not be entered on.
TI. 40. 1. 7, Alfenus Varus. This text mentioned by Mitteis has been
so maltreated that little can be inferred from it. What can be made of the
libertus who becomes a slave again a t the end of the t e x t ? The fragment
seems of little importance in the present connexiona.
V I I . 40. 2. 4. pr., Julian. S i pater Jilio permiserit servum manumittere et interim decesse~itintestato, deinde jilius ignormns patrem suum

APPENDIX V.
MANUMISSION VINDICTA BY A FILIC'SFAMZLZAS.

ITis clear that manumission vindicta was a legis aetio'. It is also most
probable that a jiliusfamilias was incapable of legis actio. It appears t o
follow that he could not free vindicta, even iussu patris. Yet this power
is repeatedly credited to him, and is nowhere expressly denied. On the
texts as they stand there is therefore something like a n absolute contradiction.
There seem to be two ways of dealing with the matter, assuming the
truth of the proposition that a Jliusfamilias cannot lege agere. One of these
is that of Mitteis2, to refer all the texts which do not specify the form to the
informal inethods and to treat the others as in some way interpolated. The
other course is to accept the texts and to treat their rule as one more case in
which the character of the process was disregarded. The following pages
state as briefly as possible the grounds on which the present writer has held3,
and holds, this the better view.
The relaxations stated on p. 452 are no doubt for the most part merely
evidences that the process was not really regarded as judicial. Some can
hardly be so disposed of4, but they are much less important than the texts
directly touching the question, of which the chief are set out and discussed
in the following pages.
I. Schol. Sin. 18. 49 (Kriiger) : . . . A i r ~ r ( o 6 u r o s d s p i d v legis (
)
~ € K T L K & 06 8 6 v a ~ ai ~
n iure cedere &LPy +v i ~ r r ~ o x r j v .
This text leads Mitteis to reject all the others. H e infers that in the
judgment of Ulpian a jiliusfamilias could not lege agere, and that thus all
the texts which speak of him as freeing vindicta must be in part postclassical. Fifth century greek scholia are not perhaps the best evidence of
what Ulpian said, and i t may well be that the rule is Ulpian's, the reason
the scholiast's. But admitting that i t is in effect Ulpian who speaks, the
text is but a doubtful starting-point. It gives an odd result. The tutela in
1
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nwrtuum, 1ibertab.m imposuerit, libertas servo favore Zibertatia m t i y i t , m
n m a p e a t mutatu ease domini vduntm, sin autem ignorante jilw vetuieeet
pater per nuntium et antequam jilius certio~firet,servum manumbGaet, l i h r
mm $tit. nam ut $1io manumittente SWVU8 ild libertatem perveniat durare
oportet patria vokntatem : nam i mutata fuem't non erit verum volente m e
jilium manumisisse.
This text has been profoundly altered. It does not express Julian's
view1, and some a t leaat of the talk about voluntas seems to be due to
Tribonian. I t is diificult to see why i t should have been placed under the
heading de mnumissione vindicta, unless originally written of this, since it
contains no reference to form. Mitteis holds that i t was written of informal
manumission, mainly it seems, because h. 1. 1 was. The force of this is
weakened by the fact that h. 1. 2 was certainly written of formal manumission, and, if contiguity is decisive, settles the question the other way for
the whole lex. There is indeed little reason t o think that h. I. 1 was written
of informal manumission. The needlessly duplicated talk about voluntaa
looks like Tribonian seeking a reason good for all manumission. And
though, as Mitteis has elsewhere shewna, it is dangerous to be dogmatic as
to what Julian cannot have written, he can hardly have written the reasoning
put before us. H e is supposed to have said that when Titius declares inter
amicos that he frees a man, whom he thinks, in fact, to be the property of
another, but who is his own, verum est voluntate domini servum mnu~nissum
esse. But that is not the case: the needed voluntav is not present. H e
intended a joke to deceive the man or his own friends : le3c enim h n k eos
jieri latinos iubet quos dominua liberos esse voluita. On the other hand, as
applied to manumission vindicta the decision is perfectly sound. A s has
been said by Wlassak4 : " bei allen Formalgeschaften des alten Rechts, so
auch bei der manumissio vindicta, die rechtliche Geltung unabhangig war
vom Dasein des durch die Wartformel ...der Partei angezeigten Willens."
This is surely what Julian is laying down. There are other texts wKch
shew that formal acts produced their effects irrespective of state of mind6,
and others which shew that, apart from form, the transaction was null in
such a case of mistake unless there waa a real volunim which t h e transaction
realised9 Some of them refer to informal manumission.
V I I I . 40. 2. 10, Marcim. Surdi vel muti patriejilius iusm eiw manumittere potest :.furiosi vero piua rum potest manumittere.
It is not easy to see why this text is placed in this title, unless i t was
originally written of manumission vindieta. Here too there may have been
alteration: apart from this its general form would have been misleading.
Mitteis observes that i t was of course necessary to mention here and there
the powers of muti and surdi, and he cites three other examples. It may

not he altogether insignificant that in two of these' the limit of the power is
clearly stated, while in the third' the negative form of the proposition makes
this unnecessary.
IX. 40. 2. 18. 2, Paul. Filius quoque voluntate patris apud patrem
manumittere potest.
As it. stands this text is conclusive. Mitteis holds that there has been
alteration and that Paul actually wrote : Filius miles apud patrem, etc.
There is no evidence of change and indeed that remark seems hardly worth
making. The point actually made is more important. If the manumission
was voluntate pat&, it was his own manumission and he was judge in his
own cause. The words voluntate patris, redundant as they look, are essential
to the statement of this point.
X. 40. 2. 22, Paul. Pater ex prwincia ad filium sciena Romae agentem
epistulamfecit qzcae permkit ei quem vellet ex se& quos in minkterw secum
hic habebat windicta liberare: post quam filiwr Stichum manumisit cupud
Praetorem : quaero an fecerit liberum. respondi : quare non hoc coneessum
credamus patri ut permittere poseit &lw ex his quos in ministerw haberet
manumittere 1 solam enim electionemjilio concessit, ceterum ipse manumittit.
Mitteis supposes the compilers to have here interpolated the references to
form, though they have omitted to do so in the other texts in this title
which we have discussed. H e considers the expression apud praetorem ill
placed and redundant in view of the word vindicta earlier in the passage.
But the expression is inserted precisely because the authorisation was to
proceed in a certain way, and the statement shews that the direction was
followed. The form vindicta liberare is the usual classical form3. I n
40. 1. 15 and 45. 1. 122. 2 it is clearly genuine, but i t does not seem common
in the Digest. I n our text the words have all the appearance of being o
quotation from the letter.
X I . 40. 9. 15. 1, Paul. Iulianw ait si postea q u a m j l w permbit pater
manumittere $filius ynorana patrem decesaisse manumisit vindicta non $eri
eum liberum, sed et si vivit pater et voluntas mutata erit m n videri volente
patre jilium rnanum;isisse.
Mitteis supposes the compilers to have interpolated the word vindicta.
It is not clear why they should have so done. If the original text contained
no reference to form the insertion would be misleading. If i t did, i t would
be still more misleading to strike out that reference and also insert the word
uindicta, though to do either without the other would be reasonable. The
chief positive sign of interpolatioll is the fact that, in the Florentine index,
the corrector of the MS. has altered a heading ad legem Iuliam, and made
i t Iuniam. I have suggested that the corrector was wrong, as he was far
from infallible, and though Mitteis attaches no weight to this, the suggestion
may not look quite absurd to one who will look at the surroundings of the
correction a t the place where i t occurs. That is the Florentine index and
not in the inscription of this lex. It is not indeed certain that it refers to

40. 9. 16. 1 ; post, p. 722.
a Z. 8. S. 27. 369.
FT. DOE.7, 8.
4 Z. 8. S. 26. 403. As to the interwlation of this text he agrees with Mitt&.
~Cp.P.1.7.6,8;Q.4.117. ~17.1.49;29.2.16;22.6.9.4;41.1.~5;.lo.9.9.pr.,17.1;40.12.28;41.~.4.15;1n.~.
20. 11. See also Buckland, N. B. H. 32. 236.
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the' same book. There is no sign of correction in the inscription. It must
be observed that the mistake, if i t is a mistake, occurs twice quite independently, and that there is no trace but the correction in the index of any
writing by Paul on the lex Iunia. Moreover this text has not been generally
overhauled, for i t retains a view of Julian's, which is elsewhere set aside'.
And the word vindicta, useless or worse under Justinian, may hare served a
purpose in the original. A n informal manumission would be null if the
authorising pater were dead, but some may have doubted if this was equally
true where a legis actio had been gone through without notice of the death.
It is easy to see many complications which Julian's decision avoids.
Mitteis observes also that there is no known lez Iulia which dmls with
manumission. The leges Iuliae iudicinrine must have given occasion for the
discussion of those quasi litigations which were still tried by legis actw, of
which manumission vindicta was one. It. is always difficult to say what
a book may have contained.
X I I . 49. 17. 6, Ulpian. S i militi jlwfarniliccs c ~ m sr m m nzanumittendi
cama donaverit an suuna libertuna fecerit videamus, quin peculiares et servos et
lihertos potuit habere, et siagis est ut h c (?) castrenk peculio non adnumeretur,
puia uxor ei nonpropbr militiam nota esset. plane si mihi poponns ad cmtra
eunti marito uxorem servos h m s e ut manumittat et habiles ad militiccm
libertos habeat potest dici m a voluntab cine patris permissu manuniittentem
ad libertatem perducere.
The concluding words imply without actually saying it that where the
slave was not in the peculium castreme, the jifilim with the father's consent
might have done what he is contemplated as doing without it if the slave is in
the pecttlium castreme. And this is so to free a man as to make him habilis
ad militinm. This must be formal manunlission since a latin would not be
qualified.
Texts in general terms, and thus applicable to latins, have not been cited,
except where they contain something to suggest that they were intended t o
refer to formal manumlsion, and no doubt some relevant texts have been
missed. Some, discussed elsewhere, have been omitteda, as having less
weight than I had attached to them. No text in the Digest can be
absolutely conclusive for classical law, since there may always have been
alteration. But these seem rather a strong body, and if their force for
classical law is to be destroyed i t must be by the assumption of systematic
interpolation, of which there is in many cases no trace and i n most of these
no purpose. The texts are in all parts of the Digest and the compilers never
seem to have made a mistake : they have left so far as appears, no trace, no
suggestion, of the older doctrine. They are not often so exact in their
workmanship. And the main reason for this opinion is a, fifth century Greek
scholion which does not directly deal with the point and is itself in somewhat
Ante, p. 719, no. vn.
28. 2. 51.1 (which, as Mitteis says, may have to do with matn'moniunt i n s g e d u m though
this seems unlikely) and 40. 9. 16. 5, in connexion with which the distiuctiou relied on in my
discussioll is far from clear on the texts.
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self-contradictory form. After all there is a presumption in favour of the
genuineness of a text even in the Digest.
I venture to suggest that Professor Mitteis in studying these texts is
giving them an importance they do not deserve in relation to his general
theory. H e has shewn us how inadmissible the idea of representation in
fornral acts was to the classical lawyer. But the foregoing chapters shew
that favor libertatis led to the doing of things, the acceptance of interpretations, and the laying down of rules, quite inadmissible in other
branches of the law. Nec enim ignotum est quod multa contra iuris rigorem
pro libertate sint constitutal.

INDEX
Abandonment of slaves (see also Sick
slaves) 274; noxal liability 107
Abduction of slaves 32 sq.
Absconding slaves, administrative rules 268
Abstention of heres, effect on manumissions
609
Acceptilatio.to or for a alave 217, 261, 694
Accrual in manumission of oommon slave
575
Acknowledgments, by slave 164; of freedom,
e5ect 648 ; of liberty, effect 647
Acquisitions by heres necessarius, ignorant
of fact 332; sewus communia 379 sqq.;
dotalis 263 sqq. ; fugitivwr 271 sqq. ;
fruetmrius 361 sqq.; hereditariwr 256sqq.;
in bonia 250 ; m l a e fidei possessw, 355 ;
publicus mwticipii 328 sqq.; slave whose
ownership is in suspense 136; statuliber
287; vicarius 241 sqq.
Acquisition, in suspense 292,349,363 sqq.;
iclssu possessoris 342 ; manumission 681;
of ownership through slave 135 sqq.;
through bow fide serviens 332; to peculium 198 eqq.
Actio aestimatoria 59; auctwitatis 52; de
in rem verso 176 sqq., 685; adempto peculio 219; basis 184 sq., 705; nomine
vicarii 245 ; de pauperie 112
Actio de peculio 123, 207 sqq.; annalis
227 sqq., 365; error, restitutio 708, 710;
renewal, aucto peculio 708; scope 207214, 639, 705; transfer of slave inter
vivos 229, 709
Actio &li, for acts done before manumission
692; ex empto, for edictal obligations 44,
45, 63; where contract is void 44; exercitoria 127, 174 sqq.; expilatae hereditatis 520; ex poenitentia 634, 638, 639,
646 ;funeraria 74 ;furti in case of pledged
slave 282 sq.; iniuriarum auo, semi, no-

mine 79 sqq.; institoria 169 sqq.; knowledge of parties 173 sqq., 703 sqq.; nomine
vicarii 247
Action against dominus, effect on natural
obligation 695
Actiones adiectitiae qualitatis, conaumptio
inter se 711; formulation 706
Actio Pauliana 61; Publiciana 27; quanto
minoris 53, 59, 60; quod iussu 166sqq.;
notice to thud party 167, 703
Actio redhibitoria 59 sqq.; burden of proof
60; duties of buyer 61 sqq.; effect 61,63;
eviction of slave 66; interitus rei 66 ;
limits of time 59; more than one buyer
or seller or slave 67,68; penal character
64; refusal of vendor to receive slave 62
Actio Serviana 48,50; tributoria 233 sqq.,
712 ; alternative to de peculio 238,712
Actor, sale of freeman to act as 433
Actus, liability after manumission 689
Addictio bonmm 6208qq.
Addictio in cessio in iure 715
Ademption of, administratio peculii 205 ;
of conditions 486 ; of fideicommissum
519 ; of legacy 149 ; of manumission 466,
470 ; of peculium 205, 219, 467
Aditio of servus commz~nisinstitutus 384
Administratio peculii 201 sqq., 243,690,697
Adoption of slave 448
Adrogatio, actio de peculio 213
Adsertio libertatis 442, 655, 656, 726;
secunda 668
Adrtivulatio 155
Age of manumitting owner 537 sqq., 555
Age of munumissus 450. 542 sq., 552
fien nation by alave 159, 201,241, 713; of
statuliber 488
Alimenta 472, 473
Ancilla Caesaris 323 ; married to freeman
549, 602

Index
Animus donandi 635 ; fraudandi 561; possidendi 131
AnnicuM probatio 536
Apparent condition in manumission by
will 483 ; fructuarius in good faith 395 ;
liberty, praesmptio 648
Appeal in cauaa liberalis 667, 679
Appointment as tutor, without express gift
of liberty 463, 514
Arbitrium in noxal actions 114
Beneficium separationis 506
Birth as cause of slavery 397 sqq.
Bonae jidei possessor 103, 104, 331 sqq.;
acquisition by 341 sqq.; noxal liability 129
Bona jide s m i e n s 262, 331 sqq.
Bona vacantia, gifts of liberty 628
Bonitary owner, acquisitions to 136; manumission by 533, 549, 593
Burial of slaves 74
Burden of proof in causa liberalis 655, 660
Calumnia in causa liberalis 663, 665
Capti et fravdati 225, 229
Captivi (we also Postliminium) 291 sqq.;
manumission 597 ; return without postli.
minium 306, 307
Captivity, effect on family relations 295
Captivity of slave, effect on rights over
him 298
Carbonian edict 672
Castration of slavee 8, 37, 80, 602
Caupo, theft by employees 122, 127
Causae manumissionis 539 sqq.
Cauaae probatio 538 sqq., 542, 629
Cauaa liberalir 85, 133, 636, 652 sqq., 716;
acquisitions 664 nqq. ; actions against
claimant of liberty 662; burden of proof
655, 660; claims of lesser righte 670;
concurrence with other issues 671 sq. ;
interim position of t h e man 663; possession of the man 270, 663
Cautio Muciana 485, 486, 586
Census 439 sq.
Ceesio in iure, essential character 715 spq.
Child born apud hortea 301, 305, 308
Child of ancillu, when free 398, 399, 400,
617 699.; of libera, when a Slave 398
Cibaria annua a21
Cireumductio 655, 669
Civil position of slave 82 899.
Claims of liberty 652 sqq. ; of ingenuitud,
property relations 674

Codicils by captivi 301, 308
Cognatio semilis 76 sqq., 682
Coheirs ss common owners 392 sqq.
Collegia tenuiorum 74
Collusion between vendee and claimant of
man 48; in causae liberales, etc. 419,
650, 674; to defeat will 610
Coloni fugitivi 403
Commercial importance of elaves 131
Commodatum of or by slave 11, 158, 265
Common slave, acquisition e x re uniue
domini 386; legacy to 258, 392; transactions affecting owners 390 89.
Compensatio in naturalis obligatio 700
Compulsion to enter to save fideicommissa
523 sqq.; to free under trust 611 sqq.
Concealment of fugitivi 269
Concessio peculii 196, 197, 206
Coneubinu, manumission 609
Condemnatio in noxal action 105 ; of pregnant woman 400
Condictio generalis 186; ob rem &ti 644
Conditional gift u t m n u m i t t a t u r 631
Conditional liberty, addictio bonorum 621
Conditional manumission of common slave
576
Condition dando, faeicndo 501 ; in fideicommissa 518 ; in legacy to freed slave
471 ; in manumission 455, 482 sqq., 571 ;
iurieiurundi 486 ; pecuniam dare, dispute
as to hereditas 470, 502; claim of payee
503 eq. ; prevention of performance 491
sqq., 496, 503; rationee reddere 495 Uqq.,
501
Coniuratio 90
Consent of dominus to manumission by third
party 467
Consilium 538 sq.
Constitutio Rutiliina 315
Consumptio ipao itcre 707
Contract by deputy of magiater n a v k 174
Contract by master, act of slave 161 eqq.
Contraot by servus communia 377 q q . ,
387 egg.
Contract by servus, dolus 157; dolus or
culpa of dominus 212; obligation of
moster, limitations 165 sqq.
Contract by s m w dotalis 263; fiscalis
326; fructuarius 359, 362, 363 ; fugitivw
273; hereditarius 260 sqq.
Contract by servus p u b l i w 322
Contraot by vicaritle 242, 243

Index
Contract of bonajide nerviens 339 sqq., 347;
of slave, for right for himself 156
Contractual capacity of slave 155
Contubemium of slave 76
Conveyance of slaves 11
Corruptio hereditatis 678
Creditor, what is 562 sq.
Crime by slave 91 sqq., 700; by slave eold
57; by statuliber 288
C7imen expzpilatae hereditatis 256
Cruelty to slaves 36 sqq.
Culpa i n eligendo 123; i n mundato 126
Curator bonorum captivi 11, 293
Cwtodia, nature of 282; noxal liahility
123
Damnum by slave of colonua 123; by slave
to himself, deduction in actio de peculio
223; i n turba factunz 99, 100; to slave
29 ; to pledged slave 281 ; to servus hereditarius 254
Death, effect on questions of status 651
Death in captivity, presumptions 303
Death of third person, effect on questions
of status 652
Debita naturalia 685
Debts as part of peculium 193, 194, 198,
220, 685; of dominus to slave 685; of
peculium in actio de peculio 221 sqq.
Decree as source of freedom 598 sqq.
Decurio cohabiting with ancilla 77
Dediticii 544 ; enslaved 402
Deditio by pater putratus, postliminium 304
Deduction for debt in actio de peculio 223226, 379
Defaulting adsertores 655
Defaulting claimants of liberty 419
Defemio of slave 91, 112, 113, 374
Dejectio of slave, effect on possession 160
Delatio by slaves 86 ; by slaves of the Fisc
326; by slaves of punishment 278
Delict by famitia 118 sqq., 376
Delict by servw, communis 373 sq., 376,
377; by servus dotalis 124 ; by se?vud
fructwrius 116aq. ; by servus hereditariud
254 sqq.
Delict by slave 98 sqq., 677, 679 ; against
redhibiting buyer 124 ; against third
persons, deductio in actio de peculio 222 ;
in connexion with contract 122 sqq.
Delict by slave, knowledge of dominus 115,
128
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Delict by vicarius 248
Delict, enslavement of wrong-doer 435 ;
privity of dominua, manumission 678sqq. ;
to bona jide serviens 334 sqq. ; to servus
communis 372 ; to servua kreditarius 254 ;
to slave 31, 676
Denial of potestas in noxal actions 104
Denctntiatio under Sc. Clnudianum 412 sq.
Deposit of or with slave 265, 697
Derelictio, compared with manumission 437
Derelict slaves 274, 280 sq.
Dictum proiniasumve in sale of slave 66 63
Dies cedens in gift to slave 145, 146, 152
Dies in manumission 455, 469, 479 sqq.,
490
Direction not to alienate 515
Discretionary fLdeicommissum 516
Division of claim, actio de peculio 229, 709
Divorce, restrictions on manumission 584
sq9.
Dolus, in nozae 106, 110 ; essential to actio
tributoria 236 ; as basis for aetio de
peculio 209
Donatio by elave 204; by slave to master,
when a versio 179 899.
Donatio mortis causa 151, 635
Donatio to common slave 389
DOS of seruus poenae 407
Dos, promise to common slave 389
Dotal slave, manumission 583
D w e lucrativae causae 147
Ductio in noxal actions 103 sqq., 110
Eadem res, what is, for litis consumptio 709
Edictal liabilities enforced by actio ex
empto 45
Edict of Aediles 39, 46, 52 sqq. ; fraud on
the edict 53, 59; mutual and morn1
defects 57 ; nationality of slave 48, 58 ;
sale of slave as accessory 59; sale of
veterator as novicius 9, 57
Edicturn Carbonianum 86
Effect of enslavement 434 eqq. ; of pardon
410, 607, 701; of prevention of performance of condition 493
Employments of slaves 7, 131, 320, 322,
324, 327
Emptio on credit by servzw fructuaritts 364
Emptio suts nummis 636 sqq.
Enslavement 397 sqq., 419 sqq.
Entry into monastery, freedom 600
Erro 52, 55
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Error m institution and manormsruon 143,
506
Errons causae probatzo 545
Error of status 143
Estoppel by fraudulent sale 430
Evasions of statutes affecting manumiss~on
538, 547
Eviction 46 sqq , abandonment of slave
by buyer 5 0 , exclusion of penalty by
agreement, effect 46, znteritw rez 49,
52, of accessories and partus 51, of an
undivided part 51, of less than oaner
ship 50, of one slave where several
sold 50, remedy ex enzpto and ex stzpu
latu, difference 46 sq , usucapio by
buyer 49
Ev~denceby slaves 86 sqq , in charge of
adultery 91, for or against masters
88 sqq
Ezceptzo annua 228
Exceptzo rez zudzcatae, theones as to differ
ent types 696
Exercztor, what (see also Actoo exercztorza)
174, theft by employees 122, 127
E x operzs, acqu~sitions341 sqq
Ezpromzsszo by slave 215 686, 693
E z re, acquisitions 341-5, 352
Extraneus, addictao bonorum to 621
Facznoia, what are 94, 680
Facultas dedendz 113, 114
Failure in causa lzberalzs 549
Fallure to recelve znstrumenta 648
Balsa cawa in manumisslon 539
Falsa condztzo 490
Famzlza communw, delict by 376
Famzlza, delict by 118 sqq
Family relations of servus pubhcus 319, 320
Fzctzo legzs Cmnelzae 300
Fzdezconimzssa, implied 514 sq
Fzdezcon~mzssa to slave, acceptance by
master 140, of liberty 513 sqq , absence
or default of one of several rogatz 616,
alienation by rogotw 614, 615, appllca
tion of ler Falcld~a, etc 521 sq ,
charged on znfans 528, cholce by heres
517, consent of slave 517, 555, death
of rogatw without successor 615, delay,
status of partus 617, failure of wlll 520,
failure to complete 559, insufficiency of
g ~ f tto fiduczanue 529, 530, 557, interlm
posltion of slave 524, legacy of slave 518,

not strlctly due, relief 618, on whom
may be charged 527 sqq , on whom
bind~ng516, 519 sq , 523, overdue 611
sqq , publrcatao of rogatus 614
Fzdezcommzssa of peculzum 192
Fzdezcommzssa tacrta 148
Fzdezcommzssa to buy and free a slave
530 sqq
Fzdezusszo, by or for slave 158, 216, 687,
688, 693 sqq
Fzducza 632 sqq , 645, 646, actao de peculao
220, noxal liability 125 sqq
Fzduczarzus, rights over slave 524 sq
Filzusfamzlzas, actions against, sevwz nomzne
249
FzLzusfamzlzas, freeing by authority of pater
458, 559, 718 spq
Flsc, bound by glfts of llberty 611, 627
Flsc, manumission by debtor to 629
Flight of slaves, what is 267
Flight of slaves to statue of Emperor 37
Forfeiture on condemnation 407 sqq , 436
Forgery of will, torture of servw heredztanus
253
Formal manumission, ateratzo 716 sq
Formulae of actaones adzectztzae qualztatzs
706
Fraud of creditors In manum~ssion544,
559, 565, who may shew 562, 565,
successive creditors 563, in solher's
will 562
Fraud of patron 544, 560
Fraudulent sale of freeman 427 sqq , 431,
age of man sold 429, 432, person entitled to freedom 429, statulzber 429
Fraus legzs 636
Freedom as reward 598 sqq
Freeman, fidezcommzssum of liberty to 526
Freewoman, cohabiting with slave 412 sqq.
Fmctus of bona jide sewlens 334
Fructw servz, varlous forms 10, 21
Fugax 267
Fugztavus 31, 52, 55, 92, 267 sqq , 660;
accomplices 31, fur sui dl, 271
Fu'ugztzvus, possession of 338, 663
Fugitzvus, receptzo 90
Fund available in actzo tribntona 233
Funost servus nlanumzssus 588
Gestzo, In the actzo de zn rem verso 179, 180
Gitt by bonae pdea possessor to slave 342 sqq
Gift by slave to wlfe of common owner 391

Gift by w ~ l lto common slave 384, 391,
to s m z alaenz 144, to s m z heredztaraz
257, to slave, manum~ssion 681, to
slave, repudiat~on by domznus 151, to
slave of municipal~ty329
Gift of freeman as a slave 429
Gift to servus poenae 277
Gift ut mnumzttatur (see also Transfer
ut mnumzttatur) 462, 583, 630
Habere, said of slave 151, 156
Heredztas zacclis 252. 254
Heredztas passing to Fisc, Manumission
626
Heredztatzs petztzo, effect on gifts of liberty
611
Heres, fiduczanus, faillng to choose slave
to free 610
Heres necessarzus 505 sqq , 524, 546,
553 Sqq , 573, 575, 640, 642, acquues
llberty from self 507 , by fidezcommzssum
509
Heresy, freedom of slave 605 sq
Husband and mfe, g ~ f ut
t manumzttatur 630
I g w a n t z a zuns 416
Imperial property, varieties 318, 323
Implled glfts of freedom 461 sqq, 478,
552 sqq
Imputation for dolus in actao de pecrrlao
218 sqq
Incensw 401, 647
Incertae personae, manumisslon 477, 556
Independence of peculzum 189
Indulgentza generalas 410
Influence of Greek law 448, 643
Informal gift of Ilberty by w ~ l l444
Informal manumission 444 sgq , 468, 548,
554 sq
Informal manumlsslon, zteratzo 716
Informal manumission of pledged slave 574
Informer freed as reward 599 sqq
Ingenuztm, claim of 672
Ingenuus, definition 438
Ingratitude to patron, etc 422 sqq
Ingratitude of ~ i l a wlzbertz 427
Inheritance of captzvus 299 sqq
Inzuna to slave 79 sqq , 358
Instrlor, appointment by puptllw 170, slave
of other party to contract 171
Instztutzo and manumzsno under dBerent
conditions 512

Instztutzo of, and legacy to, servw castrenszs
peculzz 258
Instztutzo of derellct lave 275
Instztutzo of slave 137 sqq , how far zn
StltUtZo of domznus 137, 138 140 sqq ,
PO
here& gestzo by domrliw 139, repu
diation 140, szne l~bertate462, 553
Instruments manumzsszonzs 453
Intentzo iu noxal actions 105
Intent of seruus communzs 387
Interdzctn ncxalza 128
Znterdzctzlm exhzbztmzum 658
Interesse of bonae jidez possessor, for actzo
furtz 335
Intentus pecz~laz206
Interrogatao In actzo de peculzo 208
Intervogatzo m noxal act~ons102, 105
Irrevocability of manumiss~on 444, 456,
564, 568, 600
Iteratzo 716 sqq
J o ~ n tbonae fidez possessores 340, 394
Joint legalp, contrasted w ~ t hjomt instl.
tutlon 154
Joint usufruct 394, 710
Judaism, proselytising, hberty 604, 605
Iudex ordenng damages mstead of dehvery
610
Judgment agmnst a slave 3, 83
Judgment debtor 402
Judgment m actzo de peculzo, naturaba
oblzgatzo 696, in cawa lzberalzs, etc.,
effect 664, 667 sqq , 673, 675
Iudacza legattma 707
Iudzc~asane dedztrone 102, 103
Iura patronatus 416, 436, 513, 576, 601,
602, 614 sqq , 623, 631, 640, 641
Junsdlctlon m causae laberalea 657
Ius accrescenda 153 sq , 578
Zwurandum by slaves 85, 202, 214
Iua pornatentam 634, 645
Iwsum in acquisition of possession 132,
133, in contract 166, 168, 349, 363,
367, 380, 383, in delict 115, 128, m
dellct by oelvw communu 375, 376
Iwtum znztaum kbertatw 649
Kdllng of master by slave 90, 94
KlUmg of slave 29 sqq ; by master 37;
by two In]urles 29
Lapse of fidezcommtsarm 519
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Lapse of time, collusion 676; effect on
status 648 sqq., 714; from death, effect
on questions of status 651
Latini Iuniani 533, 543
Latini by manumission vindicta 543
Latinity, how acquired 548, 632
Latikztio by person bound to free 613
Latitntio by heres n m rogatw 617
Legacy of cibaria to slave 473; of militia
to a slave 151 ; of optio semi 18 sqq. ;
of peculium 191 sqq.
Legacy of slave 15 sqq. ; construction 77 ;
cum peculio 196 ; held in jidwia 285 ; in
fuga 271 ; rules as to parttu 22
Legacy of vicariw, construction 241 sq.
Legacy to slave 144 spy.
Legacy to slave freed 470 sqq.
Legal position of vicarius 240
Leges Iuliae iudiciariae 722
Legis actio by jiliusfamilias 718 sqq.
Legitimus n u m e w 547
L e x Aelia Sentia 402, 423, 424, 445, 507,
519, 525, 533 sqq., 536 sqq., 546, 560,
564, 566, 573 sqq., 594, 630, 649, 717,
718
L e x Aquilia 12, 29, 35, 99, 115, 129, 254,
279, 307, 334, 336, 354, 358, 359, 364,
676, 680, 714
L e x Cincia 333 ; Cornelia (? de captivis)
299, 308 ; de falsis 3, 94, 137, 294, 300,
385, 592; de iniuriis 82, 93, 598; de
sicariis 31, 37, 94, 96, 114
L e x Falcidia 79, 96, 140 sq., 144, 224, 370,
372, 444, 473 sqq., 497, 501, 513, 521,
522, 529, 567, 601
L e z Fabia 31 sqq., 269, 353, 592, 594;
Fufia Caninia 477, 513, 546 sqq., 552,
556 ; Hostilia 293 ; Iulia (?) 722 ; Iulia
de adulteriis 90, 91, 470, 484, 519, 585;
Iulia de maritandis 470, 584, 620, 691 ;
Iulia de v i 93, 94, 128 ; Iulia municipalis
320
L e z Iunia 239, 250, 279, 280, 445, 446,
533 sqq., 542, 545, 575, 717, 720 sqq.
L e z Iunia Petronia 36, 654, 664; Papia
Poppaea 297,443,470,667,691 ; Petronia
36; Plaetoria 100, 101, 702 ; Pompeia
de parricidiis 78, 93 ; Quinctia 99 ;
Rubria 114 ; Balpensana 594 ; Visellia
535
Liability as basis of interesse for actio
furti 283

Liability de peculio, nature and limits of
207, 208, 211, 214, 705
Liability in actiona honorariae, basis 704 ;
on contracts by slave of a municipality
329 ; to dominus after manumission
689 sqq.
Libera, marrying her libertus 399
Liber homo bona jide serviens, transaction6
with holder 350 sq.
Liberi expositi 402, 422, 608
Libertinus, definition 438
Liberti ingrati 422 sqq., 550; plurality of
patrons 425; who may accuse 425
Liberty as punishment of dominus 602 sqq.
Liberty by prescription 564, 714
L i s inchoata 661
L i s ordinata 655, 661 sqq.
Litis consumptio 706 sqq.
Loans to servi Caesaris 325
Locatio servi 265
Locatio operarum semi 370
Loss of possession by act of slave 160, 161

Mogister navis, what is 174
Maintenance allowance of public slave6
328
Maiestas 86, 90
Malae jidei possessor 134, 331, 353 sqq.;
liability for act of slave 354 ; no right
of action for theft, etc. 354
Mancipatio by or to slave 159, 712 sqq.
Mancipatio cum jidzccia 285, 632
Mancipia urbana, rzrstaca 6
Muncipia vaga 325
Mandate by slave to buy him 216, 639 sq.
Mandate to eztraneus by bona jide serviens to buy him 349
Manumission, age of slave 450, 542, 552
Manumission and institution, modalities
505 sqq.
Manumission apud se, per jilium 721
Manumission before magistrate under 20
539
Manumission by buyer, eviction 49
Manumission by codicil 460, 461
Manumission by deaf and dumb owner 595,
720 ; by jiliw with or without authority
458, 459, 718 ; by latin 551, 594 ; by
miles filiusfamilias 459, 477 sq., 719,
722 ; by non-owner 559 ; by owner with
terminable rights 558, 670 ; by owner
under 20 537, 549, 727 ; by peregrine

594; by persona interposita 598; by
priests 451 ; by redeemer of captivw
316 sq.; by representative 457, 718 sqq.
Manumission by will 442 sqq., 460 sqq.;
acquisition by Fisc 626 ; actio de peculio 232; combination of dies and conditlo 489, 499 ; conditions 482 sqq.,
571 ; forms 443, 460, 461 ; illusory gifts
485 ;impossible conditions 484, 489 sqq.,
500 ; must be nominatim 460, 566;
negative conditions 489; not a legacy
466 ; querela 567, 569, 610, 672 ; written
by slave himself 592
Manumission by woman, without awtoritas 551
Manumission censu 440 sqq. ; codicils
m d e during slavery 682; direction to
heres to choose 556; during republic
437 sqq. ; effect on rights acquired before
698 ; in convivio 446, 548 ; i n ecclesiis
449; in form of damnatio 477; inter
amicos 494 ; inter vivos, actio de peculio
230, 719 ; in soldier's will 548, 553 ; is
interitus rei 10 ; liability for transactions
between slave and extranei 693; matrinwnii causa 458, 631 ; nwrtis cawa 456,
571, 572; nature of 437, 439, 714, 715,
718 ; naturalis obligatio 683 sqq.; not
alienation 714, 715
Manumission of " A or B" 460; of common slave 575 sq. ; of degraded slave
536, 544 ; of dotal slave 583 ; of fugitive
594 ; of pledged slave 573 sqq. ; of public
slave 589 ; of reinslaved deditin'us 596;
of servus fructuarius 578 sqq.; of servus
ineensi 593; of servus legatus 580 sqq. ;
of servw municipii 588 ; of servus poenae
278 ; of servus pupilli 587; of aervus
sold for export 597; of servus under 30
535, 542 ; of servus universitatis 588
Manumission, payments to secure 640 sqq.;
per epzgtolam 444, 587 ; poenae nomine
466, 596 ;post mortem heredis 596 ; procured by fraud 692 ; sacrorum causa 447 ;
under Justinian, forms 552 sqq.; vis
and metus 593
Manumission vindicta 441, 451 spy.; a
legis actio 453 sqq., 543, 718 sqq.; error
558, 720; relaxations of form 462
Manus iniectio in sale ne prostituatur 70;
in sale u t ezportetur 69
Marriage, effect of captivity on 296

Marriage of child of cuptiv~is297
Master's contract, slave's dolus 183
Medical treatment of slave, actio de peculio
223
Metus in manumission 593
M t k s , manumission by 469, 477, 478, 719,
722
Military service, evasion 401
Mora, in fideicommissary gifts 524 sq.,
614, 617, 644
Morbw and vitium, varieties 52 sqq.
Mother entitled to freedom, position of
children 619
Municipal slaves, Sc. Claudianum 416
Mutuum by slave 158
Mutuum to bona fide serviena 333

Naturalis obligatio 683 sqq.
Naturalis obligatio of slave 165, 208, 676,
701 ; to slave 699
Necessariae personae 659
Negligence of slave under master's contract
123
Nominatio, in acquisition of possession 133
Nominatio in contract by bona $de serviens
348 sq.; by servus communis 380 sq.;
by servus fructuariw 363, 367
Nominatio, privative effect 349, 363, 380
sqq., 394 sq.
Non bis i n idem 709
Non-possessing common owner 396
Non-use of servus fructt~arius 360
Non-use of operae servorum 371
Novotio by slave 164, 203, 216, 686, 687
Novatio by slave, manumission 686
Noviciua 9, 57
Noza caput sequitur 106, 677
Noxal actions 98 sqq. ; by and against
bonae jidei possessor 337 sqq.; by and
against malue jidei possessor 354
Noxal actions nomine vicarii 248
Noxal actions, translatio iudicii 108, 711
Noxal liability, death of slave 109 sqq.;
derelict slave 275; different rules in
different delicts 115, 129 ; eviction of
holder 109
Noxal liability for pledged slave 102 sqq.;
for servus dotalis 263 ; for slave in
jidueia 286
Noxal liability, nature of 112
Noxal liability of bo~oaejidei possessor 129,
337; of coheirs of owner 393; of malae

.

Index
Peculium, used for payment ss condition
of liberty 502
Peculium, wucapio 135
Peculium vicarii 246 sqq.
Peculium, what amounts to gift of 189;
what included on manumission cum
peculio 189
Pecuniam dare, as condition of liberty 496
sqq.; character of payment 497, 504;
payment in error 497, 498; provention
Oath, by slave 85, 202, 214
503
Obligatio re contracts, manumission 698
Penalties for ingratitude 423 sqq.
Omissio causae testamenti 609
Penalties in sale with restrictive condiOpen market, sales in 52
tions 70 sq.
Operae 370, 487, 525
Peregrine, manumission by 534
Optio serui 145
Perpetuity of manumission (see also IrreOptio serui, manumission 582
vocability) 566
Opposing claims in cawa liberalis 670
Opus v i aut clam factum, noxal rules 128 Personality of slave 3, 83, 147, 148, 150,
152, 155, 157, 501
Ordinatio litio in cawa liberalis 655, 661
Pileati 447, 549
Ordination, liberty 600
Ownership in relation to manumission 464 Pledged ancilla, partw 22 sqq.
sq., 558 sqq.
Pledged slave 281 sqq.
Pledged slave, abandoned by dominw 277
Pactum de non petendo to slave or domi- Pledged slave, delict by 116, 125
nus 695
Pledged slave, manumission 279, 550, 573
Pardon of semi poenae 409 sqq., 607
899
Partw aneillae 21 sqq.; mother entitled
Poenitentia 634, 638, 639, 642, 645
to freedom 617 sqq.; not fruits or acces- Position of captivus and children 292, 299
sories 10, 21, 263
Possession, acquired through bona fide serPartus captivae, pledge 312
view 347; acquired through slave 131
Partus of dotal ancillu 21
sqq., 200; as common owner in good
Patientia in actio tributoria 234
faith 395 ; death of possessing slave 161;
Patria potestas, postliminium 308
by serum f m t u a r i w 362
Patroual rights of fiduciary 525, 615
Possession, manumission 681
Payment as condition of liberty 497 sqq.
Possession of fugitivi 269 sq.
Payment for manumission 634, 640 sqq.;
Possession on behalf of captivw 294
compulsion 641 sqq. ; patronal rights Possession, postliminium 309
641; recovery 644
Possidere, said of slave 156
Payment of debt by slave 202
Postliminium 292, 298, 304 sqq., 607, 701
Payment to libertw thought a slave 332,683 Postponement of causae liberales 659
Peculii ademptio, as a versio (see also Potestae, in noxal actions 101, 106
.
Ademptio) 181, 185
Praedial servitude, legacy to slave 150, 152
Peculium, acquisition of possession 132, Praeiudicia de libertate 653 sq.
200, 257
Praepositio 172 sqq., 703 sq.; knowledge
Peeulium, character and history of 187;
of creditor in actio tributoria 234
content of 197 ; grant to vicariw 242;
Praetorian will, manumission 447
in what sense a universitas 188, 190 ; Praetoris tuitione liberi 445, 534, 720
legacy of 191 sqq.
Precarium semi 266
Peculium of bona fide serviena 348
Prejudice to causa liberalis 671 sqq.
Peculium of serum publicua, etc. 3'21 Prevention of satisfaction of condition of
manumission 493 sqq.
*qq.
Peculium, on manumission 199
Price-sharing in fraudulent sale 428, 432
Peculium, possessor, bona fcdes 200
Priorities in actio de peculio 224, 226

tidei possessor 106, 354 ; of usufructuary
116, 359
Noxal liability, origin 98
Noxal surrender, alternative to actio de
peculio 210; dolus 117 ; effect 110;
liberty under Justinian 608
N o w non solutw 52, 56
Numbers of slaves 6, 7

Privative effect of nominatio 349, 363, 380,
383, 395
Privity of dominus to delict by slave 114,
128
Procedure, incapacity of slaves 83; in
cauaae liberales 653 sqq. ; in noxal actions
101 sqq.
Proclamatio ad libertatem 656
Pro libero se gerens, actio de peculio 216
Promise by slave 165, 215; of money for
liberty 692; onerandue libertatis causa
691; to give a slave 20 sqq.
Prostitution, liberty 603
Protection of slaves against dominw 36 sqq.
Protection to morality of slaves 75
Pi~blicatio 407
Punishment of criminal slr.ves 93; of privileged classes 405,406 ; of slave by master
36, 91
Purchase of freedom with peculium 349

Quaestio, iniwsu domini (see also Torture)
79, 82
Quasi-impossibility 491, 492
Quem liberum 313, 314
Quod v i aut clam 128, 158
Rape of ancilla aliena 76
Ratification in actio quod iussu 167
Rationes reddere, as a condition on liberty
494 sq.
Receipt of payment by slave 203
Receptio of servw communis 372
Recognition of servile relationships 78
Redemption of captives 311 sqq.
Redhibition in actio ex empto (see also Actio
redhibitoria) 45
Reenslavement for ingratitude 422
Regula Catoniaua 142, 145, 146, 150, 471,
472
Relationship, enslavement followed by
manumission 682
Relegatio of slaves 93, 94
Religious position of slave 73, 600, 604
Reliqua reddere 498
Rem non liquere, in causa liberalis 665
Ilepayment to slave 163 sqq., 205, 683
Repetition of causa liberalis 669
Representation in contract in classical law
702 sqq.
Rescissio Iudicii (see also Restitutio actionis) 708, 711
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Res hereditaria, acquisition through serum
hereditariw 259, 391
Restitutio actionis 229, 708, 709, 710, 711
Restitutio i n intrgrum 295, 477, 566 sqq.,
622, 630, 710
Restitutio of semi poenae 410 sqq., 701
Restrictions on power of master, nota
Gensoria 36
Retrospective effect of manumission of
servun legatus 581
Reversion to ingenuitas 422
Sale de catasta 39, 637
Sale ne manumittatur 72, 585
Sale ne prootituatur 70, 550, 603
Sale of ancillu, voidability, rules as to
partzis 22
Sale of captivtls 292; of freeman 6,427sqq.,
647 ; of fugitivus 269 ; of partw ancillae
44
Sale of slave 39 sqq.; accessories and
partw 41; edict of aediles 52 sqq. ;
entitled to freedom 47; warranty against
defects 53 ; liability for defects 52;
restrictive covenants 68 sqq.; theft by
slave from vendor 43; to lewnes and
lanistae 37 ; vendor's liabilities at civil
law 42 sq.
Sale of statuliber 287 sqq.
Sale of young children 420 sqq., 608
Sale ut exportetur 69; ut munumittatur 71,
628 sqq.; by minor ut manumittatur 538
Sanguinolenti 403, 420 sqq., 608
Scientia in actio tributoria 234, 706; in
acquisition of possession 133; in delict
115, 375
Secunda adsertio 668
Semel heres semper heres 508, 567
Senatusconsultuin Articuleianum 454, 612
Senatusconsultum Claudianum 77, 95, 286,
333, 356, 398 sq., 412 sqq., 431, 552, 596,
647; perseveratio 413; effect on children
414; latinae 413,550; property of women
condemned 413; special cases 414 sqq.;
to what women applicable 413
Senatusconsultum Cottianum 92 ; Dasumianum 515, 612 sqq.; Iuncianum 612
sqq., 646 ; Macedonianum 202 ; Neronianum 192, 466 ; Ninnianum 675 ; Orphitianum 410, 547, 620; Pegasianum 137,
507, 512, 520, 521, 523; Pisonianum 47,
57, 95; Rubrianum 612 sqq.

Index
Senatuscomultum Silanianum 18, 20, 37,
90, 95 sqq , 130, 281, 286, 333, 356, 400,
550, 593, 601, 619, 626
Senatusco sultum Taur~anum 97, 619,
Tertullianum 296, 620 , Trebehanum
509, 523,525,615, Vitrasianum 528, 616
Sepulchrt vzolatio 100
Se?vz con uptzo 33 sqq
Serv~lecapzrt 3, 676
Servile relationship, oblat~ocuirae 78, 79
Servzre 487, 493, 632
Serbitude, stipulation for, by common
slave 389
Seru~tusmorte adszmzlatur 4, 434
Sick slave abandoned 37, 549, 602
Szn~plariaevendatzones 53
Servus alienus, sale, manumisslon by owner
40
S e n u s bonoium adventztzorum 250
Sercus Caesaris 323 sqq
Servus Caesarls, manumlsslon 590
Servus captzvus, redeniptzo (see also Cap
tavus) 314 sqq
Servus conzmunzs 372 sqq , eaptrvus 315,
manumlssion 575, nomznatzo in contract
381 aq Sc Claudianum 415
Selvus deportatz, manumission 591, dotalza
262 sqq 583, jilazfamzl~as 249, jiscalis
319, 324 sqq , 590, fugztzvus, noxae (see
also Fugztrvus) 129, furzosus, inst~tuted
142
Serzus fructuanus 356 sqq , delict by 103,
104, 116,117, manumlssion 276,278 sq ,
551, 578 sqq
Servus lle~edztanus5, 252 sqq
Sercus hostzum, jideacommzssum of liberty t o
526
Serzun an bonzs 250, 549 ; andefemus 595 ,
zn lzbertate 133, 274, latanz, peiegrznz
2d1, 594
Scrzus legatus cum peculzo, actlo de peculzo
232, dellcts 107, 125, 255 sq , legacy to,
ademption 150, manumlssion 580 sqq
Serviis peculraizs 249, 459, 465
Senzrs poenae 2, 94, 277 sqq , 403 sqq ,
427, captivus 298, manumlsslon 591
Servus p ~ oderelzcto 2, 50,602, publzcus, etc
318 sqq , 588 sqq , szne doniino 2, 579,
580, suza nummzs emptus 29, 63b sqq ,643,
645, unzversztatzs 327, 588; usuanus 369
Slave actlng a s mzles 663
Slave actlng as tuto? 166

Slave as accusator 85, as zudes or arbrter
84, as member of a collegzum 75, 328;
as witness 86 sqq , 95
Slave bona fide possessed 331 sqq
Slave bought from minor, suzs nummzr 638
Slave freed cuin peculro, actzo de pceulzo
231 , pend~nteconditaone 550
Slave held in jducza 285 sq
Slave informally freed, position 279, 445,
533, 548, 552
Slave in public life 73
Slave of captlre, acqulslt~onby 293
Slave of munlclpahty, ownership 327
Slavery, essential character of 1 2, 4, 434
Slave sold for export 69, 419 sq
Slave the sub~ectof negotzum, delict agarnst
a party 124 sqq
Slave under 30 freed szne causa 543
Social rank of servz publacz 321
Stabularzus, theft by employees 122, 127
Statulzbert 286 sqq , alienated pendente
condotzone 551, how reckoned In the
heredztas 474, manumitted by heres 586,
noxal liability 102, 108, rede~r~pto
316,
sale of 47, what are 286, 469, 479, 482,
510, 562, 564, 570, 555
Statutory valuation of slave 8
Sterility as a redhibitory defect 55
Stzpulatzo by common slave 38.2, by slave
154 sq , domz7io aut eztraneo 155, 713
StzpuEatzo duplae 46 sqq , 64
Substitutions of slaves 510
Substitutions when father and son captured
302 sq
Succession of children of woman entltled to
liberty 620
Succession to capttvus 299 sqq
Surdus vel mutus, manumission 720
Surety by or for slave (see also Fzdezuss~o)
215, 688
Surety to servus heredztarrus 261
Suspense, acquis~tions292, 349, 363 sqq
Suspense in manumlssion 455, 579
Synthetic identlty 696
T a c ~ tcond~tions484
Taxatto, in actzo de peculto 207, 707
Taxation of slaves 38
Termznun~nwtum 99
Teatume~itifuct~o
servz 83
Theft of prope~tyheld by slave 3 1
Theft of slave 31, 282, 287

Torture of elavea 87, 89, 9 1 sqq , 95, 662,
of slave where master killed 95, of
semus heredztarzus as w~tness253
Transact70 in actions affecting status 657,
673
Transactions affecting property of captzvus
292, between slale and fructuary 367 ;
betweea slave and master 684.. 686., 688
Transfer of slave, actto de peculzo 229 sqq ,
709
Transfer of slave ne manumzttatur 72,
manumission 585
Transfer of slave ut nlanumtttatur 542,567,
571, 628 sqq
Transfuga, postlzmzizzum 305, 307, 310
Translatzo Iudzczz 108 sqq , 710
Treasure trove, by servus contmunzs 384
T i ~ b u e n d o dolus
,
zn 236
Trial of slaves procedure 9 1 sq
Trusts for redempt~onof captives 311
Tutela k b e ~ t o r ~ ncaptlvz
l
301
Twelve Tables 98, 99, 115, 129, 157, 439,
442, 443, 661
Unborn persons, gift of llberty to 476, 526,
557
Unde vz, noxal rules 128
Usucapzo, manumlsslon 681
Usucapzo of anczlla or partus 29 sqq.
Usucapzo of servus captzvus iedenptus 316

common owner 395; in abandoned slave
276, in slave, confuszo 357
Usufructuary, actzo de peculzo agalnst
domzi~trs368
Vacant inheritances, r ~ g h t sof Flsc 626 sqq
Valuation of freed slaves under the les
Falcidia 474
Value of slaves 8
Vema 9
Verberatzo contra bonos mores 79, 81, 87
Verszo, destruction of the versum 177, 178
Verszo an renr, conception (see also Actao de
an rem verso) 176 sqq , 184 sqq
Verszo, relation to or~glnalnegotzum 181
Veteranus 9, 57
Vzcarzus 239 sqq
Vtndacatao peculaz 190 sqq , 701
Vzndtcatzo servz 12 sqq
V~ndzctae,secundum libertatem 653
Vzndzcta loberare 721
Vts In manumisslon 593
Vocatzo zn trzbutum 233 sqq
Voluntas m actzo exercztoraa 175
Voluntas in manumisslon 445, 720
Will, gift by, to slave
W111, manumlssion by
by Wlll
Wrongs by or to slave

See Glft by Will
See Manumission
See Dellcts

SP

Usucapzo through slave 134, 135
Usufruct, acquisition by slave 152, 259,
adverse bonnefLdez possessto 395, held by

Year, how reckoned In actzo annalzs dc
peculzo 228

